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PREFACE. 


T1 
H  E  importance  and  utility  of  CoUeftions  of  judi- 
cial Dedfions  are  uniyer&Ily  acknowledged. 

In  Scotland  the  Dedfions  of  the  Superior  Courts  of 
Common  Law  have  received  a  proper  degree  of  attention. 
Colledions  of  Cafes  dedded  in  the  prefent  Court  of  Sefiion 
began  to  be  formed  at  an  early  period  after  its  inftitution, 
and  thefe  have  been  continued,  though  with  various 
interruptions,  till  the  prefent  day.  In  matters  of  Crimi« 
aal  Law,  the  queftions  agitated  in  the  Court  of  Juftidary 
have  alfo  in  part  been  laid  before  the  public. 

Before  the  Union  with  England,  little  attention  appears 
to  have  been  paid  in  Scotiand  to  the  Judgments  of  their 
Parliament  in  Cafes  of  Appeal ;  and  fince  that  period  the 
dedfions  of  the  Britifh  Houfe  of  Peers,  in  quefUons  from 
Scotland,  have  been  too  much  neglected. 

In  early  times  the  Parliament  of  Scotiand  appears  to 
have  exercifed  an  original  Jurifdi£tion  in  dvil  caufes  *  : 
Whether  or  not  there  exiiled,  in  thofe  times,  an  Appeal 
to  the  Parliament  from  the  decifibns  of  the  other  Courts 
then  exifting,  is  more  obfcure. — But  a  remedy  of  Com- 
plaint to  the  Parliament  agsunft  thofe  who  exercifed 
local  jurifdi^on  appears  to  have  been  then  known  and 
pradifed. 

*  Rymer,  vol.  i.  pai.  3.  pp.  117.  120.    Hague  edit. 
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VUl  PRrFACS* 

Soon  after  the  return  of  James  L  from  his  captivity  m 
England,  a  remedy  was  applied  to  the  many  inconve- 
Jliences,  which  muft  have  rcfulred  from  the  original  Ju- 
rifdidion  of  the  Parliament  in  Civil  Caufes.  It  was  di- 
reded  by  an  A£t  of  the  Legiflatui'e  *  that  Bills  of  Com- 
plaint fliould  not  be  determined  by  the  Parliament,  but 
by  the  ordinary  Judges  of  the  Courts  then  in  exigence, 
the  Juftice,  Chamberlain,  Sheriffs,  Baillies  of  BoroughB 
and  Baronies,  or  the  Spiritual  Judges,  with  all  of  whom, 
it  is  to  be  prefumed,  that  the  Parliament  before  thig 
period  had  a  concurrent  JurifdiOion.  If  thefe  Judges 
refufed  to  execute  the  Law  evenlie^  recourfe  might  be  Jiad 
to  the  King,  who  was  rigoroufly  to  j^unifh  the  offenders 
as  an  example  to  others. 

In  the  following  year,  under  the  aufpices  of  the  fame 
fagacious  Prince,  the  Court,  termed  The  SeJJion^  wa^ 
ere£tedt>  for  the  purpofe  of  trying  all  queltions  that 
might  be  determined  before  the  King  in  his  Council.  The 
Members  of  this  Court,  felecled  from  the  three  Eftates 
of  Parliament,  were  to  examine,  conclude,  and  finally' 
determine  all  queQions  brought  before  them.  The  Court 
of  the  King  in  his  Council^  mentioned  in  this  AQt  of  Par* 
liament,  appears  to  have  had  concurrent  Jurifdidion  with 
the  Parliament,. and  Judges  Ordinary,  in  civil  Caufes; 
and  it  now  retained  a  concurrent  Jurifdiction  with  the 
Court  then  eftablifhcd. 

Afterwards  the  Parliament  laid  down  certain  regula- 
tions with  regard  to  Appeals,  or  as  they  were  then  ftiled 
faljing  of  dooms  J  and  gave  their  authority  to  this  fpecies 
of  legal  remedy  J.  It  was  probably  left  ambiguous  whe- 
ther this  falfmg  of  dooms  extended  or  not  to  the  Judg- 
ments of  The  Seffion.  To  remedy  this  ambiguity,  in  the 
following  reign,   among  other  regulations  made  with 

*  1424.  c.  45*  f  1425.  9.6^.  :j:  1429.  c.  116. 

regard 


PRErACE. 

regard  to  the  Admimflration  of  Juftice,  it  was  provided 
by  the  Legiflature  *  that  the  Caufes  coming  before  this 
Court  Ihould  be  utterly  decided  without  any  remedy  of 
Appeal  to  the  King,  or  to  the  Parliament,  With  regard 
to  their  Judgments  therefore,  no  Appeal,  or  falftng  of 
iootriy  was  competent. 

It  IS  nbt  neceflary  at  prefent  to  examine  minutely  the 
different  changes  which  fubfequently  took  place  in  the 
Adminiftration  of  Juftice  in  Scotland,  till  the  Supreme 
Civil  Court  was  fettled  in  its  prefent  form.  In  1475, 
the  Jurifdiaion  of  The  Se/Jlon  appears  to  have  been  abo- 
liihed ;  and  Parties  were  direfted  to  purfue  Juftice,  firft 
before  the  Judges  Ordinary ;  and  a  further  remedy  was 
given  in  the  nature  of  an  Appeal  to  the  King  and  his 
Council  f. 

In  1503,  a  new  Court,  termed  The  Daily  Council,  was 
erected  with  the  fame  powers  which  formerly  belonged 
to  The  Sejfton  J.  This  Court  remained  till  the  Eftablifti- 
ment  of  the  prefent  College  of  Juftice ;  and  the  Legifla- 
ture, when  it  eftabWhed  this  new  Court  §,  declared 
that  its  fentences  fhould  have  the  fame  ftrength,  force, 
and  effect,  as  the  Decrees  of  the  Lords  of  the  Seffioo 
had,  while  that  Court  was  in  exiftence. 

In  1 674,  a  violent  conteft  arofe  between  the  Lords  of 
Council  and  SeiHon,  and  certain  Members  of  the  Faculty 
'  of  Advocates,  with  regard  to  the  competency  of  an  Appeal 
brought  to  Parliament  from  a  Decree  of  the  Court.  ACaufe 
by  the  Earl  of  Dumfermline  againft  the  Earl  of  Callen- 
der  and  his  fon.  Lord  Almond,  had  excited  much  atten,-t 

•  1457.  c.  6%.  +  '475»  C.62.  and  1487,  c.  IC5. 

$  In  the  common  editiqn  o£  the  Statutes  1557.   c.  36.     In  the 
edition  known  by  the  name  of  The  Black  ARs^  i532.  c.  $• 
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don,  from  what  was  confidered  a  perfonal  interference  of 
the  Duke  of  Lauderdale.  Lord  Almond,  by  the  advice 
of  Lockhart  and  Cuningham,  Advocates  then  much 
efteemed  in  their  profeffion,  prefented  an  Appeal  to  Par* 
liament  againft  an  Interlocutor  pronounced  in  the  Adion. 
This  matter  was  very  warmly  taken  up  by  the  Court ; 
they  declared  that  they  found  that  no  fuch  Appeal  had  ever 
before  be^n  given  in  in  Writing  i  though  in  an  A&ion  be- 
tween the  Earls  of  Glencaim  and  Eglintoun  in  1648,  aa 
Appeal  had  been  made  verbally,  which  had  been  a&ed 
on ;  and  they  ftated  as  the  ground  of  their  opinion  of 
the  incompetency  of  an  Appeal,  that  the  Legiflature  had 
declared  that  no  Appeal  lay  from  the  Judgments  of  Tie 
SefftoHy  and  that  the  fentences  of  the  Senators  of  the 
College  of  Jullice  fhould  have  the  fame  force  and  eSeSk 
which  had  been  given  to  thofe  of  the  former  Covut^ 

Pending  the  DifcufBons  which  arofe  upon  this  fubjed, 
another  Appeal  to  Parliament  was  prefented  in  the  name 
of  Lord  Aboyne.  The  Judges,  conlidering  this  matter  of 
fufficient  importance  to  require  the  interference  of  His 
Majefty,  in  a  letter  to  Charles  IL,  complaining  of  the 
Appeals  which  had  been  prefented,  flated  that  there  ap- 
peared no  veftige  on  record  of  any  fuch  Appeal  fince  the 
Inftitution  of  the  College  of  Juftice,  or  before  that  period* 

His  Majeily  took  up  this  matter  with  increafed  warmth. 
In  a  letter  to  the  Court  he  declared  his  difiatisfadioa 
with,  and  abhorrence  of  thefe  Appeals,  and  direded  that 
fpecial  care  fhould  be  taken  to  prevent  them  in  future* 
He  enjoined  that  no  perfon  conneded  with  the  College  of 
Juftice,  nor  any  others,  ihould  advife,  or  in  word  or 
writing  ftate  any  thing  that  exprefTed  or  imported  the 
charging  of  the  decrees  of  the  Lords  of  Seffion  with 
injufl:ice,  either  in  the  way  of  Appeals  or  otherwife.  If 
the  Advocates  who  had  advifed  the  Appeals  which  had 
been  prefented  refufed  to  difown  them,  he  commanded 

the 


&e  Cotdt  to  debar  them  £:om  the  ezercife  of  thdr  pro* 
feflion  in  time  coming. 

•  * 

The  Advocates  however  refufed  to  difclaim  the  Ap- 
peals, or  to  take  an  Oath  which  the  Court  had  arbitrarily 
tendered  to  them  to  that  effed.  Being  fufpended  froni 
the  exercife  of  their  profeffion,  many  other  Members  of 
the  Faculty  of  Advocates,  adhering  to  the  opinions  of 
their  brethren,  withdrew  along  with,  them  from  the 
Court.  Under  the  fan£tion  of  the  Crown  the  refrafliory 
Advocates  were  afterwards  baniihed  from  Edinburgh. 
This  quarrel  between  the  Judges  and  the  Bar  was  not  ad« 
jufted  till  after  st  confiderable  lapfe  of  time ;  but  the  Ad- 
vocates at  laft  fubmitted  to  the  opinion  of  the  Court,  and 
upon  making  their  individual  fubmiflions,  were  received 
again  to  the  exercife  of  their  profeffion  *. 

I  have  not  difcovered  the  grounds  aipon  which  the  Ad- 
vocates, in  oppofition  to  the  Court,  maintained  their 
opinion.  From  the  Afts  of  Parliament  confiderable 
doubts  tnay  be  entertained,'  whether  Appeals  were  then 
eofmpetent  by  Law.  It  appears,  however,  that  the  Ap- 
peal between  the  Earls  of  Glencaim  and  £gliritoun,  was 
not  the  only  one  which  had  been  prefented  to  the  Parlia- 
ment fince  the  Inftitution  of  the  College  of  Juftice. 
Another  inftance  is  mentioned  in  Balfour's  Prafticks  in 
1532 1»  which  feems  to  have  pafled  without  objedion^ 

♦  Ads  of  Sederunt*  1674. — Preface  to  Forbes's  Decifion 8,  p.  17. 
EvcD  in  England,  the  appellate  jurifdi^kion  of  the  Houfe  of  Peers  waa 
not  yet  fettled:  keen  difputes on  this  fiibje£^,  between  the  two  Houfes 
of  Parliament,  occurred  in  1675.  Among  other  refolutions  pafTed  by 
the  Commons,  one  was,  ^*  That  there  lies  no  appeal  to  the  Judicature  of 
"  the  Lords  in  Parliament  from  Courts  of  Equity.*^  Lordt  and  Cora" 
mom  Joumalt^  May  and  Jime  1675. 

-^  Balfour's  Pradicks,  p.  268.  There  appears  to  be  no  doubt  that 
the  date  of  the  Inftitution  of  the  College  of  Jufttce  given  in  the  Black 
A6ks  (1532)  is  more  corred  than  that  given  in  the  common  edition  of 
the  Statutes  (f557)>  The  authority  of  Balfour'a  Pra£iicks  coincides 
with  that  of  the  Black  Ads  upon  this  poim. 
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wd  was  confidered  as  {hewing  the  general  competency  of 
fimilar  Appeals* 

Of  the  expediency  of  allowing  the  Judgments  of  the 
Court  to  be  reviewed  in  Parliament,  and  pf  the  arbitrary 
nature  of  the  proceedings  againft  the  Advocates,  there 
appears  to  have  been  a  very  general  convifllion  in  the 
Country.  This  became  manifeft  at  the  Revolution,  when 
the  Convention  of  Eftates  declared  the  Banifhment  of 
the  Advocates  to  have  been  illegal,  and  afTerted  it  to  be 
the  right  of  every  fubje£t  "  to  proteft  for  remeid  of  Law 
**  to  the  King  and  Parliament,  againft  fentences  pro-. 
"  nounced  by  the  Lords  of  Sedion,  providing  the  iame 
*^  did  not  flop  execution  of  thofe  fentences  *•*' 


I  obferve  that  a  diftindion,  which  feems  hardly  intelligi-' 
ble  at  prefent,  was  made  at  this  period  between  Appeals  and 
the  Proteftations  for  remeid  of  Law,  which  had  now  re* 
ceived  the  fandion  of  the  Legiilature.  It  is  held  by  Lord- 
Stair,  that  Appeals  were  (lill,  incompetent,  but  it  is  adnutted 
that  Proteftations  for  remeid  of  Law  were  fometimes  juft 
and  neceffary.  He  feems  ftill  to  have  looked  with  an  un* 
fayorable  eye  on  the  licence  given  to  thefe  Proteftations. 
He  confidered  that  till  the  King  and  Eilates  of  Parliament 
ihould  determine  in  what  cafes  they  might  warrantably 
be  ufed,  and  in  what  cafes  (as  he  fays)  they  ought  to  be 
punifhed,  it  was  neceflfary  to  ufe  caution,  left  the  Lieges 
might  enfnare  themfelves,  '^  and  become  liable  to  punijh* 
tnentfqr  murmuring  againft  the  Lords  f/' 

From  the  Revolution  till  the  time  of  the  Union,  va- 
rious  inftances  appear  of  Proteftations  for  remeid  of  Law 
to  the  Parliament  of  Scotland.  Several  of  them  are 
mentioned  by  the  Colledors  of  the  Decifions  of  thofe 

♦  A£^  of  Convention,  1689.  c.  13. 

f  B.  4.  tit.  I.  §  ^6»  &c.  Some  obfcirrity  alfo  feems  to  attend 
iK^hat  his  Lordfhlp  fays  of  the  features  of  thofe  cafes  which  were  fit 
to  be  brought  before  Parliament  for  review. 

times; 
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times ;  and  in  fome  cafes  the  Judgments  of  the  Parfia* 
ment  are  incidentally  ftated  where  the  parties  had  occafion 
to  return  to  the  Court  of  Seifion  ♦.    But  thofe  Judg- 
ments of  the  Parliament  nevpr  were  fpecially  coUefted 
as  Precedents,  and  are  now  perhaps  to  be  conHgned  to    . 
oblivion.     Indeed  there  is  reafon  to  fuppofe  from  the 
little  authority  given  to  private  A£ts  of  Parliamept^  that 
the  judgments  of  the  Parliament  of  Scotland  }n  matters 
of  Appeal,  were  not  thought  to  be  of  much  weight,  fwr^ 
ther  than  to  the  parties  interefted.    A  learned  Author 
obferves,  that  the  *^  Parliaments  were  at  leaft  far  better 
<^  ^onftituted  for  fettling  general  laws  than  for  difcufling' 
**  the  private  rights  of  Parties  !•'' 

« 

It  was  a  point  much  agitated  previous  to  the  Union, 
in  what  manner  Appeals  from  Scotland  fhould  be  after- 
wards difcufled  i  and  a  confiderable  degree  of  anxiety 
prevailed  for  the  Laws  and  Cufloms  of  that  Country, 
by  allowing  the  Appeals  to  be  carried  to  the  Parliament 
of  Great  Britain  |.  The  fears  however  that  were  then 
entertaiaed  of  an  inundation  of  Engliih  Law  through 
this  chaimel  have  not  be?n  verified,. 

Previous  to  the  Union,  the  Claim  of  Right  had  regu- 
lated the  effeft  of  a  Proteftation  for  remeid  ofv  Law,  in 
as  much  as  it  had  provided  that  this  Proteftation  fhould 
not  ftop  execution  of  the  fentence  of  the  Court  below. 
But  the  Houfe  of  Lords  foon  after  the  Union  made  an 
order  with  regard  to  Appeals  from  Scotland,  which  ma- 
terially altered  this  enaftment  of  the  Scottifli  Legiflature# 
It  was  declared,  that  after  an  order  made  to  anfwer  an 
Appeal,  and  the  due  intin)ation  of  fuch  order  to  the 
Refpondent,  the  fentence  or  decree  appealed  againft  from 

^  Stair  and  Fonntainhall's  Decifions, /tf^m . 
f  Dirleton's  Doubts,  and  Stewart'a  Anfireri,  vof.  Parliament, 
'    p.  218. 

^  Defoe's  Hlllory — debates  on  this  point* 

fuch 


fuch  dine  blight  not  to  be  carried  into  eXecudon  by  an/ 
Proceb  whatever*  It  is  not  to  be  difcovered  from  die 
'  Journals,  whether  the  Houfe,  when  this  order  was  made, 
had  under  their  confideration  that  article  of  the  claim  of 
right  which  had  regulated  this  matter  in  Scotland  *•  This 
order,  though  not  particularly  mentioned  by  our  Text 
Writers,  was  probably  the  foundation  of  what  they  (late 
to  be  the  Law  with  regard  to  the  effed  of  an  Appeal  to 
the  Houfe  of  Lords  f. 

Several  inftances  of  reverfal  having  occurred.  Appeals 
became  fo  frequent,  at  an  early  period  after  the  Union, 
that  Lord  Fountainhall  complains  that  ^^  they  increafed 
^  every  year,  to  the  great  impoverilhing  and  detriment 
<«  of  the  Nation  J." 

They  were  IKll  in  Scotland  ftlled  Protejlations  for  re^ 
meld  of  Law.  Iil  Appeals  brought  after  the  Union,  the 
form  previoufly  ufed  in  Appeals  from  Courts  of  Equity 
in  England  had  apparently  been  adopted :  But  the  old 

*  All  that  is  known  with  regard  to  the  order,  or  the  occafion  of  its 
having  been  made,  appears  from  an  entry  in  the  Journals  of  date  the 
19th  of  April  1709,  of  the  foHowing  tenor :  **  The  Houfe  having 
*'  this  day  heard  Coonfel  upon  the  Petition  of  Mr.  George  Mabkenziey 
^  fon  to  George  Mackenzie,  Grantee  from  Her  Majeity,  in  a  Decree 
<*  of  Exchequer  of  North  Britain,  pronounced  againft  Sir  Alexander 
«<  Brand,  relating  to  his  Appeal  in  this  Houfe^  as  alfo  Counfel  on 
«<  the  Petition  of  Sir  Alexander  Brand. 
*'  The  following  order  was  made,  viz. 

^  It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
^^  roent  affembled,  <  That  after  an  Appeal  (hall  be  received  by  this 
*^  Houfe  from  any  fentence  or  decree  given  or  pronounced  in  any 
<*  Court  in  Scotland,  and  an  order  made  by  this  Houfe  for  the  Re- 
<*  fpondent  to  answer  the  faid  Appeal,  and  notice  of  fuch  order  duly 
<<  ferved  on  the  Refpondent,  the  fentence  or  decree  fo  appealed  againft 
*<  from  fuch  time,  ought  not  to  be  carried  into  execution  by  any  pro* 
*«  ccfs  whatever.' '» 

f  Bankton,  B.  4*  tit.  I.  §  0z»      Erflcinei  B.  4.  tit.  3.  §3. 
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fcntf  of  takmg  a  Proteft  againft  the  decifion  of  thfe 
Court,  and  declaring  the  grounds  of  Appeal  by  an  In^ 
ftniment  under  the  hand  of  a  Notary  Publick  was  conti-' 
Bued  for  a  confiderable  period  after  the  Union.  When 
the  effed  of  an  order  of  the  Houfe  of  Lords  upon  a 
Petition  of  Appeal  came  to  be  generally  underftood,  the 
Profefiations  for  remeid  of  Law  were  gradually  dif- 
continued,  and  for  many  years  have  been  wholly  left 
off*. 

Queftions  decided  on  Appeal,  after  the  time  of  the 
Union,  though  they  excited  attention,  do  not  feem  at 
firft  to  have  been  more  regarded  as  precedents,  than  the 
Queftions  appealed  in  the  Parliament  of  Scotland  had 
before  been.  The  great  weight  and  authority,  however, 
of  the  Judgments  of  the  Britifli  Houfe  of  Lords  have 
been  long  received  and  acknowledged :  but,  while  thdr 
dedfions  in  particular  inftances  have  excited  much  atten- 
tion, no  coUeftion  of  them  has  hitherto  been  given  to 
the  publick* 

Various  reafons  might  be  affigned  for  the  negled  of 
this  valuable  body  of  decifions.  At  firft,  the  jealouiy 
that  was  entertained  by  the  Courts  and  by  the  Pradi. 
doners  of  the  Law  of  Scotland,  of  the  new  appellate 
Jurifdi£tion,  may  be  fuppofed  to  have  prevented  the  deci- 
fions from  being  coIIe£ted  and  treated  with  the  refped 
which  they  deferved*  The  country,  too,  was  much  ag^ 
tated  with  political  queftions  of  great  magnitude,  which 
foon  after  kindled  a  rebellion  and  civil  war.  In  thefe 
turbulent  periods,  it  is  not  probable  that  many  of  the 

•  Proceedings  in  fuch  Cafes  before  the  Parliament  were  regulated 
by  1695,  c.  2.  The  form  of  a  Proteflatioo  for  remeid  of  Law  may 
be  feen  ia  The  Art  and  Office  of  a  Notary^  p.  502, 
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Appeal  Cafes,  which  were  printed  for  the  Houfe  of 
Lords,  found  their  way  to  Scotland ;  and  in  after  times, 
more  adapted  for  fuch  purfuits,  the  difficulty  of  pro- 
Curing  a  complete  Colledion  of  thefe  Cafes  may  have 
been  deemed  to  be  an  unfurmountable  obfliacle  to  the 
making  a  Repdrt  of  them* 

The  Colleflions  of  printed  Appeal  Cafes,  which  go  as 
far  back  as  the  Union,  muft  neceffarily  be  in  the  hands 
of  but  a  few  individuals ;  and  probably,  there  is  no  in- 
ilance  where  fuch  a  Colleftion  is  complete.  For  want  of 
proper  arrangement,  thefe  Cafes  muft  alfo  be  of  little 
tife  to  the  poffeflbrs  of  them ;  and  the  expence  of  pro- 
Curing  them  is  confiderable.  Having  had  accefs  to  a  very 
full  ColleSion  of  Appeal  Cafes  *,  I  have  for  fome  years 
turned  my  attention  to  the  prafticability  of  giving  to  the 
Publick  thofe  Queftions,  relative  to  the  Law  of  Scotland, 
which  have  been  decided  in  the  laft  refort.  Having  exa- 
mined the  Journals  of  the  Houfe  of  Lords  to  find  what 
Appeals  had  come  to  a  decifion,  and  having  infpefted 
the  CoUedlions  of  Cafes  in  the  Libraries  of  feveral 
publick  bodies  and  individuals,  it  appeared  that  thefe 
Appeal  Cafes  have  been  preferved  for  the  greateft  part, 
and  they  have  been  hitherto  found  in  all  but  a  very  few 
inftancesw 

In  the  period  to  which  my  attention  has  hitherto  been 
chiefly  direfted  t,  feveral  reafons  have  appeared  tending 
to  render  fuch  a  work  defirable.  Many  Cafes  have  been 
Appealed  which  are  not  to  be  found  among  the  decifioos 
c5f  the  Court  of  Seffion  hitherto  publiflied.  In  fundry 
Inftances,  alfo,  where  the  Judgments  of  the  Court  of 
Seffion  have  been  reverfed  in  Parliament,  the  original  de- 

*  Belonging  to  John  Spottifwoodc,  Efq. 

f  From   the    Union  till  the   commencement  of  tlie   reign,  of 
<5corge  IL 
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fiifions  ftill  remain  as  precedents  (and  thefe  in  fome  quef^ 
dons  of  much  moment)  in  the  Colle£lions  of  decided 
Cafes,  in  the  Dictionary  of  Decifions,  and  in  the  works 
of  the  Law  Writers  of  authority.  The  inftances  whera 
fuch  reverfals  are  properly  dated,  in  this  period,  are  fo 
few  as  only  to  form  exceptions  to  the  general  pradice. 
Some  Cafes  alfo  have  occurred,  where  it  appears  from 
the  Didionary  and  the  books  of  authority,  that  the  Judg-» 
ments  of  the  Court  below  had  been  given  in  a  certain 
way }  whereas  in  fact  fuch  Judgments  were  merely  inter** 
locutory,  and  were  afterwards  altered  by  the  Court,  and 
the  latter  Judgments  affirmed  upon  AppeaL 

'  In  the  Queftions  here  colleded,  there  is  a  degree  of 
certainty  that  the  whole  of  the  Matter  at  ilTue  is  before 
the  Reader ;  but  in  the  Collections  of  the  Decifions  ojf 
the  Court  of  Seffion,  dunng  the  period  before-mentioned^ 
the  Judgments  reported  are  often  Interlocutors  pro- 
nounced upon  feparate  points  of  a  Caufe,  the  reft  of 
vhich  is  fometimes  not  to  be  found  in  fuch  Colledions. 
In  general  in  the  printed  Decifions  of  the  Court  of  Sef« 
iion,  during  that  period,  there  is  little  certainty,  that  the 
Judgment  reported,  was  either  the  final  Decifion  in  the 
(laufe,  or  that  fuch  Judgment  yras  not  brought  before  a 
Court  of  Appeal, 

By  mentioning  thefe  particulars,  it  is  not  intended  to 
bring  into  queftion  the  accuracy  or  authority  of  Lord 
Kaimes,  and  other  learned  men,  whofe  labours  have 
tended  fo  much  to  benefit  the  Science  of  the  Law  of 
Scotland*  They  fhew,  however,  that  this  branch  of 
legal  Decifions,  furely  a  moft  important  one,  has  not 
been  fufficiently  attended  to  by  thefe  writers. 

After  a  good  deal  of  confideration  as  to  the  (hape  in 
vhich  the  Cafes  on  Appeal  ihould  be  given,  it  has  b^en 
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fdblved  fo  adopt  the  fdlowbg  arrangement :  To  give  t 
Statement  of  the  circumftances  involving  each  Cafe,  and 
of  the  proceedings  leading  to  the  Interlocutors  appealed 
from;  to  give  thefe  Interlocutors,  with  their  dates,  zs 
^ameSdy  as  they  can  be  learned  from  the  original  Cafes  *  ; 
and  to  afcertain  from  the  Journals  of  the  Houfe  of  Lords, 
lAere  this  can  be  done,  what  Interlocutors  were  appealed 
from  in  every  caufe,  with  theur  dates :  if  the  Cafe  de- 
pends upon  Matter  of  Argument  in  Law,  or  of  Con« 
ttruSdoay  to  give  the  heads  of  fuch  Argument :  where 
it  dqiends  upon  difputed  Fadts,  it  has  been  confidered 
irnneceffary,  in  mod  inflances,  to  detail  thefe  difputed 
Fads ;  the  Judgment  is  then  given  as  dated  in  the  Jour- 
nabu  This  arrangement  has  only  been  varied,  where 
weaSjos  appeared  requiring  fuch  alteration.  On  the  mar- 
ffa  are  given  References  to  the  printed  Colle&ions  of 
Dedfions,  in  which  particular  Cafes  are  reported,  with 
a  ihort  Abftrad  of  each  Cafe.  At  the  end  of  each 
Nimiber,  the  Names  of  the  Counfel,  which  appear 
attheor^nal  Cafes,  are  dated,  and  fuch  other  obferva- 
lioos  are  added  as  have  occurred  upon  that  particular  Cafe* 

A  good  many  Cafes  in  the  prefent  Volume  relate  to 
^leftioos  arifing  out  of  Forfeitures  incurred  for  High  Trea« 
fotu  A  learned  Reporter  of  Decifions  in  Scotland  men* 
lioiist  that  he  had  omitted  almofl  all  the  Cafes  of  Treafon, 
m  the  hope  (among  other  r^afons)  that  there  would 
not  at  lead  for  ages  be  occaiion  to  confult  them.  I  have 
Yeiitured  to  think  a  different  courfe  more  expedient  with 
regard  to  cafes  of  this  nature.  Many  of  thefe  Cafes  are 
^urioiis  in  themfelves,  and  it  is  not  in  their  dired  appli* 

^  la  the  IntcrlocntorS)  tbe  terms  jfpfellant  and  RefponJeni  have 
^etfi  g^enerally  ufed,  more  caiily  to  mark  the  Partiea.  This  is  com* 
IDOfiljr  done  in  tbe  early  Appeal  Cafes. 

f  Frtfacc  tQ  Maclaann'&  CriKaiusd  Cafes,  p.  4. 

cation 


pi^^cm  only  Aat  they  may  be  ufefuL     The  conrfe  of 
events  has  hapi»Iy  done  away  the  grounds  of  delicacy 

upon  fuch  fubjeds. 

At  one  time  it  was  intended  to  have  given  thefe  Re« 
ports  in  a  more  detailed  form :  but  upon  further  Reflec« 
lion  tlus  has  been  deemed  to  be  inexpedient.  During 
the  period  to  which  attention  has  hitherto  been  chiefly 
dirpfl-fd,  few  Cafes  have  occurred  from  which  fome 
impoitant  dedu&ion  in  Law  or  in  Praftice  may  not  be 
fozmed. 

It  may  be  objeded  that  the  ratio  decidendi  mufl:  oftai 
be  unknown  or  ohfcure  in  thefe  Reports';  but  the  fanni 
obje£Hon  may  be  made  to  mod  of  the  Reports  of  Ded* 
fions  in  Scotland  during  this  period*  The  Interlocutory 
s^pealed  from  frequently  contain  information  as  to  the 
ground  of  Dedfion ;  and  it  is  the  prefent  objed  to  ftate 
with  diftin&neis  how  the  Court  of  Appeal  has  dealt  with 
the  Interlocutors  pronounced  by  the  ii^erior  Courts  under 
certain  drcumftances.  This  has  now  been  unknown  for 
more  than  a  century ;  and  it  is  concaved  to  be  an  objeft 
of  confiderable  Importance  to  obtain  fo  much^  where 
probably  little  more  can  ww  be  obtained* 
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REPORTS  OF  CASES 


ON  APPEAL  FROM  SCOTLAND. 


Cafe  t; 
Sir  James  Gray,  Baroact,  -  «    AfpeUant ;    FMotrfo* 

James  Duke  of  Hamilton,  Charles  Earl  of  ua '31ft 

Selkirk,  and  Captain  Alexander  Gavin,      Re/pondentu  I"^'  '7*^ 

» 

loth  March  1708-9. 

Forngn  DmA.— An  affigfijnent  of  a  bondf  (both  beinf  execoteA  10  Eogbnd  sq^ 
in  the  Eoglifli  form)  intimated  b/  Icttei  oalyy  it  preferable  to  a  pofterior 


llie  jadgacnty  finding  that  thn  law  of  9cDtl«n4  Aonld  ngnlate  tUt  cafe,  it  v^ 

vcrfed. 
Bdfgra^b  /mvrj.-— The  Court  having  reforcd  to  afbw  holograph  Jettera  lo  hf 

cqvivakat  to  an  iatimacio»— jodgment  alfo  rofoileda 

IN  1703  the  Dake  of  Hamilton  haying  borrowe4  lOOoA  from 
Captain  Gavin  at  London,  he  there  granted  Gayip  his  bond 
in  the  Engliih  form  for  re-paynient  of  that  fum  with  intereft. 

Gavin  being  Indebted  to  Sir  James  Gray,  the  appellant,  vh# 
was  then  alfs  in  London,  he  in  July  1704,  affigned  the  faid  bond 
|o  Sir  James;  and  the  affignment  was  executed  in  England,  and 
in  the  Engliih  form.  No  formal  intimatioi}  of  thi#  afiignmeiit 
was  made  to  the  Duke  of  Hamilton  according  to  the  mode 
pra&ifed  in  Scotland,  but  Sir  James,  on  the  7th  #f  September 
1705,  gave  the  duke  notice  of  it  by  letter,  and.  he  receive<K4Hi 
^nCwer  from  his  grace,  in  his  own  hand- writing,  bearing  date  the 
^ad  of  the  fame  month,  acknowledging  that  he  had  notice  of  the 
aifignment,  promifing.  payment  to.  Sir  James  of  principal  and 
intereft,  and  djcfiring  not  to  be  prefled  till  he  was  in  a  condition  to 
pay :  and  Sir  James  r^rceived  another  letter  from  the  duke  of  % 
umilar  nature,  alfo  written  by  his  grace  himfelf,  and  bearing 
date  the  5th  of  April  1 706. 

The  rcfpondent,  the  Earl  of  Selkirk,  brother  of  the  Duke  of  Ha- 
milton (a),  to  wbom  Captain  Gavin  was  alfo  indebted  in  a  large 

(tf)  Ther  were  both  font  of  Lady  Ann  Hamiltoi  and  WUiiain  Earl  of  Selkiik  ato* 
ward!  Duke  of  Hamikon. 
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liiinr  of  moneyi  having  got  notice  of  the  dokc^s  debt  to  Gatfaif 
tnd  the  affignmeni  thereof,  on  the  14th  of  Jane  1706,  laid  ^ 
trreftoientt  in  Scotland  in  the  hands  of  bi$  grace  and  Sir  Jamea 
Gray  towards  fatisfaflion  of  his  own  debt.  But  Sir  James,  not«- 
withftanding  thefc  arreftmcnts,  on  the  31ft  of  March  17079  P^O' 
cured  a  new  bond  from  the  duke  to  himfelf  corroborating  the 
former,  and  for  payment  of  the  1000/.  by  inftalments  i  and  he  at 
fame  time  granted  the  duke  a  counter  obligation,  that  he  would 
procure  a  decree  of  the  court  of  feflion  for  the  duke's  payment 
of  the  money  to  him^  and  to  keep  bis  grace  hArmlefs  front  the 
arreftment.  All  the  parties  in  thefe  tranfa£lions  were  Scotf* 
0ien. 
^  Sic  James  having  brought  an  a£lion  before  the  court  of  feflion 

•gainft  the  Duke  of  Hamilton  for  payment  of  the  money  to  him 
accordingly,  the  Earl  of  Selkirk  appeared  for  his  intereft,  infift* 
ine  that  his  arreftment  was  preferable  to  Sir  James's  aflignment, 
which  had  not  been  legally  intimated.  Sir  James  contended, 
that  the  law  of- England,  which  did  not  require  a  formal  intima- 
tion, ought  to  regulate  this  cafe ;  and,  further,  that  the  duke's 
letters  were  equivalent  to  an  intimation. 

After  fundry  proceedings  in  this  caufe,  the  Lord  Ordinary 
found,  that  the  duke's  letters  were  equivalent  to  an  intimation, 
and  that  the  dates  thereof  were  prior  to  the  earl's  arreftmeut,  and 
therefore  preferred  Sir  James  Gray,  and  decerned. 

But  the  refpondent  having  brought  the  Lord  Ordinary's Judg* 
ment  under  review,  the  court  by  interlocutor  on  the  22d  of^  July 
1708,  found  <<  that  Sir  James  Gray  having  made  his  ele^ton 
^*  to  profecute  his  a&ion  before  a Scoks  judicature,  bad  fubmitted 
<'  it  to  the  law  of  Scotland,  which  requires  an  aflignment  to 
<'  be  intimated  in  a  particular  manner  prefcribed  as  eflcntial  to 
<*  complete  the  right  of  the  aflignee,  and  makes  all  aflignments 
**  void  where  there  is  the  leaft  variation  from  this  form,  and 
*<  that  the  duke's  private  letters  could  not  fupply  the  defed  of 
^^  fuch  legal  intimation,  nor  be  admitted  to  invert  the  order  of 
'<  preferring  creditors  eftabliflied  by  law,  efpecially  in  prejudice 
**  of  a  third  party  ading  by  law,  and  under  a  legal  aflignmentj 
^  viz.  an  arreftment,  which  being  executed  according  to  the 
^<  Scots  law  is  equal  to  an  afGgnmen't  in  writing,  and  therefore 
<*  decerned  the  Duke  of  Hamilton  to  pay  the  money  to  the  Earl 
M  of  Selkirk,  and  aflbilzied  the  duke  from  the  procefa  at  the 
••  inftance  of  Sir  James  Gray," 

The  appellant  reclaimed,  and  prayed  the  court  to  grant  him  a 
commtlEon  for  proving  the  time  of  his  having  received  the  duke's 
letters:  but  on  the  31(1  of  July  1708,  the  court  <<  ref ufed  to 
U  grant  the  appellant  a  commiflion  as  defired  in  the  petition, 
^<  adhered  to  their  former  interlocutor,  and  ordained  the  fame  ti 
*•  be  extrailed." 
tnterea,  14  The  appeal  was  brought  from  '<  a  fentence  or  decree  of  the 
»Bc  170!.  €t  Lords  of  Council  and  Seflion  on  the  behalf  of  Charles  Earl 
^<  of  Selkirk,  and  the  affirmance  thereof  the  31ft  July  1708."     - 
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Hiads  cf  the  Appellanfs  Argument. 

He  matters  in  queftion  having  been  tranfafled  in  Edgland,  ani 
the  bond  and  aflignment  being  in  the  £ngli(h  foroi,  the  law  of 
Engiandj  by  which  intimation  of  an  aflignment  as  done  in  this 
cafe  by  letter  would  be  fuf&cient,  ought  to  rule  this  cafe.  By  the 
law  of  nations,  bonds  and  other  perfonal  contrails  may  be  fued 
upon  uKque^  and  are  to  be  determined  on  according  to  the  cuftom 
of  the  place  where  they  are  entered  into.  It  was  fo  determined 
by  the  Houfe  of  Peers  in  the  cafe  of  Fouhtrt  v.  Turfi^  i  ith  De- 
cember 1 703,  and  by  the  Court  of  Scflion  in  the  cafe  of  tho 
Mafter  of  Saitdun^  Stair,  5  th  July  1673. 

It  ought  not  to  be  prefumed  that  the  duke's  letters,  obje£led 
to  as  not  probative,  would  be  antedated  by  a  perfon  of  his  grace'^s  ' 
honour  and  quality,  to  defraud  his  own  brother :  if  the  Court 
of  SeiEon  had  thought  this  poflible,  they  ought  to  have  allowed 
a  proof  of  the  time  of  receiving  thofe  letters* 

HcMds  of  the  Refpondents*  Argument. 

By  the  law  of  Scotland  an  aflignment  ought  to  be  intimated 
to  the  debtor,  in  tho  manner  prcfcribed  by  the  z6t  of  the  Scou 
parliament  l68it  c.  5.}  in  default  thereof  the  aflignment  is  void 
agalnlt  a  third  party;  and  an  arfeftment  ufed  before  making 
fach  reqaiflte  intimation,  is  equal  by  the  law  of  Scotland  to  aa 
aflignment  legally  intimated* 

After  hearing  counfeli  It  is  ordered  and  adjudgodf  that  the  Jhi^  Judgmtnt^ 
^tnee  or  decree^    and  the  affirmation  thereof^  complained  of  in  the  »®  '^  ••*» 
paition  and  appeal  of  Sir  James  Gray^  be  reverfed :  and  it  is  fur^  '^  '** 
tber  ordered^  thai  the  loool.  and  interefl  fecured  by  the  faidbondhe 
paid  to  Sir  James  Gray  the  appellants  and  the  faid  James  Duke 
*of  Hamilton  is  U  pay  to  Sir  James  Gray  the  lOOol.,  and  interefi 
thereon  due  accordingly^  and  for  fo  dcingfhall  be  and  is  hereby  indemnified. 

For  Appellant,  J.  JekylL  Sim.  Harcourt* 

For  RefpondentSs      John  Pratt*      Dugal  Stuart* 


The  decifion  of  the  Court  of  Seflion,  here  reverfed,  is  ftated 
as  an  exifting  cafe  in  the  Di£lionary  of  Decifions,  vol.  i.  Voce 
Foreign^  p.  318.;  and  vol.  ii.  Voce  Proofs  p.  258.}  and  in  Erflcine, 
book  3.  tit.  ^.  $  22.  42. 


•  The  cafe  of  Fw jf r/  and  Turft^  referred  to  by  the  appellants,  FouWrt«u 
being  on  a  point  of  general  law,  may  be  briefly  Itatcd.  Turft  in  the 

By  articfes  of  marriage  executed  at  Paris,   between  Foubert  ^"1^^*^ 
and  his  wife,  it  was  covenanted  that  two-thirds,  of  1200  livres  Dec  170]. 
fliould  be  fettled  as  an  eilate  to  defcend  to  the  wife  and  her  heirs, 
and  that  the  goods  of  the  hufband  and  ^xftjhould  be  in  communion^ 
and  be  difiributed  according  to  the  cuftom  of  Paris.    Thefe  perfons, 
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^iog  protefttntif  fettled  in  England  after  the  revocation  of  the 
tdiSt  of  Nantet,  where  the  wife  died  without  ifliie. 

Her  reprefentatiTca  filed  a  bill  in  the  Court  of  Chancery  m 

England  againft   the  hu(band,   claiming  the  two»thirdt  of  the 

120O  litres  fettled  upon  the  wife  and  her  heirsy  and  alfo  a  moictf 

of  the  goods  in  communion  according  to  the  cuftom  of  Paris* 

The  Lord  Keeper  in  Michaelmas  term  1702  decreed,  that  thefii 

two-thirds  of  1200  livres  (hould  be  paid  to  the  plaintiffsi  but  that 

the  huiband  and  wife  having  left  France,  and  fettled  in  Eoglandy 

their  goods  in  communion  were  not  to  be  diftriboted  according  to 

the  CttOom  of  Pari!i»  notwithftanding  the  covenant  in  the  mar« 

riage  articles.     But  the  reprefentatives  of  the  wife  having  bionght 

their  appeal  againft  the  latter  part  of  the  decree,  in  regard  to  the 

diftribttcions  by  the  cuftom  of  Paris,  the  fame  was  reverfed  bf 

the  Houfe  of  Lords. 

Ufliley  V.         In  the  important  cafe  of  Lmjhley  v.  Hvg  in  the  Houfe  of  Lords, 

Hog,  in  the  in  a  fpeech  previous  to  the  deciCon  by  Lord  Chancellor  Eldon, 

t^df  f«      ^"^^  ^'^^  ^^  Foubert  and  Turft  was  ftatcd ;  his  lordOiip  confidered 

July  1804.    the  revcrfal  as  having  been  founded  in  the  cantra&^  and  that  if  there 

had  been  no  contraQ,  the  law  of  England  would  have  regulated 

the  rights  of  the  hufband  and  wife,  who  were  domiciliated  in 

England,  at  the  diflblution  of  the  marriage. 


Cafe  2. 

FpttiMiin.     Kofe  Mutrhead,  the  Widow  of  James  Muiriiead 
i^^tViT*'      the  younger,  of  Bradifliolm,  deceafcd,      -     AppeUant^ 
juiyiTcr.    jgm^g  Mttirhead  of  Bradifliolra,     -     -     .     Refpondent. 

■  14th  March  1708-9. 

Diuttk  wm  pr^umtttr.mmmh  dirpofition  by  a  father  to  hii  fon*  (followed  by  \ 
fifiney  which  was  not  rcgWterfd)  madco  preserve  the  eftace  from  penattiet 
of  a  teft  adf  might  be  warrantably  cancelled. 

j^HfitJ  •atk.'-^An  oath  received,  thoagh  objedid  to  a>  containios  qualitjct. 

THE  late  James  Muirhead,  the  refpondent's  eldeft  fon,  in  1697 
married  the  appellant  an  Englifiiwoman  at  London;  and 
the  parties  in  the  prefcrnt  appeal  feverally  allege,  that  deceit  was 
ufed  with  refpe£l  to  the  fortunes  of  the  hufband  and  wife  on 
that  occafion.  In  September  1 700,  three  years  after  the  marriage^ 
articles  of  agreement  were  entered  into  in  the  Engllfti  form* 
whereby  the  hufband  covenanted  to  fettle  lands  in  Scotland  of 
the'aunual  value  of  250A  for  his  wife's  jointure ;  or  to  leave  her 
at  bis  death  2000/.  perfonal  eftate,  and  2000/.  more  to  the  ifiue 
of  the  marriage.  He  afterwards  brought  his  wife  to  Scotland} 
where  thev  both  for  fome  time  refided  with  the  refpondenr. 

But  milunderftandings  arifine  in  the  fandb,  the  fon  brought 
an  aflion  befori^  the  Court  of  Seflion  againif  the  refpondent  his 
father  for  exhibition  of  a  difpofition  of  the  lands  of  Bradifholm, 

which 
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whicli  had  been  executed  by  the  father  in  faYour  of  the  fen,  and 
«f  a  fafine  taken  thereon ;  and  for  declaring  the  fon's  tight  to  the 
cftate  in  confeqnence  of  thefe  titles.  Soon  after  the  commeaoo^ 
ment  of  lim  adion  James  Muirhead  the  younger  died,  lesiTing 
iflue  of  the  faid  marriage  a  daughter,  and  the  appellant  hia  widow 
pregnant  with  a  fon,  who  died  in  a  fliort  while  after  hta  birth. 

About  fix  months  before  the  hulband  died,  he  executed  a  holo- 
graph deed  in  the  appellant's  favour,  and  thereby  "  fiirrogated, 
'<  fubftttuted,  and  appointed  the  appellant,  and  gave  to  her  hie 
**  full  right  to  all  and  every  thing  he  had  or  could  have  had  if 
''  Kving,  as  fully  and  amply  in  all  manner  of  refpefts  as  if  every 
**  thing  were  there  fet  down  at  large  )'*  and  he  appointed  the  ap>» 
pellant  his  fole  executrix. 

After  her  hulband's  death,  the  appellant  re-commenced  the 
aOion  of  exhibition  and  declarator  againft  the  tefpondent,  to 
compel  him  to  produce  and  deliver  uncancelled  the  refpondent^ 
marriage  fettlement,  whereby  (the  appellant  contended)  her 
huiband  was  to  fucceed  his  father  in  his  eftate  %  and  alfe  the  faid 
difpoGtion  and  fafine,  which  (ihe  dated)  were  made  in  implement 
of  fuch  marriage  fettlement:  and  alfo  to  give  the  appellana 
relief  in  the  declarator.  The  refpondent  made  objedions  to  the 
title  of  the  appellant  to  carry  on  the  aAion,  as  founded  on  the 
deed  executed  by  her  deceafed  husband,  which  being  a  tefta* 
snent,  if  it  could  be  fuppofed  to  extend  to  lands,  the  devife  waa 
void  by  the  law  of  Seotland.  The  court  allowed  the  procefs  of 
exhibition  at  the  appellant's  inftance  to  proceed,  referving  to  the 
jcfpondent  all  objeAiona  againft  her  title  after  produdion. 

The  refpondent  was  afterwards  examined  upon  oath  in  the  ex^ 
iiibition ;  and  made  a  depofition  to  the  following  purport : 

<«  That  in  1 684,  the  time  of  the  Teft,  he  was  in  prifon  for  not 
*'  complyiog  with  the  temper  of  that  time,  and  underftoodthat 
*<  the  government  was  to  prefs  the  Teft  on  all  heritors,  and  accord* 
^^  ingly  by  an  zfX  of  parliament  in  1685,  the  fame  pafied  into  a  1015.  c.  i^ 
<<  law:— ^hat  he  remained  prifoner  till  1686,  and  having  taken 
*^  the  advice  of  lawyers  how  to  preferve  his  fortune,  upon  their 
^  advice  he  granted  a  difpofition  in  favour  of  his  fon,  a  child  then 
'^12  years  old,  both  fee  and  liferent,  but  burdened  with  the  pay« 
*'  ment  of  60,000/.  Scots,  as  the  deponent  (hould  difpofe  thereof  t 
<*  that  he  did  this,  knowing  that  Lieutenant-General  Drummond 
<<  was  his  near  relation,  and  upon  fight  of  fuch  a  paper,  or  being 
^  informed  of  k  by  the  deponent's  wife,  he  could  make  ufe  of  k 
^  to  pr<>te£t  the  deponent  from  the  threatened  hazard ;  and  ac-« 
«  cordingly  he  did  fign  that  difpofition^  containing  many  other 
<<  conditions  and  qualities  in  the  depouent's  favour,  and  delivered 
<<  it  to  1^18  wife,  with  a  liberty  to  her  to  take  infcftment  upon 
<<  it  or  not  as  ihe  thought  fit  :«*and,  that  thereafter  while  he  waa 
<<  in  prifon  there  was  a  fafioe  brought  or  fent  to  him  by  Arthuf 
<<  Nafmith,  who  figned  as  notary  to  the  fame,  and  Nafmith,  by 
**  letter,  defired  him  to  fend  it  back  to  him :  but  the  deponent^ 
^^  before  he  came  out  of  prifon,  did  cancel  both  the  fafine  and 
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^  difpo6tioo»  upon  the  information  that  the  king  was  not  to  prcfa 
^  the  tcft  with  that  feveritf :  that  Nafmith  wrote  to  the  deponent 
**  to  fend  it  back  to  hinij  in  refpe6l  that  it  either  was  not  infert 
*<^in  his  book,  or  that  he  was  to  infert  it:  that  there  was  no  re- 
**  giftration  or  mark  of  regiftration  on  the  fafine ;  and  as  he  gave 
*^  it  to  bit  wife,  fo  (he  re-delivered  it  to  hinii  and  when  (he  re* 
^*  delivered  it,  (he  told  him,  that  the  difpofition  had  never  been 
<<  out  of  her  hand,  which  made  the  deponent  believe  there  never 
^*  was  fafine  taken  upon  it,  but  that  the  fafine  fent  was  but  a 
**  (bam :  but  being  interrogated  if  he  did  not  believe  it  was  a 
^<  real  fafine,  deponed  that  he  believed  it  was :  and  deponed  that 
<<  he  had  not  had  it  in  hiscuftody,  and  knew  not  where  the  faid 
^  difpofition  was,  but  acknowledged  that  he  had  the  faid  can* 
<^  celled  difpofition  and  fafioe»  and  faid  that  he  laid  them  among 
•  «  ufelefi  and  cancelled  papers,  but  that  he  had  not  fcen  them 
^<  fince  the  inteoting  of  any  procefs  between  him  and  his  fon^ 
^'  and  having  occafion  to  look  through  thefe  papers  on  another 
'<  account,  be  had  not  found  cither  of  them,  and  acknowledged 
**  he  did  not  make  a  fearch  efpecially  on  account  of  the  faid 
^<  difpofition  and  fafine,  becaufc  his  wife  told  him  they  were  burnt 
^<  or  deftroyed :  and  being  interrogated  if  or  not  he  had  feen  the 
'<  faid  cancelled  difpofition  or  fafine  after  the  time  that  differences 
'<  began  to  arife  between  his  fon  and  him,  deponed  that  he  be* 
*<  lieved  he  did  fee  them  among  cancelled  papers,  but  knew 
^'  nothing  of  them  then,  farther  than  that  his  wife  told  him  they 
*'*'  were  deftroyed.— "And  being  interrogated  if  or  not  he  had  the 
**  contract  betwixt  himfelf  and  his  lady,  deponed  that  he  hadg 
*^  and  it  (bould  be  produced  with  the  infeftment  thereon ;  but  he 
^*  did  jdot  know  of  any  former  tailzie  made  by  his.prede* 
««  ceflbrs." 

The  appellant,  after  this  depofition  was  made,  protelled  againft 
all  the  qualities  contained  in  the  fame,  in  regard  there  were  no 
qualities  contained  in  the  a^  wluch  direAed  fuch  examination  to 
be  made. 

She  alfo  petitioned  the  Court,  that  the  refpondcnt  might  be 
compelled  to  fearch  for  the  difpofition  and  fafine,  and  if  found,  to 
exhibit  the  fame  in  fuch  ftate,  as  they  then  were.— The  refpon^ 
dent  accordingly  was  re-examined,  and  deponed  that  after  fearch 
he  coold  not  find  the  difpofition  and  fafine* 

After  advifing  thefe  depofitions,  the  Court,  on  the  26th  of  July 
1706,  <(  Found  that  the  defender  cancelled  the  difpofition  and 
**  feifin  warrantably,  and  that  the  oath  proved  not,  and  aflbilzied 
'*  the  defender  from  the  exhibition,  and  declared  him  to  be 
•*  free  therrfrom." 

The  appellant  prefented  two  reclaiming  petitions  to  the  Court, 
which  were  feverally  «•  refufed,  and  the  former  interlocutor  ad- 
••  hcred  to,*'  on  the  3Qth  of  July  1706,^  and  nth  of  July  1707. 
All  thefe  interlocutors  were  carried  in  favour  of  the  refpondcnt,  by 
»  majority  of  one  vote  each  time. 

Thi 
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The  appeal  was  brouftht  from  "  a  fentetice  or  decree  of  the  j^JJ^»  '♦ 
Z«ords  of  Council  and  Seffion  made  on  the  behalf  of  James  Muir*  '^'  *^^^ 
heady  the  nth  July  1707,** 

Hauls  9f  the  ApptlUtnts  Argwmni. 

The  difpofition  and  fettlement  was  by  the  infeftment  talcen» 
and  inllrument  of  fafine  following  thereon,  eflcAnally  execotrd 
according  to  the  law  of  Scotland.  It  contained  no  power  of  revd» 
cation;  and  the  refpondent  could  not  lawfully  cancel  or  de* 
ftroy  it. 

The  appellant  brought  her  hafcand  a  coofiderable  fertanei  10 
confideration  of  whidi  he  contraAed  for  ceruin  protifions  to  be 
fettled  upon  her. 

The  refpondent's  oath  proves  the  etecution  of  the  difpofition 
and  the  infeftment  taken  thereon.  What  the  refpondent  ftated 
in  his  oath  of  his  ihtention  in  executing  the  deed^  was  an  ex- 
trinfic  quality  of  the  oath»  and  ought  not  to  weigh  in  this  matter. 
Such  motire  or  covered  intention  was  merely /r4^/i»Ni' mi  mint9 
teUntum^  quod  ntbil  operatur* 

Heads  tf  the  Rrfp9ndenfs  jfrpifuuft* 

It  is  a  rule  of  the  law  of  Scotland}  that  the  mind  and  inteatioa 
of  the  grantor  at  the  time  of  making  a  deed  are  priooipally  to  be 
confidered.  The  difpofition  ia  queftion  was  merely  gratuitous^ 
and  for  no  antecedent  onci ous  caufe.  All  the  circumftanccs  of 
the  cafe  Oiew  that  the  refpondent  made  the  difpofition  only  to 
fecare  his  family  and  prote^  his  eftate  from  forfeiture,  and  that 
he  never  intended  to  diveft  himfelf  abfolutely.  Many  fimilar 
conveyances  were  made  by  gentlemen  in  Scotland  about  the  fam^ 
time,  and  for  the  fame  purpofes. 

This  matter  having  been  referred  to  the  refpoiideot*s  oath,  the 
oath  muft  be  taken  entire,  and  with  all  its  qualities*  There  is  no 
proof  of  the  exiftence  of  the  deed,  but  in  this  .oath. 

After  hearing  coanfel,  b  is  ordered  and  odfudged  thai  tbefaid  jadcaea^ 
fetishn  ^nd  appeal  be  difmijfed  this  Houfe^  and  that  the  fentenee  or  14  Mai«^ 
4ecree  therein  cmplained  of  te  affirmed,,  i7e'-S« 

For  Appellant,        T.  Ponvis.      Spencer  Ca^pper^ 
Jor  Refpondent^     John  Pretlt.     F.  King. 
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•nd  4*  FIRST   APP£AI.« 

IZlwk    Sir  Alexander  Brandy  Kidght»        -         *      ^/^/Azi:/ ; 
•iS'Vi?^  George  MackeDsie,        -        .        .        •       Rc/p^ndenU 
>709«  From  a  Decree  of  the  ComtnifGoners  of  Treafary  and  Exchequer. 

SECOND   APPEAL. 

Sir  Alexander.  Brand,  Knigkt,       -         *       AffeUanti 

Sir  Thomas  Itennedy,  Sir  Win.  Biniihig,  and 

Wm*  Baird)  Gentlemea,  •         •      Refp'wdents. 

From  IttCcf  locttiors  of  the  Court  of  Scffion* 

3lft  March  1710. 

£«|rt)^«»Oit'^ffniet  dliUaiaiing  oioniy  dut  to  the  partaefiliif  >  which  ih  c««ip 
fequence  is  not  paidy  they  have  recourfe  agaioft  hint 
•    Cefii.^^iL  given  to  one  of  the  Refpoadeou. 

IN  1693,  Sir  AlexSinder  Brand,  the  appellant  hi  both  appealt, 
entered  into  a  coiitfaA  m^ith  the  Lonit  Commiffioners  of  the 
Treafary  in  Scotland,  to  knport  into  that  country  5000  ftand  of 
amU,  according  to  a  pattern  then  agreed  upon.  Soon  after^  aa 
iigreement  was  entered  into  between  Sir  Alexander  Brand,  and 
fiir  Thomaa  Kennedy  and  Sir  William  Binning,  two  of  the  rcii^ 
^ondents  in  the  fecond  appeal,  that  they  (hould  be  copartners  ia 
^  the  faid  contra£V.  The  arms  were  accordingly  imported  1  and  a 
memorial  was  prefented  to  the  Treafury,  ftating  that  thefe  arma 
ivere  of  fuperior  value  to  thofe  contra£ked  for  in  the  «rigiaal  pat* 
tern.  The  matter  was  reprefented  to  his  then  Majefty,  who  ia 
^694  appointed  the  Vifcount  of  Teviot,  then  General  of  the  Ar« 
tillery,  to  infpejl  the  arms,  and  to  give  his  opinion  how  mueb 
they  were  hotter  than  the  pattern,  and  that  an  allowance  ibould 
1>e  made  to  the  appellant  accordingly.  His  Lordlhip  having  re* 
ported,  that  the  arms  were  to  the  value  of  15O0/.  better  than  the 
pattern,  the  Lords  of  the  Treafury,  by  a  minute  on  the  3d  of  May 
1694,  billowed  the  appellant  the  faid  fum  of  1 500A,  to  be  deduQed 
by  him  out  of  his  rent  for  ihe  crown  lands  of  Orkney  and  Zet« 
land,  of  which  he  then  had  a  tack. 

Sir  Atexandtr  executed  an  acknowledgment  or  obligation,  de* 
daring  that  Sir  Thomas  Kennedy  and  Sir  William  Binning  (hould 
have  their  (hares  of  this  additional  allowance ;  but  difagreementa 
afterwards  arifing  between  the  appellant  and  his  partners,  Sir 
Alexander  inferted  an  anonymous  advertifement  in  the  Courant, 
informing  the  Treafury  that  they  had  been  much  impofed  upon 
in  a  certain  tranfadion,  and  offering  to  difclofe  the  fame  if  pro* 
perly  rewarded.  This  advertifement  was  anfwered  by  the  Trea* 
fury,  and  Sir  Alexander  ftated  that  he  hud  been  impofed  upon  by 
bis  copartners  in  claiming  the  (aid  additional  aUowaacej  and  that 

there 
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there  was  no  ground  for  the  fame :  atid  Sir  Alexander  mentioned 
.to  the  Treafory  that  he  deferved  the  faid  1500/.  for  his  great  fcr* 
vice  to  the  government.  Nothing  however  was  at  that  time  done 
by  the  Treafury  on  the  fubjecl.  The  rcfpondcnts  in  the  fecond 
appeal.  Sir  Thomas  and  Sir  William,  brought  an  adion  againft 
him  before  the  Court  of  Seflion  for  payment  of  their  proportions 
of  the  faid  1500/.,  in  which  they  obtained  decreet  againft  him  od 
the  24th  of  June  1704. 

The  appellant  falling  in  arre ar  of  his  rents  for  Orkney  and  Zet^- 
land»  he  was  fued  for  the  fame,  before  the  Commiflioners  of 
Tre^ury  and  Exchequer,  by  the  then  Receiver-General)  and  after- 
wards by  George  Mackenzie,  (the  refpondent  in  the  iirft  appeal) 
the  grantee  of  the  Crown.  In  1705  he  gave  in  to  thefe  Commif^ 
fioners  a  ftatement  of  his  accounts,  in  which  he  acknowledged 
•*  tiat  though  he  had  firmer ly  Jlaied  an  article  0/  i^ool.  due  to  hiiH 
•*  as  thejurpluy  price  of  5000  arms^  yet  having  noiv  difcovered  thai 
**  tbert  was  no  ground  for  anyfuch  allowance^  he  W9uid  not  claim  it.** 
This  ftatement  of  accounts  was  examined  by  a  committee^  who 
made  report  thereon ;  and  an  order  or  decree  of  thefe  Commif* 
fioners  of  Treafury  and  Exchequer  was  made  on  the  27th  of  Aii- 
gttft  1707,  difallowing  the  whole  articles  claimed  as  dedudions 
by  the  appellant,  und  alfo  the  faid  fum  of  1500/.1  becaufe  he  had 
noaved  the /ami  himfelf  under  his  o'lpn  hand^  and  decerning  him  to 
make  payment  to  Mr.  Mackenzie  of  the  arrears  due  of  his  rents* 

The  firft  appeal  was  brought  from  <*  an  order  and  decree  of  the  Entered  10 
•*  Lords  Commiffioners  of  the  Treafury  and  Exchequer  made  the  Feb.  170$.^ 
"  27th  of  Auguft  1 707,"  and  Mr.  George  Mackenzie  the  grantee 
ci  the  Crown,  as  refpondent,  gave  in  anfwer  thereto. 

After  the  date  of  the  faid  order  or  decree  the  appellant  granted 
a  bond  to  the  refpondent  Sir  Thomas  Kennedy  for  his  proportion 
of  the  faid  1500A,  but  refuGng  to  come  to  a  fettlement  with  Sir 
William  Binning,  the  latter  gave  him  a  charge  of  payment  upon 
the  decreet  obtained  before  the  Court  of  Scllion  in  June  1704* 
The  appellant  brought  a  bill  of  fufpenfion,  and  the  Court  of  Seffion, 
0n  the  24th  of  December  1707,  ^*  decerned  Sir  Alexander  Brand 
^  the  fufpender  to  pay  to  Sir  William  Binning  the  charger  the 
**  fum  of  4id/.  13/.  4^.  as  his  proportion  of  the  faid  1500/.  after 
*^  dedu&ing  all  expences.*'  A^  to  this  interlocutor  the  Court 
adhered  on  the  3d  and  8th  of  January  1708.  Sir  William  Binning 
afterwards  ailigned  the  faid  fum  of  416/.  13J.  4^/.  to  the  refpon- 
^nt  William  Baird. 

And  the  fecond  appeal  was  brought  from  «  feveral  a£^s,  decrees*  latere^  %% 
'*  and  proceedings  of  the  Lords  of  Council  and  Seflion  made  the  i^^^^ 
••  24th  June  1704,  the  24th  of  December  1707,  and  3d  and  8th  '^*^'*^ 
<<  of  January  1708/'  and  Sir  Thomas  Kennedy,  Sir  Wm«  Bin« 
ning,  and  Wm.  Baird,  the  affiguee  of  the  latter^  as  refpondeiitS| 
l^t  in  anfwer  thereto* 

or 
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Of  the  fiffi  AppeaU 

The  appellant's  cafe  contains    a   ftatement  of  the  circam* 
ftances  that  had   taken   place  in   this  tranfa£lion,  and  of  the 
fieps   that   had   been   taken   againft  him   in   Exchequer^    with 
the  particulars  of  the  account  of  difcharge  produced  by  him,  con« 
lifting  of  nine  articlesy  of  which  the  1500/,  before  mentioned  it 
one,  all  of  which  had  been  difallowed.     But  no  argument  is  made 
ufe  of  on  his  behalf;  he  merely  craves  that  the  proceedings,  re* 
ports,  and  decrees  againft  him  may  be  fet  afide,  and  that  his  cafe 
may  be  recommended  to  the  Queen,  that  he  may  obtain  pay- 
ment of  the  balance  which  he  ftates  to  be  owing  to  him  by  the 
government, 
Jvagmtfit,         After  hearing  coonfel,   //  //  ordered  and  adjudged^  that  thefetH 
ji  March      tence  or  decree  complained  of  be  affirmed^  except  with  regard  to  tbt 
•yw-  Jlirji  article  claimed  by  Sir  Alexander^  being  67 7I.  3s.  for fire^rms^ 

is^c.  furni/hed  by  him  to  the  government  i  and  with  njfeB  to  this 
article  it  is  ordered^  *•  that  it  be  referred  to  the  Court  of  Exchequer 
*•  in  Scotland  whether  thefaid  arms  were  received  by  the  government^ 
**  and  what  value  they  were  if\  and  that  the  Court  do  give  the  necef* 
**  fary  orders  in  order  thereunto" 

For  Appellant,  Witliem  Atwood. 

Of  the  fecond  Appeal. 

Appellant  contends,  that  though  the  faid  1500/.  was  once  al« 
lowed  by  the  Lords  of  the  Treafury,  yet  they  had  now  refiifed 
the  fame  \  and  it  was  unrcafonable  that  he  (hould  pay  to  his  ca« 
partners  what  he  himfclf  had  no  allowance  of. 

ReJ^ondints*  Anfwer. 

The  Lords  of  the  Treafury,  in  obedience  to  his  late  Ma« 
jefty's  letter,  allowed  the  appellant  in  1694  the  faid  fom  of 
1500/.,  to  be  dedu£ied  by  him  out  of  his  rents;  and  he  ac* 
cordingly  retained  it  in  his  hands,  and  the  Lords  of  the  Treafury 
acquiefced  under  the  allowance  of  it  till  1705;  and  though 
at  this  period  the  appellant,  by  his  petition  before-mentioned, 
voluntarily  difclaimed  the  fame,  and  it  was  accordingly  refufed 
by  their  Lordfliips,  yet  it  was  fo  ifefufed  upon  this  reafon  only,  viz* 
For  that  the  appellant  had  by  ^vriting  under  hif  hand  difclaimed  the 
Jame.  But  this  was  done,  on  his  part,  merely  to  defraud  his  co« 
partners.  But  by  the  appellant's  condud  in  this  affair  he  cannot 
be  allowed  to  prejudice  bis  copartners,  who  have  an  equal  right 
with  himfclf.  So  well  convinced  was  he  thereof,  that,  even  after 
the  faid  1500/.  had  been  difclaimed  by  him  and  refufed  (ly  the 
Treafury,  he  granted  bond  to  Sir  Thomas  Kennedy  fof  l^is  Qiarti 
wod  afterwards  paid  him  a  moiety  of  the  money* 

• 

Aftcf 
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After   hearing   eounfel,   //  is  orderti  and  adjudgedj  that  tit 
fetuim  and  appeal  rf  Sir  Alexander  Brand  he  difiniffid^  and  that  the  JtiApam^ 
fpueral    aBs^    decrees^    and  proceedings    therein  contained  cf  he  V  Mjtck 
erffirmed;  and  that  the  f aid  Sir  Alexander  Brand Jba/l  pay  or  caufeto  '^** 
he  paid  to  the  refpondent  Sir  Thomas  Kennedy  the  fum  y  5I.  fir  his 
cc/ls. 

For  RefpondeotSy        2)<i.  Dalrymple, 

John  Pratt. 

Only  one  cafe  10  each  appcU  has  been  found. 


Lord  Kinnaird,  and  Lady  Elizabeth  Cafe  5. 

his  Wife,  -  •  •  Appellants ; 

John  Riddoch  the  Truftee  of  Catharine  Lyon, 

and  the  faid  Catharine  Lyon,       -  -  Refpondents. 

24th  January  i7io-ll. 

Jlppemtj-^kn  appeal  difmiflU  and  cofti  awarded,  and  direAiom  given  to  let j 
coc  fAOoc  ^ainft  AppeUaott  who  had  enterid.laea  so  rrcofntBancc 

^N  the  2 1  ft  of  March  1709-10,  the  appellants  brought  their 
^^  appeal  from  a  decree  of  the  Court  of  Seflion  of  the  28th  of 
February  then  iaft,  by  which  the  Court  had  preferred  the  refpon- 
dents as  creditors  of  the  Earl  of  Aboyne  deceafed,  to  the  rents  of 
his  Lordfliip's  eftatesfor  the  years  1707  and  1708,  to  the  appellant 
£lizabeth|  who  had  an  annuity  out  of  the  faid  Earl's  (her  firft 
htt£band*s)  eftate*  An  order  was  made  to  put  in  anfwer  to  this 
appeal,  and  Riddoch  accordingly  anfwered  on  the  21ft  of  Decern- 
ber  1709;  and  upon  his  petitioa»  it  was  ordered  *<  that  the  caufe 
^  flioold  be  heard  on  the  i8th  of  January  folio  wing,  and  that  ia 
■<  the  mean  time  Lord  Kinnaird  fliould  enter  into  a  recognizance 
<<  to  anfwer  cods  as  ufual  (a).*' 

This  order  was  fervtd  upon  Lord  lUnoaird  at  Aberdeen ;  but 
no  notice  was  tak^n  of  it,  nor  did  his  LordOiip  enter  into  any  re* 
cognizance^  or  appear  on  the  day  appointed  for  hearing.  On  the. 
24th  of  January  17  jo- 1 1,  the  refpondents  prefented  a  petition  to 
the  Houfe,  ftating  the  above  fa^s,  and  that  the  appeal  had  been 
prefented  merely  for  delay,  and  praying  that  it  might  be  difmifled 
with  exemplary  cofts:  and  along  with  this  petition  was  prefented 
this  affida? it  of  fervice  upon  Lord  Kinnaird. 

Jfter  due  confidiraiion  of  this  tafe^  it  is  ordered^  that  the  pe^  Jonrnai, 
tiiifm  and  appiol  be  difimffeds    and  it  is  further  ordered^  that  the  •^Jm. 
/aid  Lord  Kinnaird  eatd  his  Hmfejhallpay  or  caufe  to  be  paid  to  thi  '7<^"* 

(4)  Reeegnisancet  at  that  period  wei^e  to  be  catered  ioto  accordiiig  to  the  tcme  of  the 
ftaodioK  order  of  toth  November,  1680,  namely^  chat  the  .•appellant  iboold,  **  befora 
asjf  apivcf  to  Kit  pttiti»ii,'*  mui  into  a  rccogmiaacf  for  lOoU 
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fiii  Jtbn  JUddoch^  for  Catberini  Lyon,  or  to  tie  /aid  Catherine 
I^yoHp  tie  fum  of  4oI«  for  her  cofls  and  charges  caufed  by  the  /aid 
appeal. 

Two  days  after  the  date  of  this  order,  the  (landing  order  of 
a6th  January  1710-11  relative  to  recognizances  was  made,  which 
direfis  that  appellants  (hall  enter  into  recognizance  of  the  penalty 
eA  one  hundred  pounds  within  8  days  after  the  appeal  received^  to 
pay  fuch  cofls  as  fliould  be  awarded. 

On  the  17th  of  March  1710-H,  Catherine  Lyon  prefcntcd  a 
petition  to  the  Houfei  Anting  that  Lady  Kinnaird  had  been  ferved 
with  the  former  order,  and  refufed  to  obey  the  fame,  of  which 
the  petitioner  produced  affidavit. 

Jtwrnal,  It  $s  ordered  that  thefe  words  be  added  to  the  former  order ^  vix. 

vli^iu^  "  And  that  the  Lords  of  Council  and  Sejfton  in  North-Britain  A 
*'  order  the  40I.  co/is^  given  by  this  Houfe  to  Catherine  Lyon^  to  be 
^  levied  by  the  fame  rules  and  methods  as  cofls  given  by  them  are  ta 
«  be  levied." 


Cafe  6. 

uiTtlh     J*"^^*  Grecnfliields,  Clerk,  -         -  jfffeUanti 

'^'Tni     '^^^  ^^^^  Provoft  and  Magiftrates  of  the 

1709.  City  of  Edinburgh,  «•  •  RifpondenU. 

ill  March  1710-11. 

jfyptiH  —Aa  appeal  competeoty  tboafh  objcftion  made  that  ic  iqiplicated  tbc 

ienteoceof  •  preibytery. 
Ki'k  G^t/cniVMirr.  ~  Proceeding!  againft  an  eplfcopal  minii^,  before  die  Tolert* 

lion  Ad,  10  Ann.  c.  7.  wba  had  beco  imprifooed  for  cxarcifiaf  liU  fi«AioD« 

rcverred  on  appeal. 

THE  appellant^  by  birth  «  Scotfrnany  in  1709  opened  a  private 
chapel  in  Edinburgh,  where  he  exercifed  a  minifterial  fundioa 
to  fome  members  of  the  communion  of  the  Church  of  England* 
The  Preibytery  of  Edinburgh  fummoncd  him  to  appear  before 
them,  and  to  <<  give  an  accouDi  of  himfelfi  and  of  his  prefuming 
*<  without  authority  to  exerctfe  the  office  of  the  holy  miniftry 
^  publickly  on  the  Lord's  day.*'  He  appeared  accordinglyi  and 
produced  to  the  Preibytery  a  diploma  of  his  ordination  as  a  pref- 
hyttt  ficundam  ritus  et  formas  Ecclefee  Scoticana  from  the  Bifliop  of 
Ro£i  in  Scotiandi  but  dated  in  1694  after  abolition  of  cpifcopacy 
in  that  country :  and  he  ftated  that  his  orders  had  been  allowed 
in  Ireland,  wlicre  he  had  taken  the  oaths  to  goTcrnment,  and 
irrved  two  curacies  whh  a  fair  reputation,  of  which  he  produced 
a  certificate  from  the  Archbifhop  of  Armagh,  and  fome  of  hia 
clergy  :  but  he  declined  the  jurifdiAion  of  the  Preibytery.  They 
thereupon  prohibited  him  from  exercifing  the  office  of  a  minifter^ 
for  the  reafon  of  its  ^  being  within  their  bounds^  and  without 

"  thair 
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**  their  allowance,  and  inrrcxlucing  a  form  of  worffiip  contrary  to 
**  the  purity  and  aniformity  of  the  church  eftabliChed  by  law«^ 
And  they  recommended  it  to  the  magtftrates  of  Edinburgh  to  ten- 
ckr  this  prohibition  more  cflTeflual. 

The  refpondeotSy  in  confequf  nee  of  this  reeommendationi  an4 
of  a  petition  (as  they  (l;ite  In  their  cafr)  Jigned  by  many  hundred 
hands  of  the  mojfl  confiderable  in  the  neighbourhood^  cited  the  appellant 
to  appear  before  them ;  and  on  his  appcarinf^  they  required  him 
to  obey  the  a£l  of  the  Pre(bytery.  The  appellant,  however,  dill 
continued  in  the  exercife  of  the  miniflry  as  before,  and  the  magi* 
ftrates  by  their  fentence  on  the  15th  of  September  1709  ordered 
bim  to  be  committed  to  gaol,  *<  there  to  remain  until  he  (hould 
^*  gi?e  fecurity  to  deCft  from  the  exercife  of  the  miniftry  within 
"  their  bounds,  or  to  remove  himfelf  from  thence.** 

The  appellant  being  accordingly  committed  to  prifon,  he  pre- 
fented  a  bill  of  fufpeofion  to  the  Court  of  SefHon,  to  which  the 
refpondenta  put  in  anfwers,  infilling  ^  that  the  fufpender  having 
'^  received  ordination  from  the  Btlhop  of  Rofs  after  the  abolitioa 
'*  of  epifcopacy  in  Scotland,  and  the  faid  bifhops  being  exaudo- 
'<  rated,  the  fufpender  was  not  a  minifter  duly  qualified."  In 
lefpe^l  of  thefe  anfwers,  the  Court  on  the  8th  of  November  1709 
<<  refufed  the  bill.*'  The  appellant  having  prefented  a  fecond  bill 
of  fufpenfion,  to  which  the  refpondents  made  anfwers,  the  Court 
on  the  28th  December  1709  alfo  refufed  the  famob  And  the 
appellant  remained  in  prifon y^v^^  months. 

The  appeal  was  brought  from  <*  the  fentence  of  the  magiftrates  Entered 
"  of  Edinburgh  and  a  decree  of  the  Lords  of  Scffion,  the  firft  the  ''  ^^^^ 
«•  15th  of  September,  and  the  laft  the  18th  of  December  1709,"     '^o^** 

A  preliminary  qucftion  arofe,  whether  the  appeal  was 
regularly  and  properly  before  the  Houfc  or  not;  and  leave  was 
given  to  argue  this  queftion  in  the  firft  place. 

Argument  of  the  Refpondents  on  this  preliminary  Point* 

Ther^  is  no  plaqe  for  this  appeal  from  the  Prcibytery  of  Edin- 
burgh :  the  Frefbytery  is  only  a  fubordinate  eccleliaftical  judica- 
tory, from  which  appeals  lie  in  courfe  to  a  provincial  fynod,  or 
the  general  afiembly.  The  appellant  cannot  in  law  or  good  order 
appeal  to  the  Houfe  of  Lords,  who  are  only  judges  upon  appeals 
in  the  lafl  re/ort. 

If  this  appeal  (hould  be  held  to  He  from  the  fentence  of  the 
Preibytery,  the  appellant  has  not  fummoned  or  called  the  proper 
refpondents :  the  fentence  of  the  Preibytery  cannot  be  reviewed 
unlefs  they  themfelves  be  called  to  aofwer  for  it ;  and  the  re- 
fpondents are  not  the  proper  parties  to  make  anfwer  in  this 
cafe. 

Although  the  appellant  pretends  only  to  appeal  from  the  decree 
of  the  Court  of  Stffion,  and  the  fentence  of  the  refpondents,  it  is 
evident  that  he  direflly  libels  the  fentence  of  the  Preibytery  as 
groundlefs  and  illegil^  and  therefore  to  be  reviewed  \  which  is  in 

faa 
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faQ  an  appeal  from  iu  It  i8  manifcft,  that  the  fentence  of  the 
refpondents  was  purely  executive ;  and  they  were  no  further  con- 
cernedi  than  to  make  the  fentence  of  the  Prefbytery  efieAual,  aa 
they  were  obliged  to  do  by  law,  (particularly  by  the  a£k  of  Parlia- 
ment 1 693,  c«  22.  for  fettling  the  peace  and  quiet  of  the  Church, 
whereby  it  is  exprefsly  enaded,  **  that  all  magiftrates,  judges, 
*<  and  officers  of  juilice  give  all  due  ai&ftance  for  making  the 
*<  fentences  and  cenfnres  of  the  Church  and  judicatories  thereof 
**  to  be  obeyed,)^*  without  inquiring  into  the  reafon  of  that  fen* 
tence,  which  was  wholly  aJUrius/ori,  and  not  liable  to  their  cog« 
nizance*  The  rcfpondents  therefore  cannot  be  queftioned  for 
what  they  did  in  obedience  to  law,  unlefs  they  had  exceeded  their 
authority  in  the  execution ;  which  they  did  not,  nor  is  it  pre- 
tended  by  the  appellant  that  they  did. 

But  if  the  magiftrates  had  exceeded  in  the  execution,  the  ap* 
peliant  had  the  obvious  remedy,  which  in  h&  he  laid  hold  of, 
viz.  to  complain  to  the  Court  of  Seflion  by  bill  of  fufpenfion.  It 
is  certain  in  law,  that  no  appeal  can  be  made  from  the  execution 
of  any  fentence,  unlefs  the  appeal  be  fir  ft  brought  from  the  fen* 
tence  itfelf  ^  and  it  is  fuppofed  that  the  fame  dodrine  holds  in  the 
Church  of  England,  when  writs  are  iflued  of  courfe  for  executing 
eccleGaftical  fentencesi  as  the  writ  de  excommunicate  caficfidof  from 
vhich  though  it  be  a  civil  writ,  yet  being  in  execution  of  the  fen- 
tence of  an  ecclefiaftical  court,  there  lies  no  appeal,  unlefs  the 
fentence  itfelf  be  firft  reviewed  by  the  proper  judicatory. 

Before  the  late  Union  of  the  two  nations,  it  was  never  known 
that  any  appeal  from  the  eccleCaftical  judicatories  of  the  Church 
lay  propeiiy  or  regularly  to  the  Parliament  of  Scotland,  nor  can 
any  precedent  of  fuch  appeals  be  produced. 
Joorni^^  The  appellant's  argument  on  this  preliminary  point  does  not 
appear  i  but  counfel  being  heard  upon  this  preliminary  pointy 
Rc/o/ved,  that  the  petition  and  appeal  of  this  appellant  is  reguiarlj  and 
properly  before  the  Houfe» 

On  the  Sferiis.     Heads  ^  the  Appellant* s  Argument. 

Though  Prefbytery  be  the  legal  eftablifhed  church  government 
in  Scotland,  yet  there  is  no  law  of  conformity  in  that  country 
which  obliges  the  laity  to  be  of  their  communion,  nor  any  law 
which  prohibits  the  minifters  of  the  communion  of  the  Church  of 
England  from  exercifing  their  funAion,  or  the  laity  from  joining 
in  worfiiip  with  them  in  a  private  manner,  or  which  gives  the 
magiftracy  any  jurifdi£^ion  to  iniliA  penalties  on  fuch  miniftera 
or  laity.  The  a£ts  of  Parliament  on  which  the  fentences  againft 
the  appellant  are  pretended  to  be  founded,  and  particularly  the 
$695.  c.  as.  a£l  1695,  c.  22.  againft  intruGon  into  churches,  were  never  in- 
tended againft  perfons  in  (imilar  circumftances  with  the  appellant. 
The  appellant  never  intrude^  into  any  church  or  benefice,  or  de- 
prived any  perfon  of  his  tijjht,  but  excrcifcd  his  funQion  only  in 

6  a  private 
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a  ptitate  hbufe  to  thofe  of  the  fame  communion  with  bimfelf* 
Nor  is  imprifonmeot  warranted  by  any  of  the  faid  ads. 

The  Court  of  Seffion  ought  only  to  have  affirmed  or  reveifed  the 
fcnteoce  of  the  magiftrates  for  the  reafon  upon  which  it  was 
founded,  namclyj  that  contained  in  the  z€t  of  the  Prelbytery } 
and  they  ought  not  to  have  proceeded  to  judgment  upon  any  new 
reafon. 

And  even  if  the  Court  might  have  founded  their  judgment 
upon  a  new  reafon,  yet  their  decreet  as  to  fnch  new  reafon,  is 
contrary  to  the  principles  and  pra£licc  not  only  of  the  Chriftian 
Church  in  general,  but  alfo  of  the  prefent  Church  of  Scotland^ 
which  admits  Prelbyters  ordained  by  ezau£iorated  Prefbyters,  and 
alfo  Preibyters  ordained  by  Bifiiops  in  fimilar  circumftaoces  with 
the  appellant,  whofe  ordinations  have  been  allowed,  and  them- 
fidves  admitted  to  the  cure  of  fouls,  as  rightly  ordained* 

HeaJj  of  the  Refpondent^  Argument. 

.The  refpondents  rely  for  a  full  j unification  of  the  proceedings 
both  of  the  Prefbytery  and  themfelves  againft  the  appellant,  hj 
the  following  ads  of  Parliament,  which  are  all  unalterably  con- 
firmed by  the  Union ;  viz. 

1.  The  ad  W.  &  M.  1689,  c.  3.  intituled,   «  Ad  abolifhing  W.and  m. 
«  Prelacy."  ^^^'  *•  3- 

a.  The  a6l  1690,  c.  5.  intituled,  <<  K6t  ratifying  the  Confef-  1690.  €.5. 
*'  fion  of  Faith,  and  fetJing  Prcfbyterian  Church  Government.** 

3.  AnzQt  1693,  c.  6.  intituled  <*  A^  for  taking  the  oath  of  '^93*  «-^* 
^  allegiance  and  aflurance." 

4.  An  ad  1693,  c.  22.  intituled,  *<  A£k  for  fettling  the  peace  1693.  c  2% 
and  quiet  of  the  church.*« 

And  alfo  by  .a  proclamation  of  the  2i(tof  March  1706,  inti- 
toled»  <*  An  iSt  and  proclamation  anent  intruders  into  churches,*' 
by  which  (inter  aUa)  "  the  queen  and  the  lords  of  her  Majefty'a 
*«  privy  council,  prohibit  and  dtfcharge  all  perfons^  who  have  no 
*'  authority  from  within  the  church  of  Scotland,  but  pretend  to  a 
*<  warrant  or  licence  from  the  late  exauctorat  bifliops,  fince  they 
*<  were  exauctorat,  to  exercifc  any  part  of  the  minifterial  fun&ion, 
<^  within  this  church,  or  any  kirk  or  paroch  thereof,  upon  pain 
*<  of  being  feized  and  fecured  by  the  magiftrates  of  the  bounds, 
**  in  order  to  their  trial,  purfuant  to  the  ^Qt  of  parliament  of 
*<  1693,  and  the  magiftrates  are  required  to  feize  and  fecure  fuch 
'■  perfons,  and  punilh  them  according  to  law." 

And  after  hearing  counfei  on  the  merits,  //  ie. ordered  and  ad-  Ju^ifrment^ 
Judged,  that  the  fenteuce  of  the  magiflrates  of  Edinburgh^  and  the  J^^*^ 
decree  of  the  Lords  of  Se/Jion  in  North  Britain,  made  againft  the  faid 
James  Greenfbields,  be  reverfed* 

For  Appellant,      Tho,  Lutwyche,  Hum*  Henchman. 
For  Refpondents,  Peter  King. 

Soon 


Soon  after  (he  dectfion  in  this  appeal,  an  aQ  e(  plfKaHiMftl  wat 

pafled,  lo  Aoa.  c.  7.  intiiulcd|  <<  An  a£l  to  prevent  the  diftiifbing 

**  thofe  of  the  cpifcopal  communion  in  Scotland/* 

Preface  to         It  It  ftated  by  Defoei  that  the  preaching  of  Mr.  GfceofliiekU 

cbe  Hiflory    excttcd  much  difturbanco  in  Scotland,  and  alarm  for  the  fafety  of 

UnWn,p.i9   ^«  eftabltihcd  ckuroh.     Addrtfles  were  preffnted  to  the  geaeral 

m  U%!  '       aflembly  from  Edinburgh  and  from  Haddington  }  and  Cmilaf  ad« 

dfefle«  vere  preparing  almoft  all  over  the  kingdom,  wbeo  the  pio» 

ceediaga  were  conainonccd  againft  Mr.  Greeiiihickia* 


Cafe  7.     James  Durham  of  Largo  Efq*  •         -    4pp^lhnti 

Robert  Lundioe  Efq.  of  Lundine,  Alexander 
Watfpn  of  Aithernie,  Andrew  Lundine  of 
Straitherlie,  and  John  Lundine  of  Baldaiter,  Refpandents. 

10th  March  I7IO-II. 

jfypioJ.'^Kn  appeal  competent,  from  a  decreet  in  xCq?,  tjid  inferlocu^or  m 
s:o8,  chcugli  obje6lion  made  that  •  decreet  in  1707,  confirmiog  that  la 
i69S»  was  not  appealed  fiom- 

T«(ff<^*>!-»HrorogationB  af  Kicks  of  trindi,  wbett  an  aii|«eai«tioa  of  ftipead 
waa  fmall,  reduced  from  fi^  19  yean  to  one  19  yeart. 

^npHE  appellant  was  patron  of  the  parifli  of  Larga  In  169^9 
.  ^  the  then  miniftcr  of  Largo,  during  the  appellant's  minoritf^ 
•btaioed  decreet  of  the  comfmj/iofiirsfir  plantation  of  Kirts  and  vatua^ 
tionefTeinds^  for  an  augmentation  to  hi^  (lipend  of  about  14/.  per 
abnum,  which  was  allocated  upon  the  teindsof  feveral  heritara  of 
the  pariib  : — And  in  confideration  of  this  augmentation!  the  com* 
miffioners  gsanted  to  the  refpondents,  who  were  rackfmen  of 
teinds  in  the  pafifl),  prorogations  of  their  tacks  for  fix  if  years, 
to  eommeace  after  expiration  0/  their  current  tacks^  which  had 
then  eight  years  to  run.  This  decreet  mentioned  the  ihans  of  the 
whole  ftipend  to  be  paid  by  the  proprietors  of  lands  in  the  parifli^ 
part  being  to  be  paid  out  of  the  teinds  of  lands  bclongiiq;  to  the 
appellant* 

la  1 707  the  appellant  obtained  a  decreet  of  the  Locds  of  Scf- 
Son  againft  the  refpondents,  by  which  their  old  tacka  were  de* 
clared  to  have  expired  in  1706,  yet  the  decreet  of  the  commiC* 
fifmerain  1698,  for  prolonging  their  refpe&ive  terms,  was  thereby 
aonfirmed. 

In  1708  the  appellant  brought  an  adion  before  the  Lords  of 
Sei&on,  as  commiffioners  for  plantation  of  Kirks  and  vafaiation  of 
teinds,  for  reduAion  of  the  faid  decreet  of  1698,  on  the  grounda 
that  it  had  been  obtained  during  his  minority,  that  no  part  of  the 
ftipend  ought  to  have  been  allocated  upon  his  teinds>  and  that  the 
prorogations  granted  to  the  tackfmen  were  altogether  difpropor* 
tionate  to  the  augmented  ftipend  charged  upon  their  teinds* 

The 
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Hie  Lords  Commiffioners^  on  the  23d  of  Jane  1708,  **  found 
^  and  declared,  that  the  appellant  was  not  prejudiced  by  his  not 
^*  daimine  that  his  own  lands  ought  to  have  been  exempted  from 
*<  paying  his  proportion  of  the  minifter's  ftipend ;  and  therefore 
**  refofcd  to  relieve  the  appf  ilant  from  the  faid  decree  of  the 
^<  Commi(ltn;ners  for  planting  of  Kirks  in  1698,  and'difmifled  his 
**  a£lion."— The  appellant  reclaimed,  and  the  commifiioners,  on 
a  rebeiiring  of  the  caufe  in  July  1708,  adhered  to  their  forti>er 
interlocutor.  ^ 

The  appeal  was  brought  from  '<  a  decree  or  fentence  of  the  Bntend 
•*  Lords  of  Council  and  Seflion,  pronounced  the  23d  day  of  June  *  J*»"*nr 
**  1708,  and  a  rehearing  thereof  in  July  following,  whereby  they 
<*  have  affirmed  the  prolongations,  granted  by  the  Commiffioners 
*'  for  plantation  of  Churches,  to  the  refpondents>  of  their  refpec« 
'^  tive  tithes  within  the|>ari[h  of  Largo. '* 

Heads  of  the  Appeilanfs  Argument, 

By  an  a£l  of  the  Scots  parliament,  1693,  ^*  ^S*  ^^'^  exprefsly  1^93' ^'^S* 
provided,  that  the  teinds  of  the  lands  belonging  in  property  to 
the  patron  fiiould  be  freed  from  paying  any  part  of  the  mainte* 
oance  of  the  minider,  but  that  the  fame  fliould  be  laid  propor- 
tionally upon  the  teinds  of  the  refpef^ive  proprietors  of  the  parifh* 
From  this,  it  appears,  that  the  decreet  of  1698,  appealed  from, 
whereby  the  appellant's  own  lands  were  burthened  with  a  con« 
fiderable  part  of  the  minlfter^s  maintenance,  is  exprefsly  contrary 
to  the  faid  z&  of  parliament ;  and  he  ought  to  have  been  relieved 
ag^infl  khis  decreet,  which  was  pronougced  during  his  minority. 

Though  by  the  a6l  1690,  c.  23.  the  patron's  right  to  the  teinds  1690,  c.  %%. 
is  burthened  with  the  tacks  then  fubfiHing,  or  prolongations  there- 
of to  be  made,  yet  that  only  hinders  the  patron  from  making  any 
greater  demand  upon  tackfmen,  while  their  tacks  are  current^ 
than  the  tack  duties  therein  contained  \  and  does  not  preclude, 
but  that  after  expiration  of  thefe  tacks,  the  patron  (hall  be  en- 
titled to  have  his  own  lands  exempted,  and  to  have  the  fhare  of 
the  ftipend  formerly  paid  by  him  laid  proportionally  on  the  re- 
fpefiive  proprietors  of  lands  in  the  pariQi,  who  in  recompence 
luve  prolongations  made  of  their  tacks. 

The  faid  act  1690,  c.  23.  exprefsly  imports  that  all  prolonga- 
tions to  be  granted  of  tacks  of  teinds  (hall  be  effeirwg  to  the 
augmentation  granted.  But  in  the  prefent  cafe  no  fuch  propor- 
tion  has  been  obferved;  for  the  augmentation  is  only  about  14/. 
ferannum^  and  the  teinds  of  the  pari{h,  excIuHve  of  thofe  of  the 
appellant's  own  lands,  over  anJ  above  paying  the  whole  ilipend 
to  the  minifter,  are  worth  about  ico/.  per  annum.  1 

Heads  of  the  Argument  of  the  Refpondent  Robert  Lundhie[n). 

This  appeal  is  not  regularly  brought ;  for  the  decree  which  the 
appellant  obtained  in  1707,  declaring  the  old  leafes  to  be  expired, 
but  ratifying  the  decree  of  1698^  is  not  appealed  from  by  him. 

(«]  Ko  other  refpojident*!  cafe  hat  been  found* 

C  '    And 
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And  therefore  though  the  decree  of  1708  (hould  be  rererfcdy  tliat 
of  1707  mud  ftill  fubfift. 

Jn  14^339  Patrick  Black,  then  patron  of  the  parifli  of  LargOy 
(to  whom  the  appellant  is  fingular  fucceffor  in  this  patronage  aod 
cftate  of  Larga,)  hitving  right  to  the  whole  teinds  of  the  pariOi  hj 
a  tack  from  the  then  parfon,  did,  for  an  onerous  confideration, 
fell  and  difpone  to  the  rcfpondent'd  anceRor,  not  only  all  his  then 
intered  in  the  teinds  of  the  eftate  of  Lundine,  by  virtue  of  the 
tack  granted  to  him  or  other  wife,  but  alfo  all  fuch  future  right 
and  title  to  the  f.iid  teinds  as  he  the  faid  Patrick  Black,  his  heirs 
or  fucceiTorS)  fliould  or  might  claim  or  acquire,  fo  far  as  con- 
cerned the  lands  and  barony  of  Lundine*  Aod  he  thereby  obliged 
himfelf,  his  heirs  and  fucceflbrs,  patrons  of  the  faid  church  and 
parifti  of  Largo,  to  do  all  further  a£ls  for  eftablifhing  heritably, 
or  otherwife,  the  right  of  the  teinds  of  the  lands  andl>arony  of 
Lundine,  in  property  to  the  rtfpondent's  anceftor,  his  heirs  and 
fucceflbrs,  he  and  they  indemnifying  the  faid  Patrick  Black,  his 
heirs  and  fucceflbrs,  from  the  miniHer's  (tipends  laid  or  to  be  laid 
on  the  lands  of  Lundine :  and  Patrick  Black  then  agreed  to  take 
a  proportional  (hare  with  the  refpondtnt,  and  other  heritors,  of 
the  minifter's  (Irpend  upon  his  own  lands. — When  the  appellant's 
anceftor,  therefore,  purchafed  the  faid  eftate  and  patronage  of 
Largo,  he  took  it  with  fuch  (h  jre  of  the  minifter's  ftipend  charged 
thereon,  and  bad  an  allowance  for  the  fame  in  his  purchafe* 
The  right  of  the  rcfpondeni's  anceftor  to  the  teinds  of  his  own 
eftate,  is  by  the  fame  a£is  of  parliament  whereon  the  appellant 
founds  his  right  exprefsly  excepted  and  referved  to  htm  by  thcfe 
words,  "  fiot  heritably  dljponed** — ^Thus  the  fame  accidental  in- 
tereft,  which  was  by  that  adl  given  to  patrons,  did  as  to  the  teinds 
of  his  own  eftate  accrue  to  the  refpondent ;  and  tn  this  refpcft 
the  appellant's  cafe  is  quite  different  from  that  of  other  patrons 
and  heritors. 

By  the  decreet  of  1698,  the  appellant's  eftate  is  not  charged 
with  any  part  of  the  augmented  ftiptnd,  it  only  charges  him  with 
part  of  the  old  ftipend,  which  Patrick  Black,  bis  predeceflbr,  took 
upon  himfelf,  and  which  was  dedudled  in  the  purchafe  by  the 
appellant's  anceftor* 

I  he  fame  a6\  of  p:«tli8ment  which  gave  to  patrons  the  right  to 

teinds  <*  net  bfrUabfy  difpomdy*  did  it  with  the  burthen  of  aug- 

mentations  to  the  ftipends  of  minifters,  and  of  tacks  and  pro* 

longations  thereof  to  heritors :  and  the  prolongation  to  the  re*^ 

fporident  granted  in  the  decreet  of  1698,  is  warranted  by  all  the  ads 

appointing  Commiffioners  for  plantation  of  Kirks«  &c.,  who  are 

thereby  empowered  to  grant  fuch  prolongations,  without  any  re* 

ftridiion  as  to  the  length  of  the  then  current  tacks»  or  for  what 

terms  they  ifaould  be  prolonged. 

ftadgmeiit,  After  hearing  counfel.  It  is  ordered  and  adjudged^  that  the  decree 

20  March      erfentence  complained  of  in  the  faid  appeal  snade  in  the  year  1^9^  v 

i9iu.li.      ^^^  CcmmiJJioners  for  the  plantation  of  Churches  for  prolongation  of^l'^ 

leafes  therein  mentioned  for  fix  1 9  years y  and  the  dtcree  or  fentenct 

made  in  the  year  1708^  by  the  Lords  of  Council  and  Sejfton  if  ^f^^ 

Brito*^ 
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Uritain  in  affirtnanet  of  the  former  decree  or  fentence  as  to  the  fro^ 
iongdiicn  of  the  faid  ieafes  be  reverfed^  fifo''  ^^  the  fitne  relates  ti  the 
prokngaiton  of  the  faid  Ieafes^  except  only  as  to  the  firjl  mneteen  years 
^  the  fix  19  years. 

For  Appellant,  %.  F tingle. 

For  Rcipondents,      ojm.  Dodd* 


Care  ff 

Kr  Andrew  Kennedy,  Baronet,       -        -      Appellant;    Fountim-* 
Sir  Alexander  Cuming,  Baronet,    -        -      Re/pondent,  ^^f^*^ 

19  Marchy 
loth  April  171 1.  >9Noir. 

Pattu  i2^w«r.-<«*The  office  of  con'ervator^  beld  by  a  grant  under  the  gicat  feal  16  Jan. 

to  a  father  and  hia  foa  jointly,  being  up  m  complaint  of  the  fathcr*s  roal-  24  Feb. 

veiiauoos  granted  to  a  third  peifon,  without  preWous  fentence  j    ihii  new  o  Dec.  170s. 

grant  waa  void,  -  ij  Feb.  1709, 

Certain  malveriationB  alleged  agalaft  the  confi»Tator  not  relevant  to  infer  Fotbes, 

deprivation.  Sjan.  lyod. 

Proof — The  malverfattons  of  a  confervator  being  fottod  proved  fit  finguUres  1%  Marcl^ 

t^ttf  the  tudgoaeni  ia  reverfed.  lo  "^o^. 

ylS  of  ind^maity  -^Mjlverfation  therrby  remitted.  1707.     16 

Expemcet  of  the  courc  below  given  to  an  appelUnt.  Jgj^  I7oS« 
Proceedings  on  the  mode  of  afcertaining  the  amount  of  thefe  ezpences. 

'T^HE  oSce  of  ConferYator  of  tbe  Scott  PrWileges  in  the  Ke^ 
-^  tbcrtands  is  wry  antient  (  it  was  hf  Id  by  grant  undtr  the 
great  feal  of  Scotland :  to  it  feveral  po Mirers  and  facilities  were 
comaiitted  in  relation  to  trade,  treaties  with  foreign  ftates/and 
other  matters  that  concerned  the  government  and  public  peace. 

By  many  ancient  treaties,  and  by  a  contra<S^  made  between  the 
royal  burghs  of  Scotland,  with  the  approbation  of  his  Majefty 
King  William,  on  the  one  part,  ahd  the  dates  of  Zealand  and 
town  of  Campvere  on  the  other  part,  in  1699,  and  by  an  ad  of 
the  parliament  of  Scotland,  Campvere  was  appointed  the  port 
where  all  ftaple  goods,  fuch  ps  linens,  woollens,  bides,  butter^ 
oil,  tallow,  pork,  beef,  falmon,  lead  ore,  &c*  of  the  manufa£lure^ 
growth,  and  produce  of  Scotland  were  to  be  landed.  By  thit 
Gontra&  the  Scots  had  many  privileges  and  advantages. 

For  the  better  maintaining  thefe  privileges,  and  that  the  con« 
fervator  might  have  more  ready  accefs  to  the  ftates  and  tbeif  ^ 
fenates  abroad,  he  was  vefted  with  the  charafter  of  a  public  mi« 
nifter,  as  refident  for  the  whole  provinces ;  and  had  jurifdi£lion 
over  Scotsmen  both  civil  and  criminal.     By  feveral  a£ts  of  parlia-  1503,  c.  Sf. 
ment  he  was  obliged  to  keep  courts,  and  adminifter  juttice  accord-  '579*^  9^* 
ing  to  the  laws  of  Scotland,  and  thofe  who  fued  before  any  other 
judicature  were  puniQiable :  where  differences  arofe  between  the 
Scots  and  Dutch,  the  confervator  was  to  appoint  arbitrators  ;  and  ^^ 

if  they  made  no  determinatiooi  he  was  to  fit  and  judge  with  Dutch 
ma^iftiatea. 

^ 

Ca  Their 
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ft 

Their  Majefl:ic9  King  William  and  Queen  Mary,  in  i69^f 
granted  a  commiflion  under  the  great  feal  of  Scotland  to  the  ap- 
pellant to  be  confrrvator  of  the  Scota  privileges  in  the  NethcrlandSy 
and  their  Majeftirs'  refidcnt  for  the  affairs  of  Scotland  within  the 
feventeen  United  Provinces  for  and  during  his  life.  In  i6g7t  a 
new  grant  was  obtained  of  the  faid  office  froon  King  William, 
alfo  under  the  great  feal  of  Scotland,  to  the  appellant,  Sir  Andrew, 
and  his  fon  John  Vere  Kennedy  jointly  during  Sir  Andrew's  life, 
and  after  his  death  to  John  Vere  Kennedy  for  and  during  his 
Majefty's  pleafurr. 

The  office  of  confervator  was  adminiftered  for  fome  lime  under 
thefe  grants,  by  the  appellant  {a)  :  complaints,  foon  after,  began 
to  be  made  by  the  ftatcs  of  Zealand  and  the  magiftrates  of  Camp* 
vere  to  King  William,  and  to  the  royal  burghs,  and  afterwards 
to  Queen  Anne,  of  a  non-obfervance  of  tl)e  ftaple  contrail.  The 
parties  in  this  appeal  are  not  agreed  with  regard  to  the  grounds  of 
foch  complaints ;  the  refpondcnt  dates,  that  they  were  occafioned 
by  the  appellant  and  his  fon  having  neglefied  and  abufed  their 
truils  ;  whereas  the  appellant  mentions,  that  the  original  memo* 
rials  from  the  dates  of  Zealand  and  the  magiftrates  of  Campvere 
did  not  criminate  or  charge  him  ;  but  that  afterwards,  at  the  in« 
ftigation  of  one  Ifaac  Denheidt,  burgo^mafter  of  Campvere,  his 
perfonal  enemy,  letters  were  written  to  the  convention  of  royal 
burghs,  complaining  of  his  adminiftration. 

In  1702,  the  convention  of  royal  burghs  gave  commiffion  to 
two  perfons  to  go  to  Campvere,  and  to  inveftigate  thefe  com-' 
plaints.  The  parties,  likewife,  are  not  agreed  with  regard  to  the 
proceedings  of  thefe  commiiEoners.  The  appellant  ftates,  that 
after  their  arrival  Denheidt  gave  in  feveral  complaints  againft 
him,  which  being  laid  before  the  royal  burghs,  they  were  all  after 
a  ftrid  examination  found  groundlefs  i  and  the  royal  burghs  never  I 

did  pafs  any  fentence  or  cenfore  upon  the  appellant :  tlie  refpon* 
dent,  on  the  contrary,  mentions,  that  the  commiffioners  having 
made  their  report  to  their  principals,  it  appeared  that  the  appellant 
and  his  fon  had  been  guilty  of  very  great  mifdemeanors  ;  that  this 
^  report  being  ratified  by  a  new  committee  of  the  burghs,  an  ab- 

ttrzCt  thereof  was  made,  and  the  report  laid  before  her  then 
Majefty. 

On  the  7th  of  April  1705,  her  Majefty  executed  a  warrant  for 
a  new  grant  of  the  faid  office  to  be  made  in  favour  oi  the  refpon- 
dcnt Sir  Alexander  Cuming,  proceeding  upon  a  recital,  that  after 
trial  and  cognition  of  Sir  Andrew  Kennedy^!  and  biifirCs  malverfations 
in  ihiir  faid  office  J  they  had  forfeited  the  fame  i  and  her  Majefty 
thereby  ordained  her  advocate  and  folicitors  to  profecute  all  a£iions 
neceftary  for  annulling  the  former  grant,  and  for  making  that  in 
favour  of  the  refpondent  effi:£lual.  A  commiffion  in  confequence 
thereof  pafled  the  .feal,  and  the  refpondent  entered  upon  his 


(• 


(tf)  It  Hoet  nor  wich  certainty  appear  whether  the  appelUnt'i  fon  to  k  any  part  of  the 
admiflilliaiion :  the  rcfpnndem  dates  chat  the  appellant  and  his  fon  did  not  take  the  osths 
opo-i  their  joint  grant  o{  ihe  office,  and  though  the  fon  is  charged  generally  in  fome  parti 
•f  the  refpcadeDCa  cafe  with  mirdemeaaori,  aa  puticular  iaftancei  tre  ftacedt 

office. 
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e{&ce«  and  was  received  as  her  Majefly's  minifter  bj  the  Stateji 
General  of  the  town  of  Campvere. 

The  appellant  thereupon  commenced  an  a£iion  of  redu£lioa 
and  declarator  before  the  Court  of  Seflion  againll  the  refpondcnty 
for  redudion  of  the  commifiion  granted  to  the  latter,  and  to  have 
his  own  right  under  the  former  commiffion  declared.  In  this 
adion  he  in£iled  that  the  grant  to  the  refpondent  proceeded  upon 
snifreprefentation  of  matters  of  h(k ;  that  the  Queen's  warrant 
was  razed  in  efTcntiaJ  places,  and  that  it  was  contrary  to  the  claim 
of  right,  ratified  by  a^  of  parliament  17039  c^  3*»  which  declares 
all  forfeitures  before  fentence  to  bie  againft  la^.  The  Court 
found  "  that  Sir  Alexander  Cuming  could  not  warrantably  obtain 
**  poflefEon  of  the  faid  office  by  virfUe  of  his  commiffion  until 
<<  Sir  Andrew  Kennedy's  a&ion  of  redu£tion  and  declarator  were 
^<  determined,  or  that  Sir  Alexander  had  obtained  a  decreet  de* 
<*  daring  hisright  thereto." 

A  counter-aAion  was  afterwards  brought  in  name  of  the  rcr 
fpondent  and  the  officers  of  ftate  for  affirming  the  grant  of  the 
office  to  him ;  and  to  have  it  declared,  that  the  appellant  by  mal- 
▼erfations  in  his  office  had  incurred  a  forfeiture  of  the  fame^ 
Various  articles  of  mifdemeanor  were  infilled  upon  by  the 
refpondent ;  but,  as  thefe  form  no  part  of  the  queftion  at  iffae  by  ' 

the  prefent  appeal,  they  are  not  here  detailed.  A  proof  was  taken 
both  in  Scotland  an<in  the  Netherlands,  and  many  witneiTcs  wer^ 
examined ;  parties  were  afterwards  heard  upon  the  proof,  and  a 
new  matter  of  difpute  arofe  in  the  caufe,  namely,  an  ac^  pf  indem- 
nity, made  in  1703,  and  ratified  by  parliament!  bearing  to  be  a 
full  amnefty  of  all  tranfgreffions  in  public  offices,  and  a  bar  to  all 
profecutions  for  fuch  tranfgreffions  preceding  that  date.  Parties 
are  not  agreed  with  regard  to  the  manner  in  which  this  matter  of 
the  indemnity  arofe  in  the  caufe.  The  appellant  dates,  that  it 
was  taken  notice  of  by  the  Court,  without  having  been  pleaded 
by  him  :  Whereas  the  refpondent  mentions  that  it  tuas/o  pleaded 
by  the  appellant,  as  appeared  from  feveral  places  of  the  decrecy 
though  he  would  now  untruly  fugged  the  contrary* 

Parties  were  heard  by  order  of  the  Court  on  this  point  of  the 
indemnity  ;  and  the  refpondent  contended,  that  the  z&  did  not 
extend  to  pardon  offences  in  miniders  abroad  committed  againft 
foreign  dates,  who  in  this  cafe  were  profecutors,  and  ought  not 
to  be  debarred  of  their  right,  by  the  law  of  nations,  of  being  freed 
from  a  minider,  whom  they  had  complained  of  in  their  letters 
and  memortaU  ^%  negligent^  faBiouSy  feditious^  turhuUnt^  and  vtxa-*^ 
fious.  And  though  the  faid  a£l  might  excufe  the  appellant  from 
being  puniffied,  it  could  not  be  extended  to  redore  him  to  an  office 
which  he  had  forfeited,  nor  repone  him  to  that  reputation  which 
was  neceffary  for  the  public  fervice  abroad.  *'*  Indulgentia,  p^tres 
^  confcripti,  quos  liberat,  notat^  nee  infamiam  criminis  toUit, 
f^  fed  pcieirae  grariain  facit.  L.  9.  Cod.T.  43^  de  generali  abolltipne/'  ^ 

The  Court  fud^sed  the  defence  founded  on  the  indemnity  as  to 
al)  .malverfAtions  of  omiffion  or  commiffion  cominitted  by  the 

C  3  appellant 
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Upp^llant  preceding  the  date  thereof.     And  fo  far  the  jadgmenC 
of  the  Court  is  not  appealed  from. 

The  caufe  being  thus  narrowed,  the  refpond(>nt  inGfted  that 
the  appellant  had  been  guilty  of  mifdemeanors  fincc  the  date  of 
the  indemnity ;  and  the  caufe  being  heard,  the  Court  on  the  grh 
of  December  1707  pronounced  the  following  interlocutor: 
•*  Having  confidered  the  ftate  of  the  proccfs,  and  having  adviftd 
•*  the  debate,  with  the  depofitions  of  the  witnrffes,  and  writs 
*•  produced,  find  it  proved  that  the  apprllant  did,  Gnre  the  ad  of 
•*  indemnity,  receive  confervaior  dues  for  ftaple  goods  belonging 
**  to  Dutch  and  Irifhmen  coming  directly  from  Ireland  to  the 
*^  ftaple  port  of  Campvere,  and  that  he  was  in  the  knowledge 
♦•  thereof,  which  they  find  to  be  a  malverfation  in  his  office  of 
•*  confervator  relevant  to  infer  deprivation  -,  and  therefore  reduce 
«•  the  gift  in  the  appellant's  favour,  and  decern  and  declare  the 
«*  refpondcnt's  right  to  the  faid  office  by  virtue  of  his  crmmif- 
«•  fion."  The  appellant  rtclaimed,  and  the  caufe  being  re*heard^ 
the  Court  adhered  to  tht- ir  former  interiocutor. 
Xnferfd  The  appeal  was  brought  from  ^*  a  decree  made  by  the  Lords 

•o  Febwuy  tt  ^f  (jouncil  and  Scffion  the  oth  December  1707." 

Heads  of  the  Appellants  Argument* 

The  refpondent's  commiflion  is  contrary  to  law,  and  granted 
upon  a  mifreprefentation  made  to  her  Majefty,  and  on  that  ac* 
count  the  refpondent  had  no  title  to  fue  the  appellant  for  any  mif- 
demeanors, though  he  had  been  really  guilty  thereof,  as  in  fa£i: 
be  was  not.  And  further  the  warrant  for  ihe  refpondent's  com- 
miflion, after  it  had  pafled  her  Majefly's  royal  hand,  uas  razed 
in  two  very  material  places;  the  firfl,  where  her  Majefty  doe« 
a£lually  rccal  the  commifTion  granted  to  the  refpondent,  and  his 
fon,  three  lines  are  rnzcd  out  j  the  other,  where  her  Majc fly  or- 
ders the  great  feal  to  be  appended,  the  wofd  thereunto  is  razed  out, 
and  the  words  and  pafs  per  faltum  are  put  in. — By  this  lad  altera- 
tion the  refpondent  prevented  the  commiflion  from  being  laid  be- 
fore the  Privy  Council,  as  was  ufual,  having  no  reafon  to  believe 
the  Privy  Council  would  agree  to  the  pafling  a  commiflTion  againft 
]aw;  efpecia^Iy  fincc  the  warrant  had  been  razed  after  her  Ma« 
jefty  had  figned  it. 

The  fa£ts  alleged  to  have  been  committed  by  the  appellant 
were  according  to  ufual  and  former  pra£lice  in  the  office,  and  not 
fuSicient  to  infer  a  forfeiture ;  and  even  thefe  fa£ls  were  not 
proved  againfl  him  by  two  unexceptionable  witncfTes.  For  by 
the  law  of  Scotland  no  proof  is  fuftained,  unlefs  upon  the^  oath 
or  teflimony  of  t^vo  lawful  witnefTes  to  one  and  the  fame  fafi  1 
but  the  two  witnefles,  Hamilton  and  Douglas,  upon  whofe  evi- 
dence only  this  decree  is  founded,  depone  to  things  entirely  dif- 
ferent. And  even  this  evidence  does  not  amount  to  a  proof  of 
the  mifdemeanor  laid  to  the  appeUant*s  charge,  viz.  That  be  was 
in  the  knowledge  thereof. 

Heads 
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Heads  rf  the  Rifp^nienfs  Argument. 

The  claufe  delete  in  the  warrant  was  thought  fuperJ9aotts,  and 
'  Tcored  oat  by  the  chancellor  in  favour  of  the  appellant,  that  he 

might  not  be  precluded  from  juflifying  himfelf  if  he  wns  inno- 
cent. There  was  no  objedion  upon  this  pretende J  nullity,  until 
after  the  decree  was  pronounced,  and  it  could  not  then  be  re- 
ceived :  nor  would  it  have  avai!(rd  the  appellant  at  any  time,  he 
>  being  profecnted  at  the  queen's  fuit.— As  the  refpondent's  prant 

tinder  the  great  feal  w.)s  fuflicient ;  fo  he  has  a  new  commiiCon^ 
ratifying  and  confirming  the  farmer  in  every  article,  and  confer- 
ring the  ofHce  de  now. — And  as  to  the  pretended  addition  of  the 
'"Words per faltum  in  the  warrant,  the  fame  is  falfe,  as  may  appear 
by  the  warrant  itfclf,  and  fecrctary'sdodcet* 

The  malverfatiops,  fubfequent  to  the  indemnity,  on  which  the 
Court  pronounced  judgment,  were.  That  contrary  to  the  3d  and 
13th  articles  of  the  Staple  Contract,  made  in  the  appellant's  own 
time,  and  an  exprefs  order  of  the  burghs  anno  1699,  and  his  own 
Ggned  inftruflion^,  he  had  betrayed  his  truft,  by  allowing  the  im- 
portation of  Irifli  goods  belonging  to  Dutchmen,  &c.,  and  per- 
mitting the  fame  (for  a  gratification  to  himfelf )  to  be  entered  at 
the  ftaple  port  as  Scots  goods*  and  thereby  to  enjoy  the  immunity 
of  cuddms,  &c.  to  the  great  lofs  of  the  trade,  manufaAures,  and 
tiative  produce  of  his  nation.  And  thofe  were  proved  by  ten  con- 
current wituefTes  -a).  There  have  been  grants  of  the  fame  and 
other  ofEces  upon  mifdemeanors  of  perfons  having  them  for  Itfe^ 
;without  any  previous  fentence,  or  fo  much  as  an  tnquifition  of 
fuch  mifdemeanors  or  proofs  thereof  from  record  as  there  were 
In  this  cafe.  And  the  appellant  being  a  foreign  minifter,  and  as 
fuch  having  injured  foreign  (lates,  there  was  no  need  of  a  formal 
fenttnce,  before  iffuing  ouc  the  grant,  the  proofs  of  his  mifde- 
meanors upon  record  being  fuflicient.  'And  the  profecutors  were 
not  bound  to  wait  rtllef  from  the  decree  of  ordinary  judicatures^ 
but  had  immediate  recourfe  to  the  fountain  of  juftice,  her  Ma- 
jefty  being  in  fome  meafure  anfwerable  for  his  behaviour,  and  fo 
of  herfelf  capable  to  grant  redrcfs,  which  was  ncccflary  for  pre- 
ferving  the  public  peace,  and  preventing  reprifals,  embargoes^ 
and  arreds,  ^c  which  are  the  common  remedies  wher/e  juflice 
is  denied  or  delayed  to  fovereign  itates. 

After  hearing  counfel,  it  is -ordered  and  adjudged^  that  the  decree  of  Judgnent, 
the  Lords  of  Council  and  SeJJlon  in  Scotland^  complained  of  in  the  appeal  of  '9  Apiil 
Sir  Andrew  Kennedy  y  be  reverfed :  and  it  is  declared  and  adjudgedy  that   *^  *  '* 
the  faid  commiffion  granted  by  her  Majefly  to  Sir  Alexander  Cuming 
is  void^  and  that  the  faid  commijfion  granted  to  Sir  Andrew  Kennedy 
and  John  Vere  Kennedy  is  flill  fubftjling  in  full  force  z   And  it  is 
further  ordered^  that  the  Lords  of  Council  and  Sejfion  do  direEl  the 
4xpences  in  thefefuits  to  be  taxed  according  to  the  courfe  of  their  Courts 
and  paid  to  Sir  Andrew  Kennedy  by  Sir  Alexander  Cuming :  and  that 

{s)  V'reflD  Tcuntiinhall,    16th  Jan.  1708,  it  appears  that  the  witneHef  on  the  p<>iiit 
^pf^Aed  inm  mutJngMUns  tejiii,  notwuhHauaii^g  this  general  aik^aiioii  of  tlit  le- 
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Sir  Anirrur  Kenntdy  be  quieted  in  the  enjoymetit  of  the  faid  &ffice  i  ami 
cs  to  the  mefnp  profits  of  the /aid  office  tbefaid  Sir  Andrew  Kenneify  is 
hft  at  liberty  to  purfue  fuch  remedy  as  he  Jball  be  advijed  to  take  fir 
the  fame. 

For  Appellant,         Johrt  Pratt.  P  King. 

For  Refpondcnt,      Edward  Northey.     Robert  Raymond. 

After  dif-      Proceedings  with  regard  to  the  Exbences  of  the  Court  below*  awarded 
cuffing  the  *  ^  \i      L     ti    i 

Appeal  to  the  Appellant. 

U^TtMj       ON  the  2d  of  June  1712,  a  petition  of  Sir  Andrew  Kennedy 

I7U.  wae  prefented  to  the  Houfc,  flicwing,"  That  the  Houfe,  the  ipth 

acjune^       c<  of  April  1711,  Upon  hearing  an  appeal  brought  by  the  peti*" 

\^{^^        <'  tioner  againft  a  decree  made  by  the  Lords  of  Council  and 

Forbet,         ''  Seflion  in  Scotland  on  the  behalf  of  Sir  Alexander  Cuming, 

•«  J«*yf       <«  did  rcverfe  the  faid  decree,  and  order  the  Lords  of  Seflion  to 

J^,*J'         ".^i''<^^  the  expences  in  the  fuits  mentioned  in  the  faid  order  to 

s6  June,       '<  be  taxed  according  to  the  courfe  of  their  court)  and  to  be  paid 

50 July        c(  fo  tjjc  petitioner  by  the  faid  Sir  Alexander;  and  that  on  the 

joJioai,        **  4th  of  July  laft  the  petitioner  did  apply  to  the  faid  Lords  of 

9jui>ei7i2.  <<  StfTion  in  order  to  have  the  faid  czpeaces  taxed|  but  they  had 

^\lrVi'^  •*  delayed  the  doing  thereof/' — And  the  petition  praytd,  ♦«  that 

7J"7»7«4«  If  ji^g  Houfc  would  be  pleafed  to  tax  the  faid  expences,  or  ordcf* 

<<  the  Lords  of  Seflion  forthwith  to  tax  the  fame.*'— Upon  this 

petition  an  order  wae  made,  <*  that  the  Lords  of  Council  and  Sef- 

*<  fion  fliould  forthwith  tax  the  faid  expences,  and  direA  the  fame 

**  to  be  paid  to  the  petitioner  purfuant  to  the  order  and  judgment 

««  of  the  Houfc/' 

On  the  17th  of  June  17 14,  a  petition  of  Sir  Andrew  (Kennedy 
and  John  Vtre  Kennedy  his  fon|  conferyator«  of  the  Scots  pri* 
vikges  in  the  Netherlands,  was  preferited  to  the  Houfe  and  read| 
xeciiing  the  judgment  of  the  19th  of  April  171  ly  and  complain* 
ing  of  the  contempt  of  the  faid  judgment,  and  praying,  <*  That 
*'  dirc£lions  might  be  given  for  fatisfying  the  petitioners  for  their 
**  great  and  extraordinary  damages  fudained  thereby  ;  and  that 
<*  the  faid  Judgment  might  be  made  tffe^^ual,  fo  that  the  petw 
*<  tioner  might  have  the  cofts  paid  liim  which  the  Lords  of  Sef* 
'*  fion  had  decreed,  in  fuch  manner  as  to  (he  Houfe  (hould  feem 
'^  meet."  This  petition  was  referred  to  a  committee  to  examine 
the  allegations  thcreof|  and  report  their  opinion  thereupon  tp 
the  Uvufe. 

On  the  7  th  July  thereafter  the  -committee  made  their  report^. 
*<  That  the  committee  had  confidercd  the  faid  petition,,  and  ex»- 
<<  mined  the  allegations  thereof,  and  heard  the  parties  in  relation 
<^  thtreunto;  ami  it  appearing  that  Sir  Alexander  Cuming  bad 
<<  not  made  payment  of  ^he  cods,  which  purfuant  to  the  faid  or* 
^'  der  or  judgment  of  the  Houfe  were  taxed  by  the  Lords  of 
<<  Scili  n  at  ihe  fum  of  100/.  fteriing ;  and  notwitl'ftanding  the 
*<  faid  b\x  Alexander  did  pretend  to  be  entitled  to  a  debt  owing 
^  by  Sir  Andrew,  for  which  he  pleaded  compenfation  ;  as  alfo  that 
^<  the  creditors  of  jSir  Andrew  had  attached  this  fum  in  his  hands  \ 

"  never? 


n 
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^  ncTf rtlietefs,  neither  of  the  faid  allegations  were  made  good  by 
M  the  (aid  Sir  Alexander :  and  in  refpc^  the  faid  cods  ought  to  hav^e 
**  been  immediately  paid,  the  committee  were  therefore*  of  opi- 
«  nton,  that  the  faid  fum  of  100/.  ought  to  be  fonhwirh  paid  to 
"  the  (aid  Sir  Andrew,  and  which  ought  to  be  declared  no  way 
'*  fubjed  to  or  afFeftable  by  any  pretence  of  compt-nfaiion  or  at- 
''  tacbment :— and  it  having  further  appeared  to  the  committee 
«  that  Sir  Andrew  Kennedy  and  John  Vere  Kennedy  his  fon  had 
^'  pot  the  full  enjoyment  and  pofTtiTion  of  iheir  office  of  confer- 
<<  vator  as  dire£led  by  the  order  of  the  Houfe,  nocwithdanding 
«  her  Majefty*s  letter  to  the  States  General  on  behalf  of  the  faid 
"  Sir  Andrew  and  his  fon  ;  and  that  Sir  Andrew  in  endeavour- 
**  ing  to  obtain  pofleifion  of  his  faid  office  having  been  put  to 
**  very  great  trouble  and  expence,  occadoned  chiefly  by  a  pofte- 
'<  rior  commiffion  granted  to  Sir  Alexander  Cuming  under  the 
•*  great  feal  for  the  fjid  office  (which  had  been  prefented  to  the 
*^  States  of  Zealand  and  magiftrates  of  Campvere) ;  it  was  there- 
"  fore  the  opinion  of  the  committee,  that  the  Houfe  (hould  be 
**  moved,  that  an  humble  addrefs  fhould  be  prefented  to  her  Ma- 
**  jefty,  that  her  Majefly  would  be  gracioufly  pleafed  to  grant  a 
**  new  pofterior  commiffion  of  the  aforefaid  office  of  confervator 
**  to  the  faid  Sir  Andrew  Kennedy  and  John  Verc  Kennedy,  that 
^'  thereby  the  faid  order  of  the  Houfe  might  be  tendered  effc£ludl 
«  to  them/' 

This  report  was  agreed  to  by  the  Houfe,  and  orders  accordingly 
made  in  terms  thereof. 


In  the  Diflionary  of  Decifions,  vol.  II.  voce  Frefumption, 
p.  153.  a  judgment  of  the  Court  of  Seffion  fuftaining  the  gift  ia 
!  favour  of  the  refpondent,  though  fome  words  were  added  to  its 
warrant,  and  others  fcored  our,  is  given  as  a  fubfifting  deciGon  ^ 
but  as  this  gift  was  totally  reduced  by  the  Houfe  of  Lords,  the 
judgment  is  not  now  an  exifling  precedent. 

It  appears  from  Fountainhall  (26th  July  1712),  that  Sir  An- 
drew Kennedy  dated  to  the  Court  of  Scflion,  that  the  ground  of  the 
judgment  of  ihe  Houfe  of  Lords  was,  *<  that  they  found  neither 
*^  a  jud  nor  a  probable  caufe  on  Sir  Alexander  Cuming's  part, 
^^  his  gift  l>eing  impetrate  from  the  queen  by  obreption  and  fur- 
f*  prife  againft  the  claim  of  right  fecuring  liferent  offices,  and 
I  f'  on  a  falfe  narrative  of  Sir  Andrew's  malverfations ;  and  the 
^  ^*  warrant  vitiate  and  fcored  and  found  to  be  a  null  right  9  who 
^\  m  all  tbefe  grounds  bad  modified  expences." 
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Fountain.     Katherxnc  Moniepenny,  Widow,      -         -      Appellant  / 
^J^";!^''"'^  John  Brown,  and  Ifabel  his  Wife,    •        •      Refpondents. 

Forbes, 

;*/„"''  isriiMsjinix. 

^efiameitt — A  teftaicent  executed  in  exttemii  reduced,  where  the  reftatOf*!  hand 
was  fupporccd  and  affifted  in  writing  ibe  Utter  pare  of  bis  name, 

TTHE  refpondcnt  Ifabel,  fiftcr  to  the  late  George  Moncricff 
of  Sauchop,  and  John  Brown  her  hulband,  brought  an  a£lton 
before  the  Court  of  Seffion  for  redu£)ion  of  Mr.  Moncricff 's  lad 
will  and  teitament  as  not  having  been  duly  executed.  It  bore 
date  the  19th  of  November  1707,  the  day  of  Mr.  Moncricff 's 
death,  and  by  it  great  part  of  his  perfonal  e(late  was  bequeathed 
to  the  appellant  his  widow,  whom  he  appointed  executrix.  A 
proof  was  tuken  in  this  a£iion,  by  which  it  appeared  that  the  de- 
ceafed,  whofe  difordtr  was  a  confumption,  on  the  faid  19th  of 
November,  the  day  of  his  death,  gave  dire£tions  to  one  Watfou 
for  drawing  the  will,  and  approved  of  it  when  read  over  to  him^ 
that  he  wrote  part  of  his  name  to  the  will,  (George  Mon)  but  was 
aflifted  in  writing  the  latter  part,  which  differed  from  the  mode 
in  which  the  deceafrd  had  been  accuilomed  to  (pell  his  name; 
and  th<it  he  died  a  (hort  time  afterwards. 

The  Court  on  the  14th  of  July  1710  '*  declared  the  faid  tcfta- 
<*  ment  null  and  void,  the  fubfcription  not  being  iinifhed  by  the 
«•  deceafed  without  affiftancc,  nor  executed  according  to  law." 
And  by  a  fecond  interlocutor  on  the  15th  of  November  1710,  the 
Court  «  found,  that  the  teftator  did  not  complete  his  fubfcrip- 
*'  tion,buc  that  his  hand  wavering  he  was  fupported  by  the  writer, 
**  who  affided  him  to  write  the  laft  fyllable  of  his  name,  and  , 
<*  therefore  declared  the  faid  will  null  and  void." 

Upon  the  appcllmt's  petition  witneffes  were  re-examined  upoB 
this  point,  whether  they  had  heard  the  teftator  acknowledge  bis 
fubfcription  after  the  will  was  figned  -,  and  the  Court  by  their  in* 
terlocutor  on  the  o^d  of  February  17U  **  found  this  not  provedf 
**  and  therefore  adhered  to  the  former  interlocutors,  and  reduced 
««  the  faid  will." 
Entered,  The  appeal   was  brought  from   *'  a  decree  of  the  Lords  of 

"mAT**      **  ^'owncil  and  StiEon  of  the  14th  of  July  171Q,  and  the  affirai'' 
"  ance  thereof  the  3d  of  February  following," 

Heads  of  the  Appellants  Argument, 

The  will  is  in  itfelf  a  mod  juft  and  equal  dlfpofitlon.of  the 
perfonal  cftate  of  the  teftator.  All  the  witncflcs  agree,  too,  that 
the  tcilitor  was  of  pcrfc£i  and  found  judgment,  aqd  that  he  mod 
diftinc^ly  gave  directions  to  Watfon  to  write  the  will  as  it  taovr 
(lands,  and  named  and  fent  for  the  particular  perfons  that  he 
wiflitd  to  have  as  witneffes  to  the  execution  of  it.  And  Watlba 
having  written  out  the  will  according  to  thefe  dire£lions,  he  read 
the  f^me  to  the  teftator^  who  being  a(k?d  if  he  waspleafed  there? 

with^ 


ayjo-ii. 
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With,  anfwered  he  was  Tery  well  pleafed :  that  thereupon  the 
teftator  (igned  the  fame,  and  wrote  George  Mon  without  any 
affiftance  ;  but  Watfon  perceiving  bis  hand  to  waver  took  him  by 
the  <'  fliackle-bone,'*  and  fupported  his  hand  while  he  wrote  the 
reft  of  his  name ;  yet  fince  he  Hved  fome  time  after  Hgning  the 
fiid  will,  and  had  (b  fully  given  direflions  for  having  it  drawn  in 
the  manner  it  now  appears,  it  ought  to  be  efteemed  his  deed,  and 
duly  executed  by  him.  And  though  there  was  fome  little  variation 
from  the  teftator's  ufual  mode  of  fpelling^  indulgences  of  this  kind 
ought  always  to  be  allowed  to  dying  perfons.  Nor  is  it  of  any  . 
moment  that  the  witneffes  did  not  hear  the  tellator  acknowledge 
his  fubfcription  ;  that  is  only  rrquifite,  where  witnefles  are  not 
prefent  when  a  deed  is  (igned  :  but  in  this  caf^*,  the  four  witnefles 
heard  the  teftator  givediredlions  to  write  the  will,  heard  him  ap- 
prove of  it  when  read  to  him,  and  were  prefent  in  the  room  and 
fiw  {a)  him  (ign,  which  is  all  that  the  law  of  Scotland  requires. 

The  laws  of  all  nations  have  agreed  in  this,  ut  ultima  voluntas 
iefitnBi  /ortiatur  effeBum^  and  therefore  feveral  things  necciTary  to 
complete  deeds  inter  vivos  are  difpenfed  with  in  wills,  where  the 
principal  thing  is  the  indication  of  the  teftator's  purpofe. 

Heads  of  the  Refpondentt*  Argument* 

In  matters  of  this  nature  the  law  does  not  regard  intention  as 
fafficient,  though  never  fo  carefully  expreflcd,  if  that  intention 
was  not  reduced  to  a  complete  and  formal  a£l.  The  tedament 
in  queftion  can  never  be  deemed  to  have  been  completed  by  the 
teftator  himfclf,  (ince  the  fubfcription  was  not  finifhed  by  himfelf, 
and  the  lad  part  of  it  appears  to  be  of  a  different  hand,  and  more 
regularly  written  than  the  firft  part  of  it ;  and  the  name  is  fpellcd 
io  a  different  way  from  what  the  teftator  had  been  accuftomed  to, 
and  in  the  manner  it  is  written  by  Watfon  in  the  body  of  the 
will.  It  was  further  not  executed  according  to  law,  for  though 
there  were  four  fubfcribing  witnefles,  yet  three  of  them  could  not 
pofitively  depone  that  they  faw  the  teftator  fign  the  will  from  his 
poGtion  in  bed,  neither  did  they  hear  him  own  his  fubfcription, 
after  it  was  figned ;  and  without  one  of  thefe,  by  the  law  of  Scot-  1681,  €.5. 
land  no  will  or  deed  can  be  complete.  ^*  Si  quxramus  an  valeat 
V  teftamentum,  in  primis  animadvertere  debemus,  an  is  qui  fecerit 
"  teftamentun),  habuerit  teftamenti  fadionem;  deinde  (i  habue- 
"  tit,  requiremus,  ai^  fecundum  regulas  juris  civilis  teftatus  fit*'* 
Diifcft.  L.  28.  t.  I. 

Whatever  favourable  interpretation  wills  may  receive,  when 
WJCc  folemnly  completed,  it  is  abfolutcly  ncccflTary  that  the  rules 
of  law  in  the  execution  of  them  (hould  be  exa£lly  obfcrved. 

^  After  hearing  c^^unfel,  //  is  ordered  and  adjudged^  that  the  peti"  Judgment, 
^on  and  appeal  rf  Katherine  Moniepenny  be  dijmijjed^  and  that  the  >5  M*jr 
it^te  therein  complained  of  be  affirmed.  ^7*  '• 

For  Appellant,  P.  King. 

For  Refpondents,         Tho.  Lutwycbe.       James  Graham* 

(•)  The  rerpoodeots  ftate  that  the  witnefles  did  ntt  fie  him  fign.  The  U€t  appeait 
J«w»  Fountainhall  to  have  been,  that  they  faw  him  Ukc  the  pea  io  hii  haod,  but  fiom  hit 
f^fiuw  mbei  W^tfoa  only  aw  what  foUowei. 
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Ciife  lo. 

Fountaio-  Johii  Crawfurd,   an  Infant,  by  Jane  his 

baii,^iFtb.        Mother  and  Guardian,  -  -  Jppellant; 

It'dS.  Archibald  Crawfurd  Efq.  -  -         Refpondent. 


1711. 


5th  April  17 1 2. 

Pfm'.r  Ken  ttnetur  phcitare. -^The  maxim  djcs  not  rake  place  in  a  rcdudiw 
upon  tbe  hc2d  of  dale,  or  fr^ud  in  the  minor^s  father. 

Proof. -^A  dfed  found  prcved  10  be  fraudulently  altered  upon  ocular  infpe^ioa 
of  the  dDcrtnc  pieces,  and  a  iecter  from  one  of  the  perpetraiora  of  the  fraud. 

C^i. -«4o/.  coAs  giun  againft  the  appeilaQt,  a  miaor. 

npHE  parties  were  grandchildren  of  James  Crawfurd  of  Ard- 
*"    millan,  the  refpondent  being  the  fon  and  heir  of  his  cideft 
fon,  and  the  appellant  the  fon  and  heir  of  his  third  fon. 

'  The  rtfpondent  brought  an  a£lion  of  redu6iion,  improbation, 
and  declarator  before  the  Court  of  SeiBon  againft  the  appellanti 
for  fetting  sfide  certain  deeds  by  virtue  of  which  the  appellant 
claimed  the  family  edate  of  Ardmillan,  and  the  refpondent  Aated 
the  circumftancet  of  the  cafe  to  be  as  follows : 

That,  the  faid  James  Crawfurd  the  grandfather  in  1682,  exe« 
,cuted  a  deed  of  fettlement  or  entail  of  his  edate  to  himfdf  in 
liferent,  and  to  James  Crawfurd  (the  refpondent's  elder  brother 
fince  deceafed)  his  grandfon  by  his  eldcft  fon  William,  and  the 
heirs  male  of  his  body  in  fee,  whom  failing  to  the  other  heiri 
male  of  the  body  of  his  faid  fon  William  and  the  heirs  male  of 
their  bodieS|  whom  failing  to  Andrew  Crawfurd  hia  fecond  fon 
and  the  heirs  male  of  his  body,  whom  failing  to  James  Crawfurd 
his  third  fon,  (father  of  the  appellant)  and  the  heirs  male  of  his 
body,  &c. :  upon  this  deed  resignation  was  made  in  the  hands  of 
the  fuperior,  th?  Bifliop  of  Galloway,  in  September  1682,  and  a 
new  charter  and  infeftment  expeded  in  terms  thereof. 

That  James  the  grandfon,  the  inftitute  in  the  entail,  died  with* 
out  iffuc,  leaving  the  refpondent  his  brother  under  age :  and  An- 
drew the  fecond  fon  of  the  entailer  alfo  died  without  iflue* 
About  this  time  a  contrivance  was  carried  into  execution  by  the 
father  and  the  third  fon  James  to  defeat  the  former  fcttlement,  of 
a  Angular  nature :  this  former  deed  was  of  the  hand- writing  of 
James  the  fon,  who  had  been  bred  to  the  law :  it  confided  of  three 
iheets  pafted  together,  and  flgntd  at  the  joinings,  and  contained  do 
power  of  revocation :  but  by  cutting  off  two  of  thefe  (heets  ana 
part  of  the  third,  and  joining  three  new  (heets  to  the  faid  tail- 
piece, a  deed  wis  manufa<9:ured  bearing  to  be  to  the  fanr>c  feriei 
of  heirs  as  the  former,  but  containing  a  power  of  redemption  upon 
payment  of  3/.  Scots  :  in  purfuance  thereof,  the  father  uftd  an 
order  of  redemption,  and,  on  the  loth  of  May  l6(;8,  executed  a 
new  deed  of  fcttlement  of  his  cftate  to  James  his  third  fon,  and 
his  heirs  heritably  and  irredeemably,  and  upon  this  deed  James 
the  fon  was  infcft  in  1705,— and  died  in  1706,  leaving  the  apf 
f  cllant  his  ion  and  heir  iindcrr  age  : 

But 
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Bat  the  refpondent  Archibald,  living  in  the  hoafe  with  hit 
grandfather,  b^  fome  means  got  poflTeilion  of  that  part  of  the  ori« 
ginal  deed,  which  had  been  cul  off,  and  a  letter  from  James  the 
fon  to  his  father,  dated  in  169^9  which  explained  the  tranfadlion  i 
the  refpondent  after  his  grandfather's  death  fcnred  himfelf  heir 
to  his  elder  brother  deceafed. 

And  his  a£Hon  concluded,  that  it  (hould  be  found  and  declared, 
that  the  faid  original  deed  contained  no  power  of  redemption,  that 
the  tranfadton  had  taken  place  in  manner  before  mentioned,  and 
that  the  two  (heets  and  part  of  the  third|  (then  produced  by  the 
refpondent,)  (hould  be  added  to  the  tail  of  the  vitiated  deed,  as  it 
had  originally  flood :  and  the  refpondent  produced  alfo  the  faid 
letter  from  James  the  fon  to  his  father,  dated  in  March  1696. 

The  appellant  appeared  by  his  mother  and  curatrix,  and  pleaded 
for  defence  to  this  adion,  that  minor  non  temtur  pladiare  fuper 
kareditaU  paternn^  and  that  it  w<is  only  neceffary  for  him  to  pro- 
duce his  father's  infeftment  to  free  him  from  the  ad  ion  \  but  the 
Court  finding  that  the  maxim  did  not  defend  from  the  produc* 
tion,  but  referving  confideration  thereof  after  produ&iun,  the 
appellant  produced  the  whole  ileeds  called  for. 

The  deed  of  1682,  being  infpe£ked  and  compared  with  what 
the  refpondent  had  already  given  into  court,  on  the  19th  July 
171 1  the  Court  "  found  that  the  two  (heets  and  13  lines  produced 
"  by  the  purfuer,  had  been  a  part  of  and  joined  to  the  hft  (lieet 
"  of  the  difpofition  granted  by  Jpimes  the  grandfather  to  his 
**  grand  fon  James  produced  \  and  that  the  faid  three  firft  (b^ets 
"  of  the  faid  difpofition  as  it  is  now  produced  by  the  defender; 
**  containing  a  claufe  of  redemption,  have  been  falfcly  palled  to 
"  the  lad  fheet  in  place  of  the  faid  two  (lieets  and  13  lines  cut 
''  off;  and  therefore  found  the  claufe  of  redemption  contained 
.  '^  in  one  of  the  three  (heets  fo  pafted,  null,  and  likewife  the  order 
"  of  redemption  ufed  thereupon;  and  found  the  conveyance 
*'  to  the  defender's  father  null  j  with  the  charter  and  fafine  foI-> 
"  lowing  thereupon." 

And  after  !t  hearing  with  regard  to  the  maxim,  the  Court  on 
the  27th  of  December  171 1  •*  found  that  the  maxim  of  minor 
**  non  tenetur  placitare  fuper  haereditate  paterna  did  not  take 
"  place  in  this  cafe/* 

Theappellant  having  reclaimed  againft  both  thefe  interlocutors) 
the  Court  by  feveral  interlocutors,  (the  laft  of  them  being  dated 
the  nth  of  January  1712)  adhered  to  the  fame. 

The  appeal  was   brought  from  «•  a  fentence  or  decree  pro*  Entered, 
**  nounced  by  the  Lords  of  Council  and  ScflTion  the  19th  July  ^Feb-i/u- 

^7Ji»  and  by  them  adhered  to  after  feveral  re-hearings,  the  *** 
'*  lad  of  which  was  on  the  nth  day  of  January  following." 

Heads  of  the  Appellant^ s  Argument. 

The  rule  minor  non  tenetur  p/acitare  fuper  kxrcdltate  paterna  is  a 
ttaxim  allowed  by  the  law  of  Scotland,  and  alfo  by  the  law  of 
England.     By  it  there  is  to  be  a  flay  of  all  proceedings  againft  the 
^^^T^  when  the  right  of  his  inheritance  dtfcendiqg  from  his  fa- 
ther. 
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ttier^  who  died  laft  ff  ifedi  is  put  in  queftion :  it  is  founded  upon 

this^  that  a  minori  is  not  held  to  have  any  conufance  to  plead  in  de? 

fence  of  his  title.  And  in  the  prcfent  clfe,  this  maaim  was  the  tnAj 

defence  pleaded  hy  the  appellant,  or  any  perfon  on  his  behalf. 

And  though  there  be  falfehood  or  Jc/ui  alleged  in  the  prefent 

cafe ;  yet  there  is  no  falfehood  or  dc/us  alleged  againft  the  minoTy 

whofe  privilege  is  infifted  on,  till  he  himfelf  be  in  a  capacity  of 

pleading,     if  a  bare  allegation  of  fuch  crimes  be  fufficienti  every 

minor  might  bt:  eafily  defeated  of  his  prinleges:  and  in  the  cafe  of 

Sratr'aDe.    ^^^^^  againft  Pringle^  31   January   1665,  it  was  found  that  the 

eifioni,         allegation  of  dolus  ^  metus  was  not  fufficient  to  take  away  from  n 

T."'  *'  minor  the  benefit  of  the  maxim ;  and  there  never  was  any  deciGoa 

wo.  259.  ,  '  ' 

to  the  contrary. 

The  interlocutor  of  the  19th  July  171 1*  was  a  determination 
of  the  matter  of  fa£l  before  any  iiTue  was  joined,  and  withont 
evidence ;  for  nothing  more  was  infifted  upon  for  the  appellant 
th^n  his  minority,  and  his  privilege  of  minority  was  not  determined 
until  the  27th  c>f  December  171 1,  which  was  near  fix  months 
after  pronouncing  the  interlocutor. 

And  even  if  the  matter  of  fad  might  have  been  examined  into» 
yet  it  is  not  found,  that  there  was  any  alteration  of  the  difpofition 
after  the  charter  and  infeftment  followed  thereupon,  which  is  the 
fubftance  of  the  refpondent's  libel  iu  this  action. 

Heads  of  the  Refpondenfs  Argument. 

However  general  the  maxim  pU aded  by  the  appellant  may  be, 
yet  it  has  known  exceptionSi  and  particularly  that  it  never  takes 
pi  ice  ubi  agttur  aut  de  obligatione  aui  de  dolo  defunBi :  and  as  this  is 
the  opinion  of  the  moft  eminent  lawyers,  fo  it  is  moft  reafonable, 
for  if  a  perfon  happens  to  get  into  pofTeflion  of  an  tft^«te  by  dolus^ 
and  foon  after  dies  leavin^^r  his  heir  a  minor,  it  would  be  very  hard 
that  his  minority  (hould  proteQ  him  from  pleading  to  the  adion, 
and  prevent  the  true  proprietor  from  being  rc-poffeffcd  of  his 
own  eftate,  of  which  he  was  only  difpoficfled  by  the  father's 
fraud. 

The  lawy  it  is  true,  prefumes  in  favour  of  deeds  that  are 
complete  and  duly  executed  ;  but  this  deed  has  no  manner  of  pre- 
tence to  that  character,  as  appears  from  ocular  infpe£tion.  The 
grain  and  length  of  the  paper  of  f^he  part  added  do  not  agree  with 
the  reft  of  the  deed,  and  the  ftrokcs  of  the  long  letters  appear  upon 
the  (heet  where  it  was  cut  off.  The  laft  (heet  of  ttie  deed 
cxa£kly  quadrates  with  the  two  (heets  and  13  lines  cut  off. 

All  this  was  perfcdly  evident  from  the  appellant's  father's 
letter  to  James  the  grandfather,  which  was  produced  in  the  ac- 
tion, wherein  the  whole  fcheme  was  fct  out,  and  that  the  deed 
as  it  ftood  originally  contained  no  claufe  of  redemption.  By  this 
tranfa£lion  a  forgery  was  impofed  upon  the  witnefles,  who  were 
not  witnefles  to  the  deed  as  it  was  altered,  at  a  date  as  ap- 
peared by  the  letter  long  fubfequent  to  the  original  execu- 
tion of  it. 

The 
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Th«  appellant  alleged  a  declaration  of  the  grandfather,  that  he 
being  difpleafed  with  the  firft,  had  executed  a  new  deed,  on 
which  the  charter  proceeded ;  and  that  his  father  by  paying  large 
debtis  was  a  purchafer  for  an  onerous  confideration.  But  the 
declaration  of  the  grandfather,  who  appears  to  have  been  a  party 
to  the  contrivancei  was  of  no  import.  For  the  debts  paid*  the 
•ppeliant's  father  took  aflit^nments.  in  his  own  perfon ;  and  in 
fo  far  as  they  are  juft  debts,  the  refpondent  will  be  obliged  to 
pay  rhcffi* 

After  hearing  connfeU  b  is  ordered  and  adjudged^  ihaithefaid  j^^^^t^ 
petition  and  appeal  he  difmiffedy  and  that  the  fentences  or  decrees  therein  5  ^ptU 
compUnned  of  he  termed  :  Jind  it  is  further  ordered^  that  the  appellant  '^'^ 
Jball  pay  or  caufe  to  he  paid  to  the  refpondent  thefum  of  40!.  for  bis 
cofts  in  this  Houfe. 

For  Appellant,         Ja.  Mountague,       P.  Crawford* 
For  Refpondent^      Edward  Northej.      Sam.  Dodd. 

The  letter  written  by  the  appellant's  father  to  James  the 
grandfather  of  the  parties^  is  dated  by  the  refpondent  to  have 
been  of  the  foUowiag  tenor. : 
"  Sir, 

*<  I  received  by  this  bearer  inclofed  in  your's  the  difpofition  in 
**  favour  of  your  oye  James,  and  according  to  your  defire,  I 
*'  have  by  the  afliftance  of  that  perfon  you  fignified  to  me  drawn 
<<  it  as  I  fuppofe  to  your  fatisfa£lion,  and  1  have  added  the 
^  claufe  of  redemption  as  perfe£^1y  as  I  think  it  will  hold  in  law, 
'^  and  as  you  may  difpofe  of  your  eftate  to  any  child  you  have 
<'  notwithftanding  of  that  tailzie.  Sir,  I  was  neceflitated  to  write 
.*<  this,  to  know  if  you  have  any  further  to  do  in  it ;  for  1  have 
<*  not  ended  it,  waiting  to  know  your  commands :  and  fince  I 
**  cannot  have  the  occafion  of  this  friend  there,  fo  let  me  know 
<<  by  this  bearer,  being  a  fure  hand,  as  foon  as  poflible.  I  add 
**  no  more^  but  deftroy  this  line,  and  reft, 

'*  Sir, 
*•  Tour  dutiful  fon  and  fervant, 
«  Edinburgh,  «  JAMES  CRAWFURD.'* 

"  March  the  4th,   1696. 
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Cafe  TT. 

fc^iri'^T     -Adam  Cockburn  of  Ormifton,  one  of  the 

j6Noi.  Senators  of  the  Court  of  Jufticc,   and 

I^?an  Dame  Ann  his  "Wife,  .  -  Appelldnisf 

9  &  j^Fcb.  John  Hamilton  of  Bangour,  a  Minor,  by 

No*  \]<^.       bis  Curators,  ....  RefpoitdenU. 

iS;:1.       .  ^8th  March  1712. 

5  fc  16  Feb.  LiiJfnitMmmAf'itT  extracting  a  decreet,  with  a  rHervttion  thereto  of  feveral 

t7ii«  point  I  the  cbjedioa  of  Liifipki  and  that  thc<c  paints  were  not  contained  la 

Forbe%  ^^^  origioa'  (ummonsy  ii  fudainrd  by  the  C<  urc,  but  reverfed  upon  xppeal. 

»l  jjn.i7oS«  Fmntr*t  exj>giieet  '^In  a  que(^ion  between  thr  heir  and  the  afligaee  of  the  exe* 

St  jtn.  curlx  ot  a  L  >rd  Juftice  Cleik,  s  50/.,  being  modified,  as  (officient  for  faocnl 

II  Nay.  6 ft  evpencra,  the  jiid|ment  iirrvcrfrd. 

14  Dec.  Pr^rr^r^ii.— ^urnifliing  ro  the  fu'eral  did  not  form  fucb  a  continuation  of  ac- 
lyoo*  cou*  ts  as  to  bar  the  tr'.enoial  prelcription  of  accounit  incurred  befote  the  death 

15  Dec.  of  the  tfcteafed 

1^10.  CcM/lrwuiti0M»'»Tht  Court  having  refufed  to  allow  to  the  aflignee  of  an  exccatrfft 

17  Ian.  and  ''^  '  qucftion  with  an  heir  ff  rved  run  hsnrjicio,  the  expences  of  an  tQion  be* 

SNoT.  171  J*  ^'^  '^^"^  reUtWe  to  the  right  of  confir;n«tion  between  the  exccotiix  and  the 

iathcr  of  the  heii  (Served  cum  beutfido^  the  judgment  is  reveifed. 

CIR  William  Hamilton  of  Whitelaw,  Lord  Jufticc  Clerk,  the 
^  appellant  Ann's  firft  hufband,  in  1703  executed  a  bond  in 
her  favour  for  7000/.  fterltng,  payable'  at  Wbitfunday  or  Martin* 
mas  next  after  his  death.  This  bond  was  made  a  burthen  upon 
his  whole  eflate,  real  and  perfonal,  but  not  to  afFe£l  the  heirsiof 
his  own  body.  Sir  William  having  died  without  iflue,  was  buried 
with  great  pomp.  His  fidcr,  Chridian  Dunlop,  was  confirmrd 
his  executrix;  and  the  perfonal  edate  being  infuflicieat  to  fati^fy 
the  claims  of  the  widow,  the  executrix  aiTigned  to  her  the  'whole 
executry,  the  widow  becoming  bound  to  relieve  her  of  the 
debts,  funeral  expences,  and  charges  of  confirmation,  which  laft 
amounted  to  a  confiderable  fum,  a  litigation  having  been  carried 
on  firft  before  the  oommifTariesi  and  afterwards  before  the  Court 
of  beflion,  with  regard  to  the  fame,  between  Chriftian,  Sir  Wil- 
liam's fiAer,  and  the  father  of  the  rcfpondent,  who  was  alive  at 
Sir  William's  death,  and  his  nephew  and  apparent  heir.  The  re- 
fpondent's  father  having  died,  the  refpondent  was  ferved  heir  to» 
Sir  William  cum  hemficio  inveniarii.  / 

The  appellants  brought  an  a^flion  before  the  Court  of  Seilion 
againft  the  refpondent  for  what  was  due  on  the  faid  boiuT,  after 
application  of  the  free  perfonal  e(late  in  part  payment  thereof, 
firft  repaying  out  of  fuch  perfonal  eftate,  to  the  appellant  Ann, 
what  (he  had  paid  to  fundry  creditors  of  the  deceafed,  the  funeral 
expences  and  expences  of  confirmation. 

For  thofe  payments  the  appellants  alfo  brought  a,p  a£tion  againft 
the  executrix,  in  which  lalt  aflion  the  refpondent  appeared  for 
his  intercft. 

A  point  of  law  arofe  upon  what  the  appelLmt  Ann  had  paid  to 
Sir  Robert  Blackwood  and  others  for  furnifliing  of  goods  to  the 
deceafed  before  his  death,  and  alfo  for  furniQiiug  to  his  funeral: 

6  the 
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At  jce^pondeo^t  ^on^etide^  ,tbajt  tbefe  i^n)^(hing«  io  (he  dcceaf^d 
jrete  .pprefcribc;^>  three  years  having  dapfed  before  they  ffcw 
paid :  and  the  appellants  urged,  that  the  fame  parties  having 
jfucm(l^cd  goods  to  the  fiyieral  of  Six  Wiyiani,  this  prevented  the 
r^nl)ing  gf  the  preicriptipn  by  a  continuation  of  accounts.  The 
Coarti)ji  the  loth  of  November  1709  fbupdj  "  that  the  furoiChc 
'*  Ing  to  the  funeral  of  the  deceafed  was  no  continuation  of  the 
**  currency ;  and  therefor^  fuftained  the  prefcription  as  to  the 
f*  articles  fumi(hed  preceding  his  deceafe." 

The  a^ion  proceeding  as  to  the  other  points*  an  account  of 
the  funeral  expences  was  (;ivea*in  amounting  to  421/.  8/.  yd.  to 
t|^is  the  refpondent  obje£led  as  extravagant,  and  the  Court  by 
interlocutqr  on  the  14th  of  December  1709,  **  reduced  the  fam^ 
**  to  250/.''  An  account  of  the  expences  of  conSrmatipn  yr^^ 
aMb  given  in  amounting  to  100/.,  which  being  objeAed  to,  the 
.Court  by  Interlocutor  on  the  15th  of  December  17x0,  *' r^e:* 
^  fufed  to  allow  the  expences  occafioned  by  the  action  before 
^  the  Court  of  Seflion,  relative  to  the  confirmation  amouotincr 
'*  to  34//' 

Upon  thofe  two  points  the  appellants  reprefetited  to  the  Court, 
that  the  extraordinary  expences  of  the  funeral,  as  vvell  as  of  the 
eoofirmation  had  been  occafioned  by  the  lefpondent's  fathe;r,  Uiep 
appareoi  heir  of  the  deceafed ;  and  of  this  (he  offered  to  make 
froof^  ^xifd,  tl\e  Court  allowed  a  proof  to  both  parties. 

In  the  mean  time  the  appell^ants  with  confent  of  the  refpon- 
4ent  petitioi^d  the  Court  that  after  extjn£lion  of  the  bond  debt/ir9 
tamo  by  the  perfonal  eftate,  which  had  come  to  the  hands  of  this 
,agpeil^t  Ann,  4ccree  might  pafs  againft  the  refpondjentas^heir 
lened  to  the  deceafed,  for  thofe  parts  of  her  claims  which  wei^e 
.jvholly  anpoptroverted,  not  including  ax^y  part  of  t^e  ftitieral  cx^ 
{fences,, or  expenses  of  confirmation;  and  decree  was  accordingly 
tpafled  for  28118/.  131.  4^,  with  a  refervatjon  in  thefe  termsy 
**VreC?rviug  al.ways  to  the  purfuersy.tp  ii)C(l  for  (he  funeral  ex- 
.'*  peaces,  and  confirmation  of  the  teftament  and  other  poinds 
^'  not  thereby  determined  as  accords,''  and  in  thefe  terms  decree 
].was  extra£led  in  September,  .171,0. 

The  proofs  before  mentioned  being  afterwards  .fiqiQied  an^d 
reported,  the  Court  by  interlocutor  in  November  1.710,  **  (6\xn^ 
*".tbat  no  action  of  the  defender's  father,  to  whom,  be  :wafs 
**  not  ferved  heir:COuld  affefl  him." 

The  refpondent  however  when jhe  aftion  lyid  proceeded  thus 
•far  took  up  a  new  defence  namely  that  there  was  1^0  ,CQnc|uji^Qn,jLn 
.the  original  libel  againft  the  refpondent  upon  thefe  ppintSi  anil 
(tt|at  by  extraAing  the  decree  before  mentioned  ///  eritfimta,:  ^ 

and  the  Court  on  the  29th  of  June  171 1,  •»  found  ^t  by  t}(e 
•^^decree  extra£led  lU  era$  finku  notwitb(tandii(g  of  t^e  r^^rva- 
-*^*  tioii  contained  therein.''  .      ,/ 

And  afterwards  on  a  petition  for  the  refpondents  the;  Court  c^n 

•thea.Sth  of  November  1711,  "allowed  him  to  retain  ,2  coA  for 

**  his  expences  out  of  the  heritable  eftate  of  the  ^ec^^alrdi  .lubje^ 

i^  Jicvertbelefs  to  a  proportional  defalcation  in  cafe  the  lieVitage 


% 


tAilt  O*  APPBAL  tROV  ICOTLAND. 


IS 


'*  be  not  filvendd^  both  for  debt  and  expeiice8»  and  likewife  re- 

*'  ferttttg  to  be  determined  srhatexpencet  arc  neceflary  and  profit- 

<^  able  in  that  event." 
Batnta  %%       'P^^  appenl  was  bronght  from    «  feveral  decrees  orders  and 
>Jmi.  1711*   *<  interlocutory  fentenccs  made  by  the  Lords  of  Seilion,  and  par- 

«•  ticularly  from  the  decree  or  fentence  of  the  29th  June  17  u.** 

Hiadi  rfthe  Appellant/  Argument. 

By  the  fsid  eztraded  decree,  the  right  of  the  appellants  as  to 
the  -funeral  charges  and  ezpences  of  confirmation  was  expreiidy 
referred  to  them }  and  this  refervationi  with  the  long  sc« 
quiefcence  of  the  refpondent,  and  the  appellants,  examininj;  wit* 
ntfles  by  order  of  the  Court  on  thefe  points,  were  a  fufficieat 
anfwer  to  the  objefiion  of  Lis  finite* 

But  further  the  appellants  brought  an  a6lion  agalnft  the 
executrix  of  Sir  William  Hamilton,  and  her  reprefentatires  after 
tier  deceafe,  and  the  claims  for  funeral  charges  and  expences  of 
confirmation  were  a  part  of  the  procefs  againft  the  executrix 
to  which  the  refpondent  made  himfelf  a  party  by  appearing  to  ir» 
and  that  zQXovl  is  not  Lisfinita. 

With  regard  to  the  merchants'  accounts  found  to  be  prefcribed 
by  the  Court,  thefe  accounts  were  not  onljr  juftly  due  by  the 
deceafed,  but  the  &me  merchants  having  furniOied  goods  to  the 
funeral,  within  three  years  of  the  next  proceeding  articles  ia  their 
refpeAire  accounts,  it  made  fuch  a  currency  as  prevented  their 
being  cut  off  by  the  a£l  of  parliament  foivtded  on'  by  the  re* 
fpondcnt. 

With  regard  to  the  expences  of  the  funeral:  Sir  William 
Hamilton  from  a  fmall  fortune,  (being  his  father^s  fourth  fon) 
acquired  a  conGderable  eftate;  and  he  died  not  only  in  the 
'chara£ker  of  a  Lord  of  SelEon,  but  aifo  of  an  Officer  of  State,  as 
Lord  Juftice  Clerk,  leaving  a  competent  eftate  and  no  iflue,  and 
he  himfelf  caufed  a  former  wife  to  be  interred  in  the  fame  manner 
except  heralds  before  he  was  an  Officer  of  State.  The  refpdn« 
dent's  father^  too,  then  living,  and  Sir  William's  apparent  heir, 
approved  of  and  ordered  the  fbneral,  and  all  the  particolari 
claimed  were  paid  by  the  appellant  Anne :  For  thefe  reafoos 
the  Court  ought  not  to  have  reftriAed  the  funeral  eipences* 

The  expences  of  confirmation  were  all  neceflarily  fpent  by  tha 
executrix  in  defenpe  of  her  right,  againft  the  refpondent's  father, 
who  firft  in  the  Commifiary  Court  oppofed  the  granting  thereof, 
and  not  prevailing  there  carried  the  matter  before  the  Court  of 
Seffion,  where  after  a  long  and  chargeable  conteft  he  w^s  forced 
to  fubmit.  And  the  appellant  Anne  actually  paid  thefe  <xpences 
of  confirmation. 

The  Court  ofSeffion  has  not  only  deprived  the  appellants  of 

their  charges  and  expences,  but  has  on  the  contrary  allowed  the 

refpondent  25o/.'for  cofts  or  expences  out  of  the  heritable  eftate, 

which  was  uoreafouable,  before  the  whole  claims  of  theappeU 

Unis  wcr<  fatisfied. 

*•'-»•-•*  .  Haiti 


(USES  ON  APPEAL  F&OU  SCOTtAXlH  0* 

Heads  tfihc  Rejj^ndenfs  Argmmnt* 
The  appellants  having  brought  their  a£iion  for  payment  of 
7000/.  200A  of  annuity,  and  2o«/.  for  the*  maintenance  of  the 
family  (nothing  elfc  being  demanded),  judgment  was  given  on 
all  thefe  points;  and  the  appellants  having  pofiefled  themfelves 
of  all  Sir  William  Hamilton's  perfonal  eftate,  they  gave  in  an 
account  of  the  amount  thereof,  and  demanded  that  the  fame 
might  be  entirely  imputed  towards  fatisfaftion  of  part  of  the 
faid  bond,  and  that  judgment  might  be  given  againft  the  refpon- 
dent  for  the  remainder.  The  Court  agreed  to  this,  and  gave 
judgment  for  18  20/.  1 5/.  againft  the  refpondent,  and  the  decree  was 
estra&ed :  it  only  referved  a  liberty  to  infift  for  funeral  expences 
maccwis*  But  this  refer vation  can  import  no  nior^,  than  that 
what  is  fo  referved,  is  not  deferted,  and  may  ftill  be  fued  for  in  due 
and  ordinary  form.  This,  however,  can  never  be  prefumed  to  ex- 
tend the  appellants'  claim,  further  than  was  contained  in  the  a£lioa 
brought  by  them,  or  to  entitle  them  to  infiit  upon  the  former  libel 
and  procefs,  wherein  decree  was  extracted,  which  put  an  end  to 
tharfttit.  It  might,  otberwife,  be  in  the  power  of  a  perfon  to 
bring  an  a^lton  for  one  thing  and  after  having  judgment  in  that  to 
nfervi  a  liberty  to  afk  another  without  a  new  libel,  which  would 
be  deftruAive  of  all  juftice  as  well  as  form.  Though  there  were 
afterwards  fereral  debates  upon  the  fubject  of  the  funerals,  yet 
tbefe  proceeded  only  upoi\  the  erroneous  fuppoHtion,  that  the 
appellants  had  claimed  the  fame  in  their  libel  againft  the  refpon- 
dent ;  and  as  foon  as  this  was  difcovered  to  be  a  miftake  it  was 
proper  to  go  no  further* 

The  z6t\on  againft  the  executrix  was  merely  colIuGve,  and  it  is 
impoffible  that  any  fentence  can  pafs  upon  that  a£lion  againft  the 
refpondent,  becaufe  he  was  not  cited  or  called  to  it,  and  his  ap* 

Jearance  to  prevent  colluGon  does  not  make  him  a  party.  Neither 
as  that  fuit  any  conne£tion  with  this,  and  therefore  it  can  be  no 
part  of  the  aclion  at  the  Inftance  of  the  appellants  againft  the 
refpondent.  The  expences  of  confirmation  could  not  regularly 
be  brought  into  that  a£kion,  becaufe  they  were  laid  out  by  the 
executrix  herfelf,  and  were  not  afligned  by  her  to  the  appellant 
Anne,  and  therefore  the  executrix  could  not  be  fued  for  them* 
As  to  the  funeraLcharges  they  were  not  in  the  original  libel^ 
cither  againft  the  refpondent  or  the  executrix,  nor  could  they  be 
fo,  becaufe  the  appellant  had  not  paid  them,  (at  leaft  for  the 
greateft  part)  till  long  after  the  commencement  of  the  faid  aftions. 

By  the  aft  of  parliament  f57f*  c.  83.  it  is  ena£fced  that,  "  all  1579.^93* 
*'  adions  of  debt,  for  houfemails,  &c.  be  purfued  within  three 
^  years,  otherwife  the  creditor  fliall  have  no  aAion  except  he 
"  either  prove  by  writ,  or  by  oath  of  his  party.*'    This  law  is    • 
very  pofitive  and  plain,  and  howfoever  it  has  been  extended  in 
fome  cafes  by  the  Court  of  Seffion,  yet  it  never  was  interpreted  fo, 
as  contended  for  by  the  appellants,  that  the  furniftiing  to  the 
funeral  (hould  ftop  the  prefcription  eftabliflied  by  this  aS  efpeci* 
ally  when  thefe  furniflbings  were  neither  by  order  of  the  heir  lur 
executrix. 

D  z  Witfr  ^ 
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With  rtf^t^  to  the  expences  allowed  to  the  refpondenti — by 
toe  ancient  hw  of  Scotland^  an  heir  was  obliged  in  payment  cl 
all  his  prededeflbr*!  debts»  though  ten  times  more  than  the  eftate 
defcendtng  to  him }  though  executors  were  only  liable  fo  hf  as 
they  had  afifts,  provided  they  gave  up  an  exa£i  inventory  of  all 
the  gobds  and  efFe£ls  of  the  deceafed.    Thh  prlvifege,  the  parlia- 

s^M  *»'m<  "^^'^^^^^^^'^"^  i^  '^95  like  wife  extended  to  heirs:  and  the  heir 
in  this  cafe  was  called  ieres  cum  bemficio  inventarii^  and  in  tbefe 
terms  was  the  refpondent  heir  to  Sir  William  Hamilton.  The  ap- 
pellants having  obtained  judgment  for  2820/.  fterling,  fueditto 
execution  upon  Sir  William's  heritable  eftate,  and  the  refpondent 
thereupon  rcprefented  to  the  Court,  that  he  being  heir  eufnbenefkk 
invenfariif  was  only  accountable  for  what  he  had  received  ;  that 
he  was  willing  to  aflign  Sir  William's  whole  eftate  for  fatisfadion 
of  the  appellant's  demand,  refcrving  to  him  fo  much  of  the  faid 
eftate  as  would  anfwer  the  expences  laid  out  by  him  in  managing 
and  defending  the  eftate.  As  executors  had  certainly  an  allow- 
ance for  their  necefTiry  expences,  and  as  heirs  were  by  the  faid 
a&  in  the  fame  condition  with  them,  they  ought  to  have  the 
fame  privilege  ;  othcrwife,  neither  heirs  nor  executors  would  put 
themfelves  to  any  expence  to  manage  and  defend  an  eftate^rom 
unjuft  claims. 

Though  this  claim  was  fo  reafonable,  yet  there  never  having 
been  any  adjudged  cafe  upon  the  point,  the  Court  of  Seffion  pro- 
ceeded very  cautioufly^  and  did  not  precifely  determine  the 
<}tteftiou  of  the  refpondent's  expences,  but  only  refcrved  the  fum 
of  250/.  proviGonally  as  a  fund  for  them,  out  of  which  thef 
night  allow  the  heir  his  neceflary  expences,  if  they  (hould  thii)k 
that  in  law  they  ought  to  be  allowed,  and  dill  left  themfelves  at 
liberty  to  determine  what  expences  were  neceiTary^  but  in  all 
probability  the  cafe  will  never  exift,  becaufe  the  eftate  will 
amount  to  mote  than  fufHcient  to  pay  the  debts  ;  and  it 
was  therefore  unreafonable  in  the  appellants  to  bring  their 
appeal  againft  a  fentence  which  is  not  final,  and  does  not  deter- 
mine the  queftion  between  the  parties,  but  is  ftlll  fubjedl  to 
review. 
f«d  mtot  After  hearing   counfcl,  it  is  ordered  and  adjudged^  that  thifiii 

^'>  MarcKt  fintence  of  the  29th  of  June   fijiijj  declaring  the  Jiiit  fo  te  Lis 
'7'*»  finita  be  revetfed ;  and  it  is  further  ordered  and  adjudged,  that  the 

appellants  be  at  liberty  t9  injijl  or  profecute  in  the  faid fuit  or  proeefsfir 
ail  the  expences  of  the  funeral,  above  the  fum  j^  250I.  to  which  the 
fame  nvere  reduced  by  the  Lord  Ordinary,  as  well  as  for  the  faid  fum 
of  250I.,  and  as  well  for  the  extraordinary  as  for  the  ordinary  cofts 
and  expences  touching  the  adtninifration  or  confirmation  of  the  fefament 
of  the  deceofedy  and  that  fuch  jeverat  fumi  as  fhall  appear  jufl  to  have 
been  allowed  or  deduBed  out  of  the  perfcnal  eflatefor  fuchfuueral 
expences,  and  for  fuch  ordinary  and  exfraordinarf  cofis  and  expences 
touching  tVe  adminiftratipn  or  confirmation  of  the  faid  teflament  (ball 
he  taken  as  remaining  dae  upon  the  bond  bearing  date  the  5th  day  of 
March  1703,  and  be  cofnputed  with  interejt  from  fuch  time  as  the 

jmonQfecuied  bj  the  faid  bond  becrnne  payable  until  the  pajnw^  thereof  % 

end 
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mni^anias  a  charge  upon  the  heritable  eftate  ;  hut  as  t$  the  interlof^' 
teryfentence  in  November  1 709,  for  fuftaining  the  bar  cf  prefcription^ 
mwereiy  the  appellamti  were  not  allowed  to  make  any  deduBi^n  out  tf 
tbeperjmal  efiate  for  feveral  rfthe  deceajed^s  debts  paid  by  the  appellants 
to  Sir  Robert  Blackwood  and  others^  fuch  debts  being  merchants  accounts 
mmd  adfudged  barred  or  prefcribed  by  thejlatute  of  King  James  the  dth, 
AS  moe  beinj^  fmed  fonr  in  three  years^  the  foid  interlocutory  fentence  is 
toreby  affirmed  :  and  as  to  the  interlocutory  order  made  the  28th  of 
November  laft^  touching  the  refpondenfs  cojlsy  the  fome  is  hereby  ro' 
omtted  to  the  Lords  ofSeJJion  to  reconfider  thefome^  together  with  the 
foid  demands  of  the  appellants  touching  the  fusural  expences^  ae$d  the 
foid  co/ls  and  escpences^  touching  the  admtniflration  or  confirmation  ^ 
the  fond  t^ament^  and  determine  tberet^on  asjhall  bejuft. 

For  Appellants,       Hho.  Pcwys.     Rob»  Raymond. 
tor  Refpondenty      David  Dalrymple,     Sam*  Dodd. 

Part  of  the  Judgments  here  reveifed,  are  founded  on  as  exiif- 
ing  cases  in  the  Di&ionary  vol.  I.  voc.  Funeral  Charges^  p.  338* 
lUodvoLIL  voc.  Perfonal  and  tranfmiffible^  p.  74. 


John  Hamilton,  of  Pumpherfton,  Efq.      •      yfppeJlant}   Cafe  i%. 
Catherine  Lady  Cardrofs,        -        •        -       Refpondent.  ^^'t^ 

8th  April  171a.  %  Jaauaiy 

MiMT.-^A  tack  fofta^ned,  which,  io  the  rfcU>l»  bore  to  be  fnn'cd  by  n  JiJkL 
Minor   with  confeat  of  bis  Curators^  but  was  figoed  by  the  fauidlotd   v^u  a^  ? 
onJy.  Feb.  IVoS. 

B^mc/^atkit •'-^In  a  redu£kioQ  of  a  Tack  on  the  ground  of  nallity^  !(  being 
found  that  the  receipt  of  the  rent  by  the  Grantor's  heir  for  more  than  |p 
ytara,  'usporced  no  bomologadoni  the  Judgment  is  revcrfed. 

IIS 'i6yi,  Sir  William  Stewart,  orKirkhill,  the  refpondent's 
brother,  let  to  Alexander  Hamilton  the  appellant's  father, 
then  his  factor  or  baillie,  the  lands  of  Strathbrock  for  the  term 
of  three  19  years,  at  the  rent  of  about  50/.  annually.  The  tack 
in  the  recital  bore  to  be  granted  by  the  faid  Sir  William^  with  the 
coofent  of  his  curators,  but  it  was  fubfcribed  only  by  himfelf. 

Sir  William  died  fome  time  after  the  dace  of  this  tack«  but  the 
precife  date  of  his  death  does  not  appear.  The  refpondent,  bis 
fifter,  fucceeded  to  his  edates;  and  the  appellant's  father  and  the 
appellant  himfelf  poiTeiTed  their  farm  in  virtue  of  the  faid  tack, 
without  challenge  for  more  than  30  years  ^  and  part  of  the  rents 
had  been  paid,  (as  ftated  by  the  appellant)  to  Sir  William  before 
his  death,  and  the  reminder  regularly  to^  or  for  the  ufe  of  th« 
refpondent. 

In  1706  the  refpondent  commenced  an  a£lion  before  the 
Court  of  SeSion  againft  the  appellant,  to  remove  him  from  the 
pofieflion  of  the  faid  lands,  on  the  ground,  that  his  tack  waa 
void  being  granted  by  Sir  William  Stcwarc  whca^amUuNra  wiitb^ 
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out  confcnt  of  his  curators.  And  to  prove  the  minority  the 
refpondent  produced  a  certiBcate  of  his  baptifnii  and  feveral 
deeds  executed  by  him,  both  before  and  after  the  date  of  the  faid 
tack«  with  confcnt  of  his  curators,  to  one  of  which,  the  appell- 
ant's father  was  a  fubfcribing  witnefs ;  and  (he  founded  upon  the 
tack  itfelf,  which  bore  confcnt  of  curatorsj  though  none  were 
fubfcribing  (/J ). 

The  appellant  made  defences  to  this  af^ion,  and  the  Court  on 
the  20th  of  February  1 708,  **  fuftained  the  nullity  againfl:  the 
••  faid  tack,  the  fame  not  being  figned  by  the  minor's  curators." 

T^e  appellant  having  dated  objeflions  to  the  proof  of  minority, 
and  of  Sir  William's  being  under  curatory,  and  pleaded  homo)o«^ 
gation,  the  Court  en  the  15th  of  July  1708,  '*  found  that  the 
'*  difcharges  for  the  rent  did  not  import  any  homologation, 
<<  acknowledgment  or  confirmation  of  the  tack  for  the  time  that 
«*  was  to  run  thereof."  And  on  the  16th  of  July  1708, 
*<  decerned  againft  the  defender  in  the  removing.'* 
fnterca^  II  The  appeal  was  brought  from  **  an  interlocutor  or  decree  of 
?!?'"*7  *'  the  lA)rds  of  Council  and  Seffion,  made  on  behalf  of  Katherioe 
f  Lady  Cardrofs,  the  20th  of  February  1708,  and  of  an  inter* 
<<  locutor  pronounced  the  15th  of  July  17081  and  of  one  other 
«  interlocutor  pronounced  the  j6th  of  July  17081  whereby  the 
«<  appellant  was  decreed,  to  quit  his  pofleflion  of  the  lands 
#<  therein  mentioned.'* 

Heads  of  the  Appellanfs  Argument. 

There  was  no  dirc£k  or  legal  proof  of  Sir  William  Stewart's 
minority,  which  ought  cenainiy  to  have  been  clearly  proved ; 
the  certificate  of  his  biiptifm  could  be  no  proof,  as  leaving  the 
time  of  birth  uncertain.  Nor  could  deeds  executed  by  him,  with 
confcnt  of  his  curators,  be  in  law  a  fufficient  proof,  that  be  had 
fuch  curators  fo  as  any  deed  done  without  their  confent  (hould  be 
void.  For  there  are  two  kinds  of  curators  :  the  firft  are  fuch  as 
are  legally  chofen  and  authorized  by  a  judge  upon  the  minor's 
ipccial  choice  \  thefe  curators  having  accepted,  any  deed  doncbf 
the  minor  without  their  confent  is  void.  But  there  area  fecond 
Icind  of  curators,  otherwife  called  procurators,  who  without  any 
legal  choice,  but  the  confcnt  of  the  minor,  a£k  as  curators ; 
but  their  a£ting  does  neither  validate,  nor  does  the  want  of  their 
confent  invalidate  any  deed  done  by  the  minor.  It  is,  therefore^ 
to  be  prefume dy  that  the  curators  who  appear  to  have  confcnted 
to  any  of  Sir  William's  deeds  were  oC  this  lad  fort,  unlefsit  had 
been  proved  that  they  were  otherwife  legally  authorized,  which  the 

{a)  The  papers  and  vouchers  produced  by  the  refpondent  are  itafed  by  Forbes  to  hatt 
bien-  Certificate  of  Str  ^iirnm*sb>p(ii'm  in  1652  \  a  Cufpenfion  aod  rummoos  in  t666, 
an  ad  and  commitrion  in  '669  ^  a  fuo  roons  in  \h^o^  acharga  in  1671,  and*  fuoiaioiii 
So  .16721  all  at  the  inAance  q\  Sir  William  Stewatt  and  his  curators  \  with  a  tack  and 
ftdiry  in  1667,  fubfcribrd  by  him  and  them,  to  which  two  deeds  the  appeliant*s  fath^ 
wu  «  fubfcribinf  wicnef!;,  and  a  regiftered  fafiory  in  167a  executed  by  the  lame 
parties.  She  produced  alfo  a  certificate  under  the  hand  of  the  Commiflary  clerk  of 
^Jinbur^hy  that  Sir  WilJlam^s  ^€t  of  curatory  ftandt  ia  the  miaute  book  8th  May  1667^ 
»od  a  receipt  for  the  ad  ef  curatory  itfelf  in  1671. 

refpondeal 
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nTpttadcnt  ought  to  ha?e  prored,  feeing  aSori  incutnhit  pr$hH$* 
Nor  is  the  appellant's  father's  being  a  witnefs  to  the  deeds  in  1667 
executed  by  Sir  William  ar\d  his  curators  any  proof  of  the  minor- 
ity ;  for  Sir  William  might  then  indeed  have  been  a  minor,  and  of 
lawful  age  in  1671 ;  a  witnefs  to  any  deed  is  not  obliged  to 
know  what  is  contained  in  it.  ^ And  though  the  tack  to  the  ap.* 
pellant's  father  bears  to  be  with  confent  of  curators,  and  none  of 
them  Ggn,  yet  .that  might  either  proceed  from  this  1  that  at  the 
time  the  tack  was  drawn  Sir  WilUam  was  not  of  age,  but  might 
be  to  before  it  was  executed  ;  or  that  the  tenant  finding  they 
were  only  procurators  thought  their  confent  of  no  force  (—and 
though  he  lived,  as  is  agreed  on  all  hands  fome  time  after  he 
came  of  age,  yet  he  never  called  this  tack  in  queftion,  but^ 
received  the  referved  rent  thereof  during  his  life  {a).  The  tenant, 
then,  needed  not  the*  confent  of  the  curators  to  attain  pofleffion^ 
becaufe  he  had  been  many  years  poflefled  of.  the  lands  let ;  nor  to 
validate  tb^  deed,  for  the  firft  payment  to  the  landlord  did  bar  all 
exception  of  nullity  and  behoved  to  confirm  the  tack.  And  in 
the  prefent  cafe  every  thing  ought  to  be  prefumed  favourably  fqr 
the  rufticity  of  the  tenant. 

In  a  redudion  of  this  kind  leCon  muft  be  proved  ;  but  though 
the  minority  had  been  clearly  proved,  yet  the  tack  being  granted 
at  as  high,  if  not  a  higher  rent  than  before,  the  landlord  fuffered 
no  lofs  by  it.  Thefe  lands  would  not  anfwer  at  the  appellant's 
f^ther'S'entry,  but  he  having  ameliorated  their  condition  at  con- 
fiderabk  expence,  they  came  at  laft  to  b^  productive  j  but  the 
tenant  would  ftill  b^  a  confiderable  lofer  Ihould  he  at  prefent  be 
deprived  of  his  tack. 

As  Sir  William  Stewart  never  called  the  tack  in   queftion 
.  during  his  life,  fo  the  refpondent  his  heir  who  fucceeded  to  her 
brother  in  1674,  though  (he  knew  of  the  tack,  yet  acquiefced  in 
it  till  1706,  when  the  prefent  aAion  was  commenced,  having  all 
the  while  received  the  referved  rents  yearly  and  granted  acquittan- 
ces fQrthe  fame.     The  appellant  produced  to  the  Court  a  general 
difcharge  fron>  the  late  Lord  Cardrofs,  the  refpondent's  hufband 
deceafed,  dated  the  26th  of  December  1674,  for  the  year  1673, 
and  all  preceding,  which  included  the  rent  for  the  firft  year  of 
the  tack ;  and  this  difcharge  mentions  that  an  account  had  been 
made,  and  prefumes  that  the  vouchers  for  the  preceding  years 
were  given  up  to  the  refpondent,  or  to  her  hufband.     The  filence, 
therefore,  of  the  refpondent  during  fo  long  a  period  is  an  undoubt- 
ed confirmation  of  the    tack,  whereof  (he  is  prefumed   to  have 
known  the  tejrms  and  condition :  and  the  civil  law  in  nullities  of 
the  faoie  kind,  did  not  only  conftrue  fuch   (ilence  to  be  a  confir- 
mation fo  as  to  fupply  any  defed  *>  but  Juftinian  by  an  edid),  ex- 
prefsly  declares.^  that  if  in  five  years  no  queftion  be  moved  by 
the  grantor,  nor  bis  heir,  that  filence  fliall  be  held  as  a  confirma- 
tion.    Cod.  L.  J.  Tit-  74.     And  the  learned  Perez  obferves,  that  q^^^  ^^  - 
according  to  the  general  cuftom,  fuch  queftion  muft  not  only  ^p  t\u  74. 

(a)  Then  dqei  aoC  appear  to  hive  been  any  direct  proof  of  tfaii  averocat. 

D  4  moved 


motel  10  five  y^^lrs,  buf  fiasllly  decided  in  t^ii  i  ¥rbMU  tiAH  leOt 
bad  fto6d  unqueflioned  for  77  yeaf s. 

ifirjdlr  £/*  /i^  Reffondehfs  ArguminL 

By  t6e  h5f9  and  ilncorittoverted  Uf^gfe  df  Stotlafid,  dfl  deeAl 
done  and  eieciited  by  minora  before  their  full  age  of  ai|  «rithoiit 
the  advice  and  confedt  of  their  curatorS}  ixt  ipfo  jUre  null  and  void. 
And  in  every  ^8:  and  deed  thdt  it  to  be  oWtgirory  Open  a  niirior, 
the  cortfent  of  filch  curatory  muft  t>e  teftified  by  their  rubfcrlblnl; 
the  AttA  along  iilrlth  the  niihof  in  prefehce  of fkfmut  #itlieife4. 
•  By  theld^  of  Scotland  a  peribn's  right  of  quarrelling  an  iH- 
fnfficient  irid  Illegal  deed  i«  no^ife  cut  off  or  weaketied  by  d<»lay- 
ih^  iti  ahleft  they  let  it  ran  up  tt>  46  years  eothplete^  which  it 
iiot  pretended  in  thit  cife. 
'^  The  refpondent  fufficiietitl^  proved,  by  the  deeds  and  other 
dbctiment!}  prodlieed  by  her,  that  Siir  Williant  Stewart  wm  a 
ihinor  having  curators,  at  the  ddte  of  the  tiack  iit  qusftion ;  and 
the  ippellant's  father,  then  his  fador,  did  moft  ufiWa'rrailt^ 
ably  prevail  upon  him,  withoUt  the  knowledge  or  cbnfeht  of  Yvk 
curators,  to  grant  this  tack  for  three  19  years,  at  a  rent  moretb«h 
one  third  Under  the  true  value*  This  HGt  is  evident  becaufe  the 
appellant,  having,  in  confequence  of  the  decree  of  the  Coart 
below,  been  removed  from  the  pofltinon  of  the  farm,  the  re«^ 
fpondent  granted  a  new  tack  to  another  tenant  for  a  term  of  1 1 
years,  at  above  30A  per  annum  more  rent. 

Sir  William  never  received  any  rent  after  he  attained  hid  fall 

dige  of  at   years,  and  he  died  within  fout  itiontha  after  that 

period  ;  and  if  the  appellant  has  any  difchargel  from  the  refpdn*- 

dent  for  his  rent,  they  do  not  mention  the  tack.     Bat  if  the^ 

did,  they  cannot  validate  the  fame,  being  abfolutely  null  and  void. 

Jtt^gment,!       After  hearing  counfel,  It  u  ordered  and  adftidgedj  thai  tbefiud 

^jnl  J7H.  ffifgr/ocutorrt  decree^  and  orders  complained  of  in  the  appeal^  he  renierfed^ 

and  that  the  Lords  ofSeffion  do  order  the  a^Uant  to  beforthwth  re'-* 

Jlored  to  thepoffeffion  of  the /aid  lands^  andto  have  fatisfaBion  for  what 

be  has  loft  in  refpeB  of  the  profits  of  the /aid  lands,  by  reafon  of  th0 

decree  orders  and  interlocutors  hereby  reverfed* 

For  Appellant,  Samuel  Dodd. 

For  Refpondent,         Pat,  Turnbull,  Paul  Jodrelh  juh. 

In  the  printed  appeal  cafes  in  this  quellion,  another  point  is 
ftated,  which  it  was  deemed  unnecefTary  to  detail.  After  the  date 
of  pronouncing  the  loft  interlocutor  here  appealed  from,  the 
appellant  applied  to  the  Court  to  be  indemnified  for  certain  im* 
provements  made  by  him  and  his  father,  and  the  Court  found  that 
the  expences  of  amelioration  were,  mala  fide,  laid  out  .and  fuf- 
ficiently  compenfated  by  a  30  years  pofleflion.  But  it  does  not 
appear  from  the  judgment  in  this  appeal,  that  this  lad  men- 
tioned part  of  the  judgment  of  the  Court  of  Seflion  was  appealed 
from;  and  rht-  rcverfal*  upon  a  preliminary  point  renders  the  judg* 
ment  of  the  Court  of  Seffion  thereon  of  no  effeft.  It  is  however 
ftated  as  a  precedent  in  the  Difltionary,  vol.  1.  voc.  Bondfidi 
ionfumption,  p.  io8t 
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VnXSitn  Forbes  of  T^lquhon,        -        -       Jfpellanii    Cafe  13. 
Alexander  Forbes  of  Ballogie.        -        -       RefpmdenU    Fovntiiii- 

hallos  J«fl4 

iot\i  April  l^l2.  '^"• 

P'roMid smi  Craaaiotum.^^ln  a.tedodion  of  (anirf  4teds  ipoii  this  ^jtotrad^ 
▼tf  tout  circumftaoccft  found  irrelevaoc  or  not  proved. 

SIR  AlesniHltr  Forbes  of  Tolqofaoo,  deceafed,  the  tppellant> 
trnde,  had  vartons  tranfadions  and  dealings  with  the  fe«* 
^pondeat  1  in  the  coarfie  of  which  fundry  deeds  were  granted  by 
the  fonner  10  favour  of  the  latter^  which  form  the  fubjefl  of  the 
prefent  qaeftion^ 

In  OAober  i^4>4»  Sir  Alexander  granted  bond  for  repayment 
to  the  refpondent  of  iO|OOo/.  fcots,  which  the  bond  recites  td 
Inre  been  bolrrowed  from  him.  On  the  4th  of  September  1697^ 
Sn  Alexander  farther  etecnted  a  difpofition  in  favour  of  the 
fsfpondenty  difponlng  to  himi  his  heirs,  and  affigntes,  heritablf 
and  irredeemftbly  all  his  right,  title,  and  tntereft  in,  and  to  the 
lands  of  Loanmay ;  and  the  deed  recites,  that  the  fame  was 
fianted  for  onerous  confiderations.  On  the  16th  of  May  1699^ 
Sir  Alexander  by  another  difpofition  executed  by  htm  in  favour 
of  the  refpondent,  difponed  to  him,  his  heirs,  and  afltgnees, 
heritably  and  irredeemably  all  his  right,  title,  and  intereft  in  and 
to  the  lands  of  Shivcs  1  and  this  deed  alfo  recites,  that  it  was 
granted  for  onerous  eoofiderations.  To  thefe  lands  of  Loanmay 
and  Sluvet,  Sir  Alexander's  own  titles  were  not  clear,  there 
being  great  incttmbrances  upon  the  fame.  And  he  alfo  by  fundry 
deeds,  coDTeyed  to  the  refpondent  feveral  adjudications  and  other 
ineaaabranees  which  he  bad  upon  thefe  and  other  lands. 

Variotts  reports  being  circulated  in  the  country  refpe&ing 
thefe  traniaAioQSy  Sir  Alexander,  on  the  ad  of  September  1699, 
tiecatfd  a  deed  ratifying  and  confirming  to  the  refpondent  the 
fsid  lOfOOo/*  bond,  and  all  his  right,  and  title,  to  the  faid  lands  of 
Ifoanmay  and  Shives,  and  declaring  that  the  difpofitione  thereof, 
were  not  in  (atisfa^ion  of  the  bond,  or  any  part  thereof,  but 
that  the  bond  ftill  remained  due  and  unpaid  :  And  further  on 
the7di  of  February  1700,  Sir  Alexander  by  another  deed,  did 
difclatm  and  renounce  to  the  refpondent,  his  heirs,  and  aflignees, 
all  trail  which  might  be  alleged  againft  their  rights  and  titles  to 
the  faid  lands  of  Loanmay  and  Shives.  Thefe  lands  had  bten 
purchafed  and  acquired  by  Sir  Alexander  himfelf. 

On  the  4th  of  December  1700,  Sir  Alexander  by  a  difpofitioo 
executed  by  him,  difponed  to  the  refpondent,  his  heirs,  aiyl 
aifignees,  heritably  and  irredeemably  his  lands  of  tipper 
Tolquhon,  (being  part  of  the  family  eitate)  i  and  the  refpondent 
of  the  fame  date  executed  a  back  bond  in  Sir  Alexander's  favour, 
declaring  that  this  difpofition  was  made  to  him  o^Iy  as  a 
fecurityfor  fuch  debts,  as  were  therein  mentioned,  for  which  the 
refpondent  ftpod  boun4»  apd  that  upoii  payqucnt  thereof,  the 

refpondent^ 
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refpondent,  his  heirs,    and  affigoeesy   would  recoBfey  to  Sir 
Alexander  and  his  heirs. 

On  the  i8(h  of  April  i7oi>  Sir  Alexander  executed  an  entail 
•f  his  family  eftate,  including  the  lands  lad  mentioned,  with  the 
incumbrance  thereon,  in  favour  of  the  appellant^  and  certain 
other  heirs,  the  refpondent  being  one  of  the  fubftitutes  therein. 

About  this  period,  Sir  Alexander  was  challenged  by  one 
Thomas  Forbes  of  Watertown,  with  hartng  made  irredeemable 
conveyances  of  his  eftates  to  the  refpondent )  but  be  denied  the 
fame,  and  entered  into  a  written  contract  of  wager,  with  this 
Thomas  Forbes,  denying  that  he  had  given  irredeemable  rights 
of  his  lands  to  the  refpondent,  and  obliging  Umfelf  to  pay  loooiL 
fcots,  if  thefe  deeds  were  irredeemable,  ancfflie  was  to  receive  a 
like  fum,  if  they  were  found  to  be  only  upon  truft  and  fecurity. 

After  this,  on  the  24th  of  June  1701,  Sir  Alexander  executed 
his  laft  will  and  teftament,  fetting  forth  among  other  things,  that 
lie  had  granted  the  afore faid  bond  for  io,oooA  and  difponed  the 
lands  of  Loanmay  and  Shives,  to  the  refpondent  for  onerous  con* 
fiderations,  and  that  he  had  made  the  difpofition  of  the  Upper 
lands]  of  Tolquhon  to  the  refpondent  for  his  fecurity  and  indem- 
nity ;  and  he  thereby  appoints  feven  gentlemen  to  be  curators, 
to  the  appellant,  the  refpondent  hmijine  quo  mn,  and  named  the 
refpondent  and  two  other  perfons  to  be  bis  eiecutora.  He  dtod 
foonofter  on  the  31(1  of  July  1 701,  at  the  age  of  77  years* 

The  appellant  b<ring  a  minor  at  the  time  of  his  uncle's  death, 
when  became  of  age  in  lyotf,  brought  an  aAton  before  the 
Court  of  SeiEon  for  redu£lion  of  the  bond  and  deeds  granted  in 
iavour  of  the  refpondent,  as  having  been  obtained  by  fraud  and 
circumvention,  when  the  grantor  had  loft  his  judgment,  and  when 
the  refpondent  could  not  inftvu£l  the  onerous  confiderations 
thereof.  On  thefe  points  the  Court  allowed  the  parties  a  joint 
proof,  and  pisny  witnefles  were  examined  on  either  fide*  After 
•hearing  this  caufe,  and  confidering  the  proof  adduced,  the  Coart 
by  interlocutor  on  the  ad  of  January  171 1,  *'  repelled  the 
'<  whole  reafons  of  iedu£kion  of  the  writs  libelled  and  produced, 
**  as  irielevant  or  nor  proved.'*  The  appellant  reclaimed,  but  on 
the  8th  of  February  following  the  Court  adhered  to  their  former 
interlocutor, 
tafkftd,  13  The  appeal  was  brought  from  ^  an  interlocutory  fentence  or 
Tkcijiu  €€  decree  of  the  Lords  of  Counfel  and  Seffion,  pronounced  the 
<(  2d  day  of  January  17 10- 11,  and  the  affirmance  thereof." 

The  qualifications  of  fraud  infilled  on  by  the  appellant  were,  that 
Sir  Alexander  Forbes  had  had  a  free  eftate  of  ^  10,000  Scots  ^^ai- 
ntim:  but  that  before  his  death,  being  old  and  infirm, he  gavehidnfelf 
«p  to  the  management  of  the  refpondent  and  a  houfekeeper  j  and 
though  he  lived  penurioufly,  he  cootra£ied  in  that  period  great 
debts,  and  eiecuted  in  the  refpondent*s  favour  the  deeds  before 
.  mentioned :  that  it  appeared  from  the  contents  of  theie  deeds  and 
(he  contr^Q  of  wager  that  he  was  ignorant  of  their  import:  that, 
by  rt^e  refponddivt'smeans,  the  letters  of  his  rtlaticnswere  kept  bsrki 
'  and  accefs  denied  to  them  \  thai  his  mtinory  and  judgment  were  if' 
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cayed  in  so  much  that  he  did  not  know  his  oldeft  friends :  that  Ik 
would  have  craved  his  tenants  for  rents  paid  only  the  day  before,  &c. 

The  refpondent  anfwered,  that  the  deeds  bearing  to  be  for  one* 
rous  caufes  proved  their  recitals,  unlefs  the  contrary  was  proved: 
that  Sir  Alexander  was  (hort  fighted,  of  a  very  peculiar  humoar, 
and  always  craved  his  tenants  for  rent^hen  he  faw  them:  that  the 
appellant's  witnefles  were  perfons  of  inferior  degreei  but  that  the 
refpondent  had  proved  by  noblemen,  gentlemen,  and  other  perfons 
of  probity,  that  Sir  Alexander  converfed  with  them  as  rationally 
as  ev^r,  during  the  period  in  queflion. 

After  hearing  counfel,  //  iV  9rdered  and  adjudged  that  the  Jadgnoit^ 
petition  and  appeal  be  difmijfedy  and  that  thefentence  or  decree  and  the  '®  f^v^% 
affirmance  thereof  complained  of  in  thefaid  appeal  be  affirmed* 

For  Appellant.         Edward  tJortheyf  Sam.  Dodd.^ 
For  Refpondent.     Robert  Raymond^  David  Dalrymple. 


WilUam  Dunbar»  fecond  Son  of  Sir  William  Cafe  i^ 

Dunbar  of  Durn,        -        -        -        -     Afpellant\ 

Colonel  John  Erlkine,  -         -         -        Refpondent. 

l6lh  May  1712. 

A&  rf PsrRament  169^,  r.  9.— The  tccouott  of  a  magazine  keeper,  tttcen  and 
verified  in  tenni  of  thii  »€t,  need  not  be  verified  aiew  before  die  Court  W 
Sei&oiK 

J?x/eiic0.— Expences  of  die  Court  below  given  agaiofta  RefpoAdeot* 

^HE  Priry  Council  oF  Scotland,  in  1690,  by  a  proclamation 
-^  ordained  the  Commiilioners  of  Supply  to  fumifli  forage  for 
the  forces,  then  ftationed  in  the  feveral  counties,  to  prepare 
tnagazines  for  keeping  the  fame,  and  to  appoint  the  Collectors  of 
Supply  to  be  magazine  k  eepers*  The  appellant  was  Collefior  of 
the  Supply  and  magazine  keeper,  for  the  county  of  Banff. 

More  money  having  been  advanced  in  fome  parts  of  the  king- 
dom for  forage,  than  was  due  on  account  of  the  fupply,  in  1693,  1^3.  c*  9. 
an  A£t  of  Parliament  was  made  for  difcharging  the  fa^e,  and  the 
method  of  proceeding  and  determining  upon  claims  was  laid  down 
by  that  a£l. 

In  confecjuenee  thereof  applications  were  made  to  a  committee 
of  the  Privy  Council,  on  behalf  of  the  freeholders  of  the  county  of 
Banff,  and  by  the  appellant  who  gave  in  a  claim  for  1727/.  3/.  led. 
foots,  due  to  him  as  magazine  keeper.  There  being  fome  diffi- 
culty in  fettling  the  proportions  due  to  the  fevcral  freeholders  ot 
the  county  for  their  furniChings,  Sir  James  Abercromby  and  Mr. 
DttflF,  their  two  reprefentatives  in  parliament,  to  whom  they  had 
{tven  authority  to  zGt  for  them,  affigned  and  made  over  the  whole 
arrears,  due  for  the  county  of  Banff,  to  the  refpondent,  amounting 
to  the  fom  of  6200/..  foots,  in  which  wa«  included  the  1727/.  3/. 
}od,  cltumed  b^  the  'ap|)eUant  with  a  power  to  receive  the  (am«. 

The 
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The  reljpoDdciit  fblicited  this  bufinefs  before  the  Privy  Coimcil  i 
and  among  other  claimsi  that  ftanding  in  the  name  oftheappelU 
ant,  was  approved  of  by  the  Committee  of  Priry  Conncil,  who 
had  the  examination  of  the  fame.  After  a  report  made  by  their 
Committee,  the  Privy  Council  on  the  5th  of  December  1695, 
recommended  to  the  Commiflloners  concerning  the  Poll^Moneji 
appointed  by  the  faicl  a£l  1693,  to  make  payment,  among  others, 
to  the  appellant  of  the  faid  fum  of  1727/.  3/.  10^.  out  of  the 
Foil- Money.  On  the  6th  of  January  1696,  tbefe  Commtffioners 
did  upon  the  faid  adi  of  Privy  Council,  indorfe  their  precept  or  bill 
direded  to  George  Baillic  of  Jerviswood,  then  receiver  general, 
*<  to  pay  out  of  the  PoIl*Money  to  Lieutenant  Colonel  John 
'*  Ftikine  the  fum  of  1727/.  ?/•  loJ.  contained  in  the  within  aA, 
<<  for  the  ufe  and  behoof  of  William  Dunbar,  magazine  keeper 
*^  in  Banff."  And  the  refpondent  gave  his  receipt  for  the  fame, 
under  the  precept. 

The  refpondent  alfo  received  the  other  arrears  due  to  the 
county  of  Banff,  and  he  accounted  for  the  whole  fum  to  Sir 
James  Abercromby  and  Mr.  Duff  before  mentioned,  who  again  paid 
to,  or  accounted  for,  the  whole  fum  to  the  Commiflioners  of  Supply 
for  the  county,  including  the  1727/.  3/.  toi*  which  had  been 
dated  in  the  appellant's  name  ;  and  thefe  Commifijoners  on  the 
J 9th  of  March  1700,  granted  a  difcharge  to  Sir  James  Aber« 
cromby  and  Mr.  Duff,  and  obliged  themfelves  to  warrant  them 
from  all  afiions  that  could  be  brought  againft  them  on  that 
account. 

In  1 704,  the  appellant  brought  an  aQion  againft  the  refpoo* 
dent,  before  the  Sheriff  of  Edinburgh,  for  payment  of  the  money 
received  in  his  name  as  aforefaid  ;  the  refpondent  made  objedion 
to  the  jurifdidion  of  the  Court,  but  the  Sheriff  gave  his  decree 
againft  the  refpondent,  for  the  faid  principal  fum  of  1727/.  3/.  lo^* 
with  intereft  and  x  20/.  fcots  of  expcnces.  In  thefe  terms  the 
decree  of  the  Sheriff  was  extrafted^  and  a  horning  thereon  exe* 
cuted  againft  the  refpondent* 

But  the  latter  afterwards  prefented  a  bill  of  fufpenfion  to  the 
Court  of  Seffion,  and  on  the  26th  of  February  1706,  the  Court, 
«  found  the  letters  orderly  proceeded,  and  decerned  the  fame  to 
<<  take  effcA,  and  to  be  further  proceeded  in,  until  the  refpon- 
<<  dent  ihould  pay  to,  the  appellant  1727V.  3/.  loi/.  of  principal 
<^  wilh  intereft  from  January  1696  ;  but  fufpended  the  executioo 
^*  as  to  the  expences,  fimpUciter  :  and  of  coafent  of  parties  pro- 
<5  curators  fifted  all  execution  upon  the  faid  decreet,  till  the 
<<  Lord  Ordinary  (hould  give  orders  in  writing  for  doing  diligence 
«  thereon,  and  allowed  the  fufpender  to  retain  in  his  own  hands, 
<<  200  meiks  fcots  paid  to  the  charger  by  Alexander  Duff,  who 
«  was  cautioner  for  the  fufpender  in  the  fufpenfion  j"  and  an 
jtbefe  terms  the  decreet  was  extraded. 

The  fift  having  been  made  upon  the  idea  of  an  accommodatioo 
between  the  parties,  when  that  was  laid  afide,  the  eppeliabt  ap* 
|>lied,  to  the  Lord  Ordinary,  to  have  the  fift  taken  off»  and  after 
iundry  proceedings^  and  a  hearing  in  prefence^  the  Court  on  the 
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3d  of  January  1708,  «*  declared  they  would  hear  the  matter  upon' 
^*  the  material  juftice  of  the  caufei  and  remitted  it  to  the  Lord 
^  Ordinary  to  hear  and  determine,  or  report." 

The  Lord  Ordinary  after  hearing  parties,  ordered  the  proda^ 
matioo  concerning  the  keeping  of  magazines  and  furnifliing 
of  troopsy  and  the  books  kept  touching  the  fame,  and  alfo  tho 
accpunt  of  furnifliing,  and  lofles  for  the  (hire  of  Banff,  concerning 
the  faid  furnifliing  ftated  and  approved  by  the  Privy  Council^ 
with  their  order  upon  the  Commiffioners  of  the  Poll- Money,  to 
be  produced  by  the  appellant.  The  appellant  oppofed  this  pro- 
duSioQj  and  after  a  report  from  the  Lord  Ordinary^  the  Court  oa 
the  15th  of  July  1709,  **  found  that  whoever  did  furnifliprovifions 
**  and  provide  magazines  for  the  forces,  and  inftruded  the  fame 
*'  in  terms  of  the  z6t  of  Parliament,  ought  to  have  the  nioney 
*'  purfued  for  j  and  remitted  it  to  the  Lord  Ordinary  to  hear  the 
*<  parties  upon  the  point  of  furnifliing  the  proviHon  and  maga- 
9'  zinesy  and  to  determine  or  report ;  and  in  cafe  the  parties  con- 
<<  tenders  could  not  inftrufl  the  furnifliing  and  providing,  ordain 
*<  the  money  to  be  conGgned  in  the  clerk  to  the  procefs  hands/' 

And  on  a  reclaiming  petition  wirh  anfwers,  the  Court  on  the 
26th  of  July  17099  *^  found  that  the  faid  decree  was  00  definitive 
**  fentence,  and  adhered  to  their  former  interlocutors^  with  this 
'<  quality^  that  regard  ought  to  be  had  the  charger's  expences 
<<  in  managing  the  magazine." 

The  appeal  was  brought  from,    ^'  a  decree  of  the  Lords  of  Eoterei 
«  Council  and  Scflion,    made   on  or   about  the  26th   day   of  J*"»*y  3»» 
<<  February  1706,  and  an  interlocutory  order  in  the  fame  caufe, 
•(  00  or  about  the  15th  day  of  July  1709,  for  ftay  of  execution 
**  upon  the  laid  decree." 

H^ads  of  the  Appellanfs  Argument. 

The  appellant's  account  for  forage  truly  fupplied  by  him,  was 
ftated  to  and  allowed  by  the  Commiffioners  ot  Supply  ;  and  it 
was  afterwards  revifed,  verified,  and  approved  by  and  before  the 
Committee  of  the  Privy  Council,  aud  the  Lords  of  the  Privy 
Council^  who  by  the  faid  zGt  1693,  concerning  the  Poll-Money 
were  empowered,  and  had  authority  to  decide  and  determine  finally 
all  queftsons  and  difficulties,  which  were  by  the  famd  a£l  unde- 
termined, or  which  might  arife  touching  the  matters  therein 
mentioned,  approved  of  the  report  of  their  Committee,  and 
what  they  did  was  purfuant  to  the  authority  given  by  parliament. 
The  Court  of  Seflioo  therefore  had  no  authority  to  decree  any 
account  to  be  taken  touching  the  faid  magazines  and  provifions  i 
the  decree  extracted  in  this  cafe  was  a  definitive  fentence,  accord- 
ing to  the  articles  of  regulation  concerninp^  the  Seflion,  purfuant 
to  anaflof  parliament  in  1693,  entitled  Commiffion  for  regulation  1^3.  c.34. 
of  Judicatories, 

fhe  refpondent,  in  receiving  the  money  in  queftion  was  a 
truflcc  for  the  appelj^int  and  had  no  manner  of  interefl:  therein, 
noranyjuftrcafon  to  withhold  the  fame  from  the  appellant,  which 
he  bath  done  abuve  16  years,  and  hatli  occafioucd  the  appelhnt's 
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fpendingi  in  chirges  relating  thereto^  more  than  the  (aid  money 
decreed  to  bim. 

Heads  of  the  Refpondint*s  ArgumenU 

The  appelUnt  himfelf  never  furniihed  any  corn  or  draw 
towards  the  faid  magazine^  but  being  keeper  of  the  books  of  fur- 
nifhing,  inftead  of  dating  the  accounts  for  furnifliing,  as  dae  to 
the  (hire,  or  to  the  feveral  furniihersi  he  dated  them  as  doe  to 
himfelf  \  and  the  refpondent  received  the  money  from  the 
receiver  general,  in  confequence  of  an  affigoment  made  in  his 
favour  by  the  reprefentatives  in  parliament  for  the  county  of 
Banff,  and  not  in  virtue  of  any  authority  from  the  appellant 
himfelf. 

The  fid  which  was  agreed  to  by  the  confent  of  both  partiet^ 
ought  not  to  have  been  taken  off,  till  a  fair  account  were  takf  n  ;  it 
being  unreafonable  that  the  appelhnt's  word  only  (hould  be  taken 
indead  of  regular  and  prqper  vouchers ;  which  vouchers  if  he 
could  produce  would  certainly  be  allowed,  but  it  \Vould  be  moft 
unreafonable,  that  becaufe  the  appellant  who  ha4  the  books  in 
his  own  hands,  and  made  up  the  accounts  in  his  own  name, 
though  he  had  not  furniOicd  any  thing,  (hould  by  fuch  meant 
deprive  the  freeholders  of  their  right  who  had  adually  fumiflied 
the  fame,  and  in  truth  and  faJi,  if  the  appellant  is  obliged  to  prom 
duce  vouchers  for  his  furnifliing  it  will  appear  plainly,  that  be 
had  none,  or  at  lead  very  fmall  intered  in  this  money,  and  never 
was  any  money  out  of  pocket  in  furnifliing  or  providing  corn  and 
draw  for  the  magazine,  the  fame  having  been  really  furniflied  bf 
the  freeholders  of  the  county. 
Judgment,  After  hearing  counfel,  //  is  ordered  atid  adjudpdy  ihatfi  much  tf 
iji»  *^  /A/y2j/J  decrees  orders  and  interlocutors y  as  are  complained  of  iin  the 
faid  appeal f  and  made  in  thk  caufe^  tvbereiy  the  appellants  executiom 
wasjfayedi  be  reverfed  and  fet  afide :  and  that  the  Lords  of 
Council  and  SeJJion  in  Scotland^  do  brder  execution  to  be  forthwith 
ijfiudfor  the  fum  of  \^2']\.  3S.*iod.y2:p/j'  money  decreed  to  the  appeU 
lant  William  Dunbar  and  for  1 2ol.  fcots  money  cofis^  decreed  to  the 
appellant  by  the  Sheriffs  of  Edinburgh^  and  that  the  Lords  of  Council 
andSeJfton  do  alfo  forthwith  order  interejl  to  be  computed  and pend  for  the 
faid  fum  o/*  17 27 1.  39.  \  06,  fcots  money^  for  the  time  the  fame  came 
into  the  hands  of  the  refpondent  Erfkine^  until  the  fame Jball  be  paid  tack 
to  the  appellant^  and  alfo  that  the  appellant Jhall  have  his  full  coflsfor  M' 
his  fubfequent  proceedings  before  the  faid  Sheriffs^  and  Lords  of  Omncit 
and  Zeffion^ftnce  the  taxation  of  his  cojts  by  thejaid  Sheriffs^  and  that  exe* 
cution  be  alfo  forthwith  ijfued for  fuch  interejl  ^  and f ubfequent  cofls^  after 
difcounting  of  the  fum  of  2CO  merks  paid  to  the  appellant  by  Alexander 
Df{ff  and  mentioned  in  the  decree  by  the  faid  Lords  tf  Council  and 
Sejjton^  and  that  the  faid  Lords  of  Council  and  Seffion  do  order  ibe 
fame  to  be  done  accordingly* 

For  Appellant,  P.  Crawford^       Ro.  Forbes. 

For  Rcf|>ondent^         Rob*  ftaymond^    P,  King, 
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Sir  Patrick  Home,  Baronet,  •        -        Appdlani\    Cafe  15. 

Sir  Robert  Home»  Baronet,  -        -        RefpmdenU   r«»n«w. 

Et  e  Contra.  J«m,  i  Dec, 

inx^Ma,  .71  J.  {:,",T4; 

P'r^ff^  ««i  (3rcA0rven//0iv.— Circumftancet  fafBcient  to  teduce  dee4t  upoa  tbl<  7jalyi7ot« 
grottiid.  Being  lb  redooed  they  ftaad  ai  a  iiecari^  Miijf  ior  the  •Mrous  xo  Feb.  17, 
cavfet  tlNnef.  Jttljr,  179 

Xi&ttoin.— >By  marriage  CMtraQ  the  hufband  is  bound  to  refign  the  eftafe  to   Dec.  I79t. 
himfelf,  and  the  heirs  xnaJe  of  the  nMrrisge,  and  inhibitjon  being  uftd  rbereoa   »i  No?. 
lie  wai  difjblcd  to  dlfpofe  «f  Umc  «ftaM  gFatiilwiiflj»  io  pvejndiceof  the  heir  171 « • 
flMdeof  theoMrriitge.  Forbety  16 

i2^^r^»r«rMi.-^Thii  heir  mak  being  fenred  Barn  maJcMlut  et  frotfyS0ms  to  his  J«iy»  l/ot* 
^her  it  fbuad  liable  by  the  Coart  to  warrant  hu  lather's  deeds^  but  tht 
judgment  is  reiperfed. 

4j^,««»A  tomui  Sob  hating  accepted  fronn  his  Father  a  tacic  of  the  eftate  for 
payment  ofdebU  and  baTiogaftei wards  t^lceo  a  difpofition  of  chjt  eftate 
from  his  eUrr  broth er|  the  trofte;  is  obliged  to  count  and  ckar  the  lAeroui 
caole  of  this  difpo6tioo»  at  the  foit  of  the  foo  of  the  (ud  dder  hrocher^ 
(wiiMfr  tlK'CBart  had  6uad  to  be  har»msU,) 

CiR  John  Hom^  of  Renton,  Baronet,  deceafed,  had  two  Sons, 
^  firft  Alexander,  (afterwarids  Sir  Aiexand<fry  ^the  father  of 
Sir  Robert,  party  in  thefc  appeals,  and  Second  Patrick,  (afterwards 
Sir  Patrick)  the  other  party  therein. 

Oo  the  30tb  of  September  1670,  Sir  John  executed  a  fettle* 
ment  or  entail  of  his  lands  and  edates,  upon  his  eldeft  fon  and 
the  heirs  thfcrfin  mentioned  1  but  not  having  been  regiftered, 
and  no  infeftment  having  been  taken  thereon,  it  was  after  Sir 
John's  death  cancelled  or  deilroyed  by  his  fon  Sir  Alexander; 
and  the  ptecife  terms  of  it  are  not  agreed  upon  by  the  parties.  On 
the  .6th  of  0<£iol^er  thereafter.  Sir  John  executed  a  difpofition  or 
CAnveyaoce  of  his  whole  unentailed  and  perfonal  property  to  nis 
faid  fcm  Alexander,  upon  the  following  recital.  <<  And  feeing  by 
"  difpoCtk>»  of  tailzie  dated  the,  30th  of  September  laft,  I  have 
^  difponedmy  lands,  &c.  to  Alexander  Plome  my  ridelt  fon,  &c. 
*^  therefore  wit^ye.  me,  for  the  better  and  more  efiedual 
^  payment  of  jpy  dtbu,  t^at  my  lands^  Hving,  and  eftate  may  b% 
'*  dilburtbcned  of  the  fame,  to  have  given,  granted,  and  difponed 
^  to  the  faid  Aksander  Home,  with  the  refervations,  conditions, 
**  and  Umitaiioixs  after  mentioned i"  then  follows  the  enumera- 
tion of  the  partteulars  conveyed,  and  the  conditions  of  the  con* 
veyaace,  th?t  Alexander  Home  (hould  be  bound  by  his  accept- 
.ance  to  fell  fnch  part  of  the  fubje£ls  conveyed,  as  conlifted  in 
lands  apprized,  or  takcra  in  execution  for  debts,  and  alfo  fuch 
part  thereof  as  confided  in  moveables,  and  to  do  exa£l  diligence 
far  recoYeriag  debts.  (}ue  to  Sir  John,  and  to  apply  the  price  of 
fabjeAs  foM,    or  money  recovered  within   year  and  day  after  J 

Sir  John's  death  ii|  payment  of  debts,  and  that  the  faid  Alexander  J 

Home  ihould  have  no  power  to  difpofe  of  any  part  of  the  faid 
entailed  eftates,  till  the  unentailed  and  perfonal  eftate  was  fold, 
'9Xkd  applied  for  payment  as  aforefaid  -,  and  Alexander  was  further 

.:       '  difabW 
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difabled  from  difpofing  of  the  faid  perfonal  and  unentailed  eftate, 
ot  any  part  of  it  otherwife  than  as  aforeOud^  or  xp  do  ^nj  deed^ 
whereby  h  might  be  afleded  or  eriSed  ;  and  if  the  faiil  Alex* 
ander  fiiould  ad  contrary  therto,  then  hi^  ri^tfta?  to  becoiuf 
▼oid»  and  the  right  of  the  .whole  was  to  devolve  on  Sir  Patricki 
for  the  fame  ends  and  purpofes* 

On  the  13th  of  May  idyi^  Sir  John  /urther  executed  a  leafe 
of  his  entaikd  eftale,  in  favour  of  hts  fccond  fon  Sir  Patrick,  who 
was  then  an  advocate,  expteffing  the  caufe  to  be  for  payment  of 
liis  debts*  and  children's  portions^  that  his  entaUed  oftate  might 
be  diflnirthened,  to  eommeoce  from  the  next  term  after  Sir  John's 
decafe,  and  to  continue  five  years,  and  fo  from  five  years  to  five 
years,  till  the  whole  of  the  debts  and  portions  ihouid  be  paid ; 
the  faid  Sir  Patrick  paying  yearly  to  Sir  Johr/s  Tcl\6t  88/.  17/. 
fterliog,  to  Alexander  the  eldeft  fon  1 1 1/.  ox.  fterling,  and  apply- 
ing the  furplus  for  payment  of  debts  and  children's  portions )  and 
Sir  Patrick  was  thereby  bound  to  count  and  reckon  yearly  for  his 
intromiiTions,  at  the  fight  of  Charfes  Maitland  of  Hatton,  after* 
wards  Earl  of  Lauderdale,  and  Greorge  Home  of  Kaimes,  Sir 
John's  brother.  Sir  Patrick  was  thereby  alfo  to  have  deduAion 
of  what  expences  he  (hould  be  at  not  only  in  managing  the  faid 
entailed  eftate;  but  alfo  all  charges  and  expences  which  he 
(hould  be  at  in  purfuing  or  defending  any  aAion  or  plea  at  law  on 
account  cf  the  faid  eftate,  or  in  purfuing  or  defending  any  aAieii 
competent  to,  or  that  might  be  moved  againft  Sir  John's  heirs, 
and  fucceflbrs. 

Sir  John  died  foon  after  in  July  idyt,  and  Sir  Patrick  enterd 
to  poilefiion  of  his  landed  eftate,  by  virtue  of  the  faid  leafe.  On 
the  28th  of  Auguft  167 1,-  Sir  Alexander  by  a  deed  in  which  Sir 
Patrick  joined  him,  conveyed  the  bulk  of  the  unentailed  and  peN 
fonai  eftate,  confifting  of  an  apprifing  upon  the  eftate  of  John 
Rentoo  of  Lammerton,  for  the  fum  of  1243/.  ftc^l^PS  pnncipal 
money,  1800  (hecp,  280  lambs,  50  oxen,  25  milk  cows,  3  bails, 
ID  calves,  2Z  horfes,  50  bolls  of  wheat,  tie  bolb  of  barley,  and 
3 10  boljsof  oats,  to  the  faid  George  Home  of  Kaimes,  in  fecority 
to  him  of  a  certain  debt  due  to  him,  and  for  his  relief  from  certain 
other  debts,  wherein  he  was  cautioner,  for  and  with  the  faid  1^ 
John  Home. 

Difputes  ari(ing  between  the  brothers  Sir  Alexander  and  SRr 
Patricki  Sir  Alexander  in  1673  brought  an  aflion  of  count 
and  reckoning  againft  Sir  Patrick  before  the  Court  of  Seffion ; 
and  after  various  proceedings  in  that  Kdion,  the  Court  on  the 
,23d  of  December  1675  allotted  part  of  the  eftate  to  Sir  Alexander, 
for  payment  of  his  annuity,  and  ordered  the  count  and  reckoning 
to  proceed. 

On  the  27th  of  April  1 678,  a  contraft  was  executed  precedent 
to  the  marriage  of  Sir  Alexander  Home,  with  Margaret  the 
daughter  of  Sir  William  Scott,  then  deceafcd,  whereby  in  coo« 
fideration  of  that  marriage  and  of  10,000  merks,  the  portion  of 
the  faid  Margaret  Scott,  Sir  Alexander  obliged  himfelf  to  fettle  an 
;  annuity  of  20^  mcrks,  out  of  the  faid  eftate  upon  his  lady,  «imI 


td  firtde  die  hiidt,  and  baawnigs  belongni^  to  him,  upon  hlVnfdf 
mi  the  heirs  male  of  that  maniage.  And  on  the  a  »ft  of  July 
i6gOf  «  fetdemeot  to  that  ttfe€t  was  executed  by  Sir  Alexandre 
with  ceaemneaee  of  the  perfoas  named  in  the  ooiitra£l  of  marriage» 
at  vbofe  inftiBce  exccvthm  wns  appointed ;  thia  fettlement  Waar 
fegifteredy  and  inhibition  fervcd  thereon  againft  Sir  Ahexander. 

The  a^on  of  Conxt  and  rockoning  mean  time  proceeded 
witbottt  imenniffiony  and  in  July  1694)  when  it  had  already 
Ufted  ai  yetra^  Sir  Patrick  was  not  brought  to  a  final  account  1 
but  the  reuul  o£  tho  eftate  and  all  other  proofs  being  made  and 
crtifideredy  die  Comt  remitted  the  account  to  be  ftated  by  the 
Lard  Osdinaryin  the  caofcy  in  order  to  their  final  decree. 

While  nuaiters  remained  in  this  fituation  on  the  31ft  of 
October  1694,  juft  before  the  Seffion  began.  Sir  Patrick  pro^ 
cvied  from  his  brather  Sir  Alexander  a  difpofition  whereby  he 
ioU  and  difyooed  to  Sir  Patrick^  his  heirs^  and  affignees,  his 
whole  bods  and  eftate,  and  dtfcharged  him  of  all  his  intra* 
miffiens  therewith  i  and  Sir  Patrick  by  acceptation  thereof  be- 
caaie  bound  to  pay  certain  debts  thereb  particularly  mentioned, 
and  aU  ociier  ti^e  debts  of  the  faid  Skr  John  Home,  and  Si^ 
Alexander  referred  his  own  lifo-rcnt  of  part  of  the  eftate.  Of 
^wae  dale.  Sir  Alexander  executed  a  feparate  difchatge  to  Sir 
Paoiok,  of  bis  wiiole  intromiffions  in  virtue  of  the  faid  leafe  and 
otherwife,  proceeding  upon  the  recital  that  Sir  Patrick  had  ren^ 
dcred  a  juft  account  thereof  to  Sir  Alexander. 

Sir  Alexander's  lady,  and  her  fon  Robert  then  a  minor,  at 
crsdiiors  by  the  marriage  contr«£l,  within  a  very  (hort  fpace 
after  the  date  of  thefe  deeds,  made  an  application  to  the  Court 
of  Sefion  to  fet  afide  the  fame  as  procured  from  Sir  Alexanderi 
a  aua  weak  and  unfit  for  bufinefs,  by  fraud  and  circumvention,  ' 
and  in  prejndice  of  the  heir  of  the  marriage  whofe  right  could 
nos  be  defeated  by  Sir  Alexander's  gratuitous  deeds;  but  in  this 
they  did  not  fucceed« 

Sir  Alexander  died  upon  the  17th  of  May  1698,  and  after  his 
death  his  fon  Sir  Robert,  (pany  in  the  prefent  appeals)  being 
ftiU  a  minor,  by  his  curator  brought  an  adion  againft  Sir 
Patr^  before  tiie  Court  of  Seffion  to  wakfcn  the  former  a£lion 
of  count  and  reckoning,  and  to  reduce  and  fet  afide  the  faid  dif* 
pottba  and  difobarge  of  the  31ft  of  Oftobcr  i6(;4>  upon  the 
laid  ground  that  they  had  been  fraudently  obtained  from  Sir 
Alexander  without  any  onerous  caufe,  and  that  Sir  Alexander 
by  his  marriage  contra£t  being  obliged  to  refign  his  lands  in 
hvour  of  bimielf,  and  the  heirs  male  of  the  marriage  upon 
whidi  iahibition  had  been  ufed,  he  could  make  no  gratuitous 
difpofition  and  difcharge  to  Sir  Patrick  in  prejudice  of  the  heir 
maie  of  die  marriage.  The  Court  on  the  1 2th  of  January  1699, 
aHswed  a  probation  to  either  party  on  the  following  points  :  viz. 
To  the  ftid  Sir  Robert  Home,  for  proving  the  qualities  of  fraud 
and  circnmvcntion,  and  to  the  faid  Sir  Patrick  Home  for  proving 
his  defences  to  take  off  the  fatd  qualities,  and  alfo  to  the  faid  Sir 
Robert  for  proving  the  rental,  cafualties  and  value  of  the  eftate 

£  and 
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tnd  the  time  of  Sit  Patrick's  intromiffioni  widi  the  rents  tbcreofi 
and  the  compoGtions  obtained  by  htm  from  credieort;  and  to 
Sir  Patrick  for  prorinf^  the  debts  afiefiing  the  eftate  iKfponed  to 
I  which  he  had  acquired  rif;ht|  and  which  were  undertaken' to  be 

paid  by  the  difpoGtion  thereof,  together  with  the  poblick  bnrdeoi 
and  other  legal  deduQions  from  the  faid  eftate.  Witneffes  and 
other  proofs  were  adduced,  and  the  Court  on  the  loth  of 
Appealed  February  1708.  ^  Having  adrifed  Hie  debate  and  teftimonies 
ti^^  ^^'  **  adduced  and  writs  produced,  and  founded  on  for  cither  party« 
*'  found  the  onerous  caufe  and  valuable  eonfideration  of  the 
*'  forefaid  dtfcharge  and  difpoGtion  granted  by  the  (aid  6k 
<<  Alexander  Home  deceafed,  to  Sir  Patrick  Home  in  i<$94f 
*<  and  produced  in  this  procefs,  fufficiently  inftrn^ked  to  free 
<^  Sir  Patrick  from  fraud  and  circumvention .'* 

Againft  this  interlocutor  Sir  Robert  reclaimed,  particubriy 

inGfling  upon  his  father's  marriage  contraQ  and  inhibition  there- < 

AppeaTe*      on  ;  after  a  hearing  the  Court  on  the  i6th  of  July  17081  "  found 

•""^Ju  ^"    **  ^^^^  ^^^  obligation  in  the  faid  contradk  of  marriage  betwixt 

*       <<  the  faid  Sir  Alexander  Home  and  Dame  Margaret   Scott  bis 

*<  Ladyi  whereby  the  faid  Sir  Alexander  is  bound  to  refign  the 

<<  "eftate  in  favour  of  himfelf»  and  the  heirs  male  of  the  mar* 

•  ('  riage,  with  the  inhibition  raifed  thereon,  did  difable  him  to 

I  V  difpofe  of  that  eftate  gratuitoufly,  in  prejudice  of  Sir  Robert 

!  **  who  was  heir  male  of  the  marriage/^ 

Sir  Patrick  reclaimed,  inGfting  that  Sir  Alexander  Home  was, 
by  the  claufe  in  the  marriage  contrad,  Gar  and  might  difpofe 
of  the  eftate ;  and  further  (bat  Sir  {tobeit  was  ftrved  heir  male 
general  to  his  father  and  fo  obliged  to  warrant  all  his  father's 
^eedsi  aqd  eonftquently  could  not  call  in  queftion  the  (aid  dif* 
poGdon  and  difchargc.  The  Court  heard  parties  in  their  owft 
prefence  upon  thefe  points  :  viz.  **  Whether  by  the  retour  Sir 
«<  Robert  be  heir  of  proviGon  only,  and  not  liable  to  wamnt 
<*  his  father's  difpoGtion  in  favour  of  Sir  Patrick,  as  being  coo* 
«  trary  to  the  proviGon  in  Sir  Robert's  father's  contiafi  of 
"  marriage  (  or  if  heir  male  alfo,  and  thereby  Jiable  to  warrant 
<<  his  father's  difpoGtion."  The  brief  upon  which  the  fervicei 
proceeded,  bore  that  the  perfon  to  be  ferved  was  heir  of  pro- 
viGon, the  retour  run  in  thefe  words,  '*  haeres  mafculus  et  pro* 
«'  viGonis  quondam  Domini  Alexandri  Home,  virtnte  contrsfiuf 
«<  matrtmunialis  confc£^.  inter  diAum  Dominum  Alexandromct 
<*  DominamMargaretam  Scott'dedar.  27Aprilis  1678, per qnem 
*<-  contrafl.  d\R\XB  Alexander  obligavit  fe,  &c.  provider:  totaset 
^^•integras  terras  et  baronias  de  Renton,  &c.  in  favorem  difti 
V  Alexandri  &  haeredum  mafculorum  tunc  procreand*  inter ilhim 
Appeaird  "  ^^  Dominam  Margaretam"  &c.  The  caufe  being  heard  oa 
from  by  Sir  thi>  matter  the  Court  on  the  r  7th  of  December,  j  708,  "  Havittg 
Robtft.  CI  gjvifcd  the  debate  with  the  retour  and  other  documents  in 
5<  procefs,  found  Sir  Robert  Home  was  ferved  not  only  beir  of 
f<  proviGon,  but  alfoheir  male  general."  And  to  this  tntcrloct- 
An9'-aie<)      tor  the  Court  adhered  on  the  5tb  of  January  1709. 


f  rtinbjr  Sir 

Itobort, 


Sir 
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Sir   Robert  tftenrarils   iafiftcd  upon  a  new  gtoand :   viz* 
**  That  Sir  Patrick  having  accepted  of  the   leafe  of  the   faid 
"  Janda  from   the  faid  Sir  John   Home  deceafed  he    became 
**  thereby  a  trnftec  for  the  ufe  of  the  faid  Sir  Alexander  Home  ; 
<*  and  that  therefore  Sir  Alexander  could  not  grant,   nor  Sir 
**  Patrick  accept  of  the  f^id  difpoiition  or  difcharge/'    After  a  Appealcil^ 
hearing    the  Court  on  the   12th  of  January    17099    *<  found  ^^"!^^ 
''  that  the  lefpondent    a«  heir  or    otherwiie  reprcfenting  his 
**  father  Sir  Alexander,  is  not  obliged  to  warrant  the  difpofition 
^  of  the  lands  to  Sir  Patrick  Home,  or  difcharge  of  intromifliona 
^  by  virtue  of  the  kafe  or  omiffions }  but  found  that  Sir  Robert 
<*  Home  by  virtue  of  Sir  Patrick's  accepting  of  the  faid  leafcp 
<*  may  quarrel  the  faid  difpoGtion  and  difcharge,  in  fo  far  as  the 
<<  fame  was  not  granted  for  an  equivalent  onerous  caufe/'    And 
Ais  interlocutor  was  adhered  toon  27th  of  January  thereafter : 
And  the  Court  on  the  of  II  tb  February  1709,  «<  found  that  Sir  ^^^^jj, 
**  Patrick  was  obliged  to  count  and  clear  the  valuable  confideration  Patrick. 
**  for  which  the  faid  difcharge  and  difpoGtion  were  granted." 
On  the  I7tb  of  July  171 19  the  Court  did  for  that  purpoie  refer 
the  faid  account  to  the  Lord  Ordinary  to  be  audited  by  him. 

Upon  Sir  Patrick's  petition*  the  caufe  was  reheard,  and  the  Appealed 
Court  on  the  20th  of  November  1 7 1 1»   *^  found  that  Sir  Robert  fro«  ^y  ^^ 
**  Home  was  not  bound  to  warrant  his  father's  difpoGtion  or  ^^^^ 
*'  difcharge,  but  that  he  might  controvert  the  fame,  in  fo  far  as  not 
'*  granted  for  valuable  conGderations,  and  therefore  ordered  Sir 
*'  Patrick  to  account  before  the  Lord  Ordinary  in  the  caufe." 

The  original  appeal  was  brought  from  <*  feveral  interlocutors  or 
'^  decrees   of  the  Lorcb  of  Council  and  Seflion  pronounced  the  Entersd,  it 
•*  i6thof  July  1708,  the  12th  January    1708-9,  the  nth  of  J*n»"y 
*' February  x7o8<-9,   the    i7tb    of    July   1711,   and    20th  of  *'"•'*• 
**  November  17 1 1,  on  behalf  of  Sir  Robert  Home  Baronet." 

And  the  crofs  appeal  **  from  feveral  interlocutors  or  decrees 
**  pronounced  by  the  Lords  of  Council  and  Seflion  the  lothof  Entered.  S 
•*  February   1708,  the  17th  of  December  1708,  and  the  5th  of  April  i7i». 
^*  January  1709.*' 

Heads  ofSir^PairicVs  Argnment  on  the  Original  Appeal. 

It  could  be  no  breach  of  truft  in  Sir  Patrick  with  refpefl  to 
Sir  Alexander,  to  accept  of  an  abfolute  conveyance  of  the 
pieoiiba  from  Sir  Alexander,  becaufe  he  being  entitled  to  the 
revcrGon  after  the  truft  of  the  leafe  difcharged,  might  difpofe  of 
the  lands  as  he  thought  Gt}  nor  with  refpe£l  to  the  creditors  in 
whofe  lavour  the  leafe  was  made,  becaufe  all  their  debts  were 
fatisGed  and  paid  and  they  do  not  complain. 

Bythe  interlocutor  12th  January  1709,  Sir  Alexander  might 
bare  fold  the  eftate  to  Sir  Patrick  for  an  onerous  confideration  ; 
Md  by  the  interlocutor  of  the  loth  of  February  1708,  the  Court 
found  the  onefous  confideration  of  the  purchafe  proved :  and 
faeh  pocrotts  confideration  appears  upon  the  very  face  of  the 
difpofiiion,  iot  there  the  debts  due  by  Sir  John  Iiome  and  Sir 

£  2  Alex- 
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Alexander  are  recited^  and  all  thefe  debts  together  with  the 
Ecnul  of  the  eftate  weie  under  the  view  of  me  Cottrt»  when 
tbejr  found  the  onerous  confideration  fufficiently  mftrmAed. 

dir  Alexander  to  whom  Sir  Patrick  was  made  aooountaUe  bv 
the  leafe  having  in  his  lifeiime  commenced  aa  z&iqu  againn 
Sir  Patrick  for  fuch  account,  and  havings  after  the  fame  had 
depended  before  the  Court  of  Seffion  from  1675  to  1694^  given 
Sir  Patrick  a  full  and  general  releafe  and  difcbarge  for  all  the 
rents  received  by  him,  in  which  it  is  declared,  that  Sir  Patrick  had 
made  jnft  account  and  reckoning  for  the  rents  received  by  him  by 
▼irtoe  of  the  leafe,  Sir  Robert  ought  not  now  to  he  admitted  as 
heir  to  his  father  to  contiovcrt  the  fame. 

Heads  of  his  Argununt  on  the  Crofs  Appeal* 

(Sir  Patrick  denies  the  alleged  fads,  that  Sir  Alexander  was  a 
weak  man,  and  impofed  upon  :  he  allows  that  he  eniertained  ap« 
preheufions  of  witches,  but  dates  that  many  good  men  had  fimilar 
notions,  and  that  feveral  people  of  late  had  been  executed  ia 
Scotland  for  witchcrafu) 

The  deed  of  entail  alleged  to  have  been  executed  by  old  Sir 
John  is  not  extant  or  exhibited  in  the  caufe,  fi>  that  no  argument 
could  be  brought  from  it  s  and  no  entail  could  be  made  but  with 
the  burden  of  the  grantor's  debts.  If  any  fuch  entail  were  made 
it  was  cancelled  by  Sir  Alexander^  as  he  acknowledged  upon 
oath  before  the  commencing  of  any  a£tioa  againil  Sir  Patrick, 
and  fo  the  terms  of  it  cannot  be  known- 
Soon  after  the  date  of  the  forefaid  difpoGtion  and  dtfcharge, 
Sir  Robert  and  his  guardians  applied  to  the  Court  of  Sef&on,  to 
have  the  fame  fet  afide  upon  the  fame  grounds,  which  he  after- 
wards  infifted  on  in  the  prefent  cauTe.  But  the  Court  by  three 
feveral  interlocutors  or  decrees  on  the  14th  of  November  i<594i 
the  4th  of  December  thereafter,  and  the  13th  of  November  i6p5i 
refufcd  to  admit  the  fatd  reafons,  and  difmiiTed  the  a^lion :  and 
thefe  decrees  are  not  appealed  from. 

The  onerous  caufe  of  this  purchafe  appears  upon  the  very 
face  of  the  deeds ;  In  thefe  the  rent  of  the  tftate,  amount  of  debts 
and  refcrved  annuities  are  particularly  fet  out ;  it  was  evident, 
that  a  fund  could  not  be  raifed  from  the  rents  to  pay  the  annual 
burdens,  and  difchargc  the  debts.  Several  creditors  alfo  had  ad- 
judged, and,  but  for  Sir  Patrick's  interference,  would- have. carried 
off  the  eltate. 

With  regard  to  Sir  Robert'<^  ^'~7tce,  the  Court  in  confidcring 
this  point,  called  for  the  who  ,^ptrs  relating  to  that  fervicc, 
all  which  exprcTsly  bear  Sir  Robert  to  be  ferved  heir  male  and  of 
provifiom  The  claim  given  in  to  the  jury  bears  exprefsly  that 
be  claims  himfelf  to  be  ferved  heir  male  and  of  provifion :  and 
the  depofitions  of  witnefles  adduced,  prove  that  he  is  heir  maleaod 
of  provifion ;  and  the  verdi£t  of  the  jury  bears  the  fame,  as 
does  the  extrad  of  the  retour  from  the  Chancery  which  is  the 
conclufion  of  all.     What  was  alledged  by  Sir  Robert  in  the 

Court 
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Court  below,  tbat  it  was  only  «  miftake  of  the  clerk  in  adding 
the  partick  et  between  the  words  mafculus  and  provjfionis  in  th^ 
letoiit ;  and  that  the  briere  which  was  the  warrant  of  the 
ierrice  bore  only  heir  tf  prawfion  and  not  heir  male,  is  of  no 
moment.  For  the  brieve  is  only  a  fliort  piece  of  form  in  two  or 
three  Unes,  for  a  warrant  to  faminons  the  jury,  which  paffes  of 
courfc ;  and  it  is  never  regarded  how  the  party  is  defigned  there» 
feeing  the  fame  jory  ferves  all  difierent  forts  of  heirs.  When 
once  the  jury  is  met,  the  party  has  it  ftUl  in  his  option  to  explain 
himfelf  by  his  claim  or  petition,  as  to  the  nature  and  kind  of 
heir  he  defiens  to  be  fcrred.  And  it  cannot  by  law  be  admitted 
to  allege,  that  after  a  writ  is  recorded,  the  fame  is  falfe  by  a 
pretended  miftake  of  the  cltrk. 

And  further  Sir  Robert  oftner  than  once  defigned  himfelf  heir 
male  in  the  Court  below ;  and  being  heir  male  he  is  confe- 
qaently  bound  in  warrandice,  which  is  fo  certain  a  principle  in 
die  law  of  Scotland,  that  Sir  Robert  has  not  appealed  againft  the 
interlocutor  of  the  2d  of  December  1708,  on  that  head. 

Heads  tf&r  RAerfs  Argument  on  both  Appeals. 

(Sir  Robert  in  return  details  the  diflFerent  fa£l8  inferring  im- 
becility on  the  part  of  his  father,  and  lefion  towards  bis  father 
and  himfelf;  but  thefe  fadls  cannot  be  dated  with  precifion  from 
the  appeal  cafes ) 

With  regard  to  the  retour,  the  word  et  between  mafculus  and 
pnwjionis  was  infexted  during  Sir  Robert's  minority  by  a  mif* 
take  of  the  clerk,  and  ought  not  to  be  made  ufe  of  to  his  pre 
jadice.  For  ifl.  The  brieve  or  warrant,  which  regulatea  the 
retour,  was  only  to  fcrve  him  heir  of  provifion.  2d.  The 
a£lion  was  brought  by  Sir  Robert  exprefsly  as  heir  of  provifion^ 
and  Sir  Patrick  for  many  years  anfwered  on  that  title  ;  and  3d. 
There  was  no  inheritance  in  which  Sir  Robert  could  fucceed  to . 
his  father  as  heir  male  general. 

Sir  Robert  humbly  hopes,  that  after  fuch  (inifter  praQices 
ufed  by  Sir  Patrick  to  defeat  the  vvife  and  jufl  provifions  of  his  fa* 
ther,  to  circumvent  a  weak  brother,  to  deprive  the  creditors  of  their 
juft  debts,  and  Sir  Robert  his  nephew  of  his  whole  inhfritancci 
and  even  to  reduce  him,  his  wife,  and  children  to  beggary,  (he 
b^ving  no  other  eftate  than  what  depends  on  the  event  of  this 
a£lion)  and  as  nothing  more  is  required  of  Sir  Patrick  than  that 
he  Ihould  come  to  a  fair  account  that  the  houfr  will  rcverfe  the 
decrees  or  interlocutors  appealed  from  by  Sir  Robert,  and  fee 
afide  the  faid  difpoficion  and  difcharge  on  which  they  were  found- 
ed, and  affirm  the  decrees  or  orders  appealed  from  by  Sir  Patrick 
with  exemplary  coils.  * 

After  hearing  counfel,  It  is  ordered  and  adjudged  that  thefeveral  Judgaient, 
decrees  or  inter/tutors  complained  of  in   the  appeal  of  the  faid  Sir  JIj^/'* 
Patrick  Home  be  affirmed,  and  tbat  the  faid  petition  and  appeal  of 
the  faid   Sir  Patrick  Home  be  difmijjid  ;  and  that  the  fevered  decrees 
9r  vsterlocutors  pronounced  the  loth  of  February  i^i,  the   17th  ^ 

£  3  December 
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December  1708,  and  the  5th  of  January  1709,  complained  of  iy 
the  f aid  Sir  Robert  Home^  in  ^  his  f aid  petition  and  appeal  be  r ever  fed: 
And  it  is  further  ordered  and  adjudged  that  the  releafe  or  difcharge^ 
and  the  grant  and  difp^tion  made  by  Sir  Alexander  Home^ 
iothefaid  Sir  Patrick  Home^  complained  of  by  the  faid  petition ^  and 
appeal  of  tbefaid  Sir  Robert  Home  having  been  gained  by  fraud  and 
circumvention  f  be  fofar  reduced  and fet  aftde  as  tofland  a  fecurity  only 
for  any  onerous  eaufe^  or  valuable  conpderation  paid^  or  made  good  by 
the  faid  Sir  Patrick  Home  for  the  fame^  and  that  the  faid  Sir 
Patrick  do  account  for  the  rents  and  prfits  of  the  trufi  eflate  granted 
to  him  by  Sir  John  Home  by  leafe  the  j  jth  May  1671  j  and  for 
all  other  fums  of  money ^  debts ^  or  mopeables  contained  in  the  aforefaid 
dif charge  and  difpo/ition  which  belonged  to  the  faid  Sir  John  Home^ 
mnd  were  received  by  Sir  Patrick  Home^  and  which  ought  to  bavo 
been  applied  for  the  debts  charged  upon  Sir  John*s  eflate ;  and  he 
allowed  on  fitch  account  what  he  really  and  bona  fide  faid  or  em^ 
fended  in  the  juft  execution  of  the  trufl  exprejfed  in  the  faid  leafe^ 
or  as  the  onerous  caufe  or  valuable  confideration  of  the  faid  difcbarge 
emd  difpo/ition  of  tbefiid  Sir  Alexander  to  tbefaid  Sir  Patrick* 

For  Sir  Patrick,         Edw,  Northey.     Sam.  MewL 
for  Sir  Roberti        Thos.  Powys.    Rob.  Raymonds 


The  decifion  of  the  Court  of  SeiEon  on  the  point  of  repre-^ 
fentation^  though  here  reverfed,  is  founded  upon  in  the  Dic- 
tionary Tol.  li.  hac  voce,  p.  345.  Indeed}  at  the  Court  of 
Seffion  afterwards  ordered  Sir  Patrick  to  clear  the  onerous  caufe 
of  the  deed  on  account  of  the  truft»  their  judgment  on  the  point 
of  the  reprefentation  was  virtuallf  done  away  and  being  there* 
fore  but  interlocutory  ought  not  perhaps  to  hare  been  ftated  at 
an  cxifting  decifion. 
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Alexander  Robertfon^rq.  of  Strowan,  Appellant  i    Cafe  i& 

Margaret  Robertfon^  his  Sifter,^       .        -        Refpwdcnt^  LT?'"" 

Feh.  lyiir 

4th  /itf/y^  171 2*  Forbet»2Xt 

Ftb*  J17H* 
fr^vi/tms  f  CkUdrem.^^A  mother  being  pne  io  poflcffioa  of  part  of  her  ddeft  ' 

Soo*s  forfeitrd  eftate  for  aliment  to  younger  chtUrcn,  in  a  quedion  wkli  the 

Son  after  the  eftate  nttond,  it  is  foomi  that  her  bCfomifliona,  abote  the  cur- 

lent  intenil  of  their  ^lioiM,  went  in  difeharge  of  former  iotereft  due  thereon 

and  of  current  intereft,  but  not  in  payment  of  principal,  or  of  itttered  afttr 

the  introraiffioni  ceafcd. 

Smttmy  femdemtg  iSr#.— ^ireumftancet  inferring  thit  crime:  though  decns 
token  in  the  civil  bCHoq,  recourfe  might  alfo  be  had  to  the  penal  i  the  paint 
•f  battery  not  remitted  by  an  aft  of  general  indtnuiity. 

C^i.-»4ol  given  »gainft  the  appellant. 

T^Y  contni£l  of  marriage  in  A^guft  1663^  between  the  father 
^  and  mother  of  the  appellant  and  rtfpondent»  the  father 
bound  himfelf,  his  beirsi  executors,  and  fucceiTors  to  pay  to  the 
younger  children  of  the  marriage  lo^ooo  merks  foots  among 
them  for  their  portions  at  Whitfunday  or  Martinmas  next 
after  they  ihould  attain  their  ages  of  15  years.  The  iflue 
of  this  marriage  were  the  appellant,  the  refpondent,  and  three 
younger  children. 

The  refpondent  attained  her  age  of  15  years,  on  the  i8th  of 
May  168 1,  but  before  the  had  received  any  part  of  the  intereft 
or  principal,  her  father  died  in  November  1688,  and  her  brother 
the  appellant  foon  after  went  beyond  ftfa8>  and  became  /c^e^ 
faulted^  and  all  his  paternal  eftate  was  feized  by  their  then  ma« 
jcfties.  The  younger  children  being  thus  left  deftitute,  appli* 
cation  was  made  to  the  Privy  Couucil  to  have  fome  part  of  the 
eftate  of  Scrowan  allotted  to  the  mother  for  their  maintenance  ( 
and  on  the  5th  of  February  1691,  the  Privy  Council,  by  an  a£k 
allotted  the  faw  mlin  of  Strowan,  with  as  much  of  the  wood 
growing  on  the  eftate  of  Strowan  as  was  accuftomed  to  be 
fawed  and  wrought,  and  the  whole  profits  and  cafualti^s  thereof, 
and  fervic^s  thereto  brlonging,  for  the  maintenance  of  the  younger 
children  during  their  pleafure,  appointing  the  faid  profits,  ca<- 
fualties,  andfervices  with  the  pertinents  thereof  to  be  paid  and  per- 
formed to  their  faid  mother,  for  her  faid  children's  aliment,  during 
the  Council's  pleafure,  upon  her  receipts  ^nd  difcharges  which 
ihould  be  fufficient  to  exonerate  the  payers  thereof. 

Ulie  mother  and  children  continued  in  pofTcflion  till  1704, 
wh:!n  the  appellant  h.ivin);  returned  to  Scotland,  his  eftates  were 
reftored  to  him.  In  1708,  the  refpondent '  brought  an  a<£iion 
againft  the  appellant  before  the  Court  of  S^flion,  for  payment  of 
her  ponion  being  one  fourth  part  of  the  faid  lo^ooo  merks  fcotSt 
with  intereft  fince  16S1,  when  (he  attained  her  nge  of  15  years. 

In  this  a£iion  the  appellant  pleaded,  a(  firft  that  he  had  no 
pare  of  his  father's  eftate  either  as  heir,  or  by  other  paflive  citlct 
bat  that  his  intromii&ona  were  by  other  fingular  utleSy  and  that 
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he  was  not  liable  to  pay  the  faid  portions  |  but  after  eiamtaiog 
fundry  witncflcs  on  this  point,  the  Court  on  the  15th  of  June 
1 7 1 19  fouod  the  paflive  titles  pron:dy  and  the  defender  to  be  liable. 
Une  appcllaiit  then  took  another  defence,  that  the  portions  of  the 

Joanger  children  tx^ere  more  than  fully  paid  principal  and  mterrft 
y  their  receipt  of  the  profits,  &c«  of  the  faid  faw-miln  ;  and  the 
refpondent  contended  that  fuch  receipt  was  merely  in  confequence 
of  a  gift  to  the  mother  for  maintaining  the  younger  children  from 
government|    and  was    not  to  be   imputed    in  payment  of  the 
principal  or  intereft  of  their   portions :  after  fundry  proceedings 
to  this  afiiou  and  a  proof  of  the  intromiflions  allowed,  the  Court 
on  the  20th  of  July  171 19  *<  found  that  during  fuch  time  as  the 
*'  purfuer  was  maintained  by  virtue  of  the  acl  of  Council  out  of 
'*  the  defender's  faw-miln,  there  could  be  no  intereft  due  to  her 
*^  for  her  faid  portion  ;  but  fufpended  the  determrining  how  far 
*<  the  purfuer^s  fuper-intromifliqns    Diould  extinguifli  her    faid 
•'  portion,  or  the  intereft  thereof  after  the  defender's  entry,  till 
**  the  proofs  of  her  intromiflions  came  to  be  confidcred.*' 

Sundry  witnefl<s  were  examined  with  regard  to  the  proGts  of 
the  fiw-miln,  and  the  purfucr's  intromiflions  therewith,  and  the 
caufe  being  afterwards  heard,  the  Court  on  the  29th  of  December 
77  f  f,  pronounced  the  following  interlocutor,  *^  The  Lords  having 
^*  confidered  the  debate  with  the  ftate  of  the  procefs  and  proba* 
**  tion,  find  that  the  fuper-intromiffion  above  the  intereft  of  loooo 
^*  merks,  beiiif;  the  younger  children's  portions  during  the 
*<  mother's  pofTtfTion,  was  not  only  imputable  to  the  payment  of 
<'  intereft  during  that  intromiflion,  but  to  the  payment  of  the 
*•  former  intereft  thereof,  from  the  father's  deceafc  to  the 
«•  mother's  poflrlTion.  by  the  aft  of  Council,  but  found  that  the 
**  fuper-intromiflion  was  not  to  be  imputed  in  payment  of  any 
^*  part  of  the  principal  fum  or  intereft  fince  flie  ceafcd  to  poflefs, 
*'  and  found  that  the  intromiflion  continued  till  Wbitfunday 
*'  1704,  and  tlierefore  decerned  to  the  purfuer  her  faid  portion 
**  with  intereft  from  that  tittie."  Againft  this  Interlocutor  the 
appellant  reclaimed,  but  on  the  9th  of  January  1711-12,  the 
Court  adhered  to  their  former  interlocutor. 

While  this  aftion  was  in  dependance  the  refpondent  prefented 
a  petition  to  the  Court  fetting  forth,  that  fince  the  commence* 
'  ment  thereof,  in  April  1709,  the  appellant  with  a  defign  to 
force  the  refpondent  to  relinquilh  her  juft  right  to  her  portion, 
and  to  give  him  a  difcharge,  did  caufe  her  to  be  feized  on  a 
funday  by  eight  men  armed  with  fwords,  piftols,  and  guns^^aod 
carried  as  a  criminal  five  miles  to  the  appellant's  houfe  at  Cary» 
from  whence  flie  was  by  his  command  dragged  away  to  his  mil- 
ler's houfe,  and  there  kept  prifoner  with  centinels  till  (he  made 
htrr  tfcape ;  and  therefore  Oie  prayed  that,  purfuant  to  the  aft  of 
1J94.C.219.  parliament  J  594.  c.  219.,  the  appellant  fliould  be  decerned  to 
pay  the  refpondent  her  faid  debt,  damages,  and  eipcnces.  The 
appelant  made  anfwers,  and  the  Court  allowed  a  proof  of  the 
matters  of  fafts.  A  proof  was  taken  accordingly  in  this  matter^ 
and  reported  to  the  Court|  but  betore  procuring  judgment  thcrtony 

the 
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the  inteiloaifeor  of  the  ftQth  of  December  171 1»  waa  pronounced. 
The  reipoodcat  after  this,  |>etitioned  the  Coukrt  to  take  tfae  proof 
of  the  f»id  iivf afioo  into  confidtration  ;  to  this  the  appellant  made 
objeAioRS,  that  it  wae  now  incompeteBt  ae  (he  bad  taken  decree 
ia  the  civil  a£lion,  and  that  the  penal  aAion  was  rcmitced  by  the 
iate  z&  of  indemnity.  Thefe  objeflions  were  repelled)  and  the 
Court  on  the  2 2d  of  February  lyti^ia,  found  the  complaint 
*<  ptoTed  in  terms  of  the  a£i  of  parliament,  and  therefore  de- 
*<  ceroed  the  defender  to  pay  to  the  purfuer  the  whole  debt 
*«  libelled  with  expenccs." 

The  appeal  was  brought  from  **  an  interlocutor  or  decree  of  the  Enterei^ 
«  aoth  of  December  1711,  and  fcveral  fubfequent  interlocutors*'*   4  March ' 

Heads  pf  the  Appellants  Arguments 

This  provi/ion  to  the  refpondent  being  conftituted  by  the 
mother's  contrail  of  marriage,  whereby  the  mother  had  an  inter* 
eft  to  fee  to  the  paymt^nt  thereof,  the  refpondent's  petition  to 
have  her  mother  put  in  pofleflion  of  a  part  of  the  appellant's 
eflate  for  that  end  can  receive  no  other  reafonable  conftru6iion» 
but  that  the  fame  was  done  for  the  full  fatisfadion  both  of  pria* 
cipa)  and  intereil  of  thefe  provifions  contained  in  the  contraA  of 
mariiage  exprefsiy  referred  to  in  the  application  to  the  Privy 
Council. 
.  By  a£t  of  parliament  in  Scotland,  no  part  of  any  forfeited  eftate 
is  to  be  gifted  away,  and  fo  long  as  there  remains  any  debts  upon 
the  fame,  the  profits  of  the  eftate  mud  be  applied  in  the  fiift 
place  in  difcharging  thefe  debts ;  and  had  not  this  part  of  the 
eftate  been  fo  applied  for  the  ufe  of  the  refpondent,  and  the 
other  younger  children,  it  would  have  been  applied  in  payment  of 
other  debts,  and  would  have  extiiiguifhed  them. 

Befides  it  plainly  appears,  thai  the  Privy  Council  were  deceived 
in  the  value  of  this  grant }  for  the  refpondent  applied  to  the  Privy 
Council,  that  her  mother  might  be  put  in  pofTeflion  of  that  part 
of  the  eftate  for  an  aliment  to  the  refpondent,  and  the  other 
children  in  the  firft  place,  with  an  order  to  the  fafior  upon  the 
faid  eftate,  to  pay  them  the  furplus,  in  cafe  the  faid  part  (hould 
not  prove  fufficient.  The  Privy  Council  then  probably  intended 
no  more  than  a  fimple  aliment  aofwerable  to  the  intereft  of  the  chiU 
drcn's  provifions,  and  were  made  to  believe  that  the  part  of  the 
eftate  they  were  to  poflefs  would  fcarce  amount  to  fo  much. 
But  now  it  appears  ptainly  to  be  of  a  much  greater  value. 

It  is  impoffible  to  find  any  manner  of  reafon  for  the  diftin^lion 
the  Lords  of  Seflion  have  made  by  their  judgment,  viz.  That 
the  fuper-intromiflions  (bould  extinguilh  the  intereil  of  the 
debts  due  before  their  pofleflion  but  not  after;  for  if  it  was  purely 
to  anfwer  the  intereft  during  (heir  pofleflion,  then  it  could  not 
fatisfy  any  thing  due  before  that  time ;  but  if  it  was  applicable 
towards  fatisfadion  of  what  was  before  due,  then  there  is  all  ima- 
ginable reafon  that  their  receipts  Ihould  eAtinguiib  their  dcbtSj  la 
tar  as  they  had  received. 

As 
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As  to  the  fentence  or  judgment  upon  the  complaint  made  againft 
the  appellant  on  the  zCk  1594-  c.  219.,  there  is  nothing  proved 
againft  the  appellant  to  bring  him  under  that  penalty  ;  befides,  it 
was  prior  to  the  z€t  of  indemnity,  and  the  refpondent  having 
taken  judgment  in  the  civil  aAion^  could  not  afterwards  infift  in 
the  pebal. 

Heads  of  tie  ReJ^onJeni*/  XrgumenU 

The  profits  of  the  faw-mtln  were  only  a  gift  of  the  government 
to  the  mother  for  the  aliment  of  the  refpondent  and  the  other 
younger  children,  who  by  the  appellant's  forfeiture  were  totally 
deprived  of  maintenance  :  and  the  refpondent  never  intromitted 
therewith,  otherwife  than  as  a  fervant  to  her  faid  mother,  who 
difcharged  her  of  all  fuch  intromiflions, 

Fiy  the  faid  a£l  i£94-  c.  219.9  It  is  provided  M  that  if  ony  per- 
*<  foQ  either  perfewer  or  defender  fuld  happen  to  (lay  or 
*<  wound  to  the  effufion  of  blood,  or  utherwife  to  invade  ane  of 
^<  them  ane  uther  in  ony  forte  'quhairupon  they  micht  be 
<<  criminally  accufed,  after  the  raifing  of  the  fummondes  and 
**  precepts  and  lauchful  execution  thereof,  or  in  ony  time  before 
**  the  compleit  execution  to  be  recovered  thereupon,  theconn^ 
.  ^*  mitter  of  the  fla^ighter,  blood  or  invafion  in  maner  forefatd, 

*'  gif  he  be  the  defender,  he  fall  be  condemned  at  the  inftance 
«*  of  the  perfcwcr,  without  ony  probation  of  the  I'bcl  except 
**  fummar  cognition  to  be  tane  of  (he  flaughter,  bloodflied,or  in* 
'*  vafion  before  the  juflice,  or  ony  other  judge  comoetent  tbere- 
«  to/' 

The  aSs  of  invafion  which  the  refpondent  fet  forth  againft  the 
Appellant  in  her  complaint  to  the  Court,  were  within  the  pro- 
vifions  of  this  a6l  of  parliament ;  and  of  this  invafion  the  refpon* 
dent  made. full  proof  not  only  by  witnefTes,  but  alfo  by  letters  under 
the  appellant's  own  hand.  She  alfo  complained  to  the  Court  of 
Seflion  of  another  a£l  *  of  invafion,  which  occurred  during  the 
examination  of  the  witneflcs. 

in  July  1711,  the  Court  ordered   a  ftate  of  the  proof  of  the 
invafion  which  had  been  taken,  to  be  prepared  for  their  confidcr* 
ation,  and  afterwards  declared  they  would  confider  the  fame  with 
,  their  firft  conveniency,  but  the  refpondent  choofing  rather  to  (heif 

the  juflice  of  her  debt,  than  the  brirbarity  of  her  brother,  did 
£rft  proceed  to  the  obtaining  the  faid  decreev  of  the  29th  of 
December  1711. 

The  a£l  of  indemnity,  upon  which  the  appellant  founded  part 

of  his  defence  relates  only  to  offencrs  againft  the  government, 

but  not  to  any  perTans  private  right  or  damages* 

fuilgmest,         After  hearing  counfel,  It  is  ordered  and  adjudged  ihat  the  appeal 

4  ?«»"'»         be  difmtffed  ;  and  that  the  interlocutors   or  decrees  therein  complained 

■7"**  of  be  ftffirmed  :  and  it  is  further   ordered  that   the  faid   Alexander 

Robertfon  fhall  forthwith  pay  orcaufe  to  be  paid  to  the  faid  Ma- garet 

RshtrtfoN  thefum  of  i\o\,  Jlerlin^  for  her  coflsfuflaif\ed  in  defenditfg  the 

faid  appeal. 

For  Appellant,  J.  Pratt.     P.  King. 

For  Refpondent        Tbo.  Lutwy^* 
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Sir  James  Sinclair  of  Dunbeath,  Bart.         -    Appellant  ;    Cafe  17* 
John  Sinclair  of  Ulbiler,  £fq.        -  -        Re/pondenU 

^d,  June   17 13. 

Frovjfiotii  t9  ChiUren.^^A  porcion  being  left  to  a  dangfater  ;  with  a  provlfo,  (hat 
Ae  Aoubt  nocdifpofe  of  rr  incumber  the  fame»  or  interell thereof^  rill  the 
tiroes  of  payment  fhnuld  be  elapfed  j  (he  might,  nevertheiefs,  make  «a 
mlTignmeDC  thereof,  in  truft  for  hcrfelf,  to  hare  an  aftion  carrftd  on  to 
recoter  the  intereft. 

A^ft§lkrvtgbtf§r  ifelay. — In  this  cafe  the  rcfpoodeiit  found  entitled  to  focli 
iatereft,  as  he  might  have  entitled  bimfelf  to  by  rej^ifteiing  the  horniog,  had 
he  not  been  retrained  by  the  appeal. 

Cs^i.— '40/.  given  againft  the  appellant 

'ITTILLIAM    SINCLAIR    of    Dunbcath,    Efq,    and    Joha 

^^     Sinclair  his  eldeft  (bni  both   Gnce  deceafed.  did  hj  bond 

of  provtfion  bearing  date  the  firlt  of  }anuar3r  1688,  oblige  them* 

(elves  jointly  and  feverally  to  pay  the  feveral  fucns  of  money,  or 

portions  therein   refpefkively   mentioned   to   the  faid  William'* 

younger  children>  and  particularly  to   Ann   his  daughter  8000 

merks  fcotSy  or  444/.  Bs.  lofJ.  fterling,  within  five  years  after  the 

faid  William's  deceafe,  and  intereft  for  the  fame  to   commence 

fix  months  after  his  death,  and  to  be  paid  monthlyi  quarterly^ 

and  continually  until  payment  of  the  faid  refpe£tive   portions^ 

And  the  bond  contained  a  provifo,  that  it  (houjd  not   be  lawful 

for  the  faid  children  to  require  payment  of  their  faid   porrionSf 

before  their  refpedlvc   marriages  and   having  a  child    fay  fuch 

marriage,  or  to  difpofe  of»  or  incumber  their  refpeclive  portions^ 

or  the  intereft  thereof,  till  the  times  of  payment  (bould.be  elapfi^d. 

The  fdid  William  Sinclair  afterwards  did,  by  a  deed  on  the 

19th  of  Auguft  1690,  bearing  to  be   in  confideration  of  certain 

fums  of  money,  at  leaft  for  rt^eving  him  of  the  burden  of  the 

children's  portions  to  his  fatisfaflion   by  William   Sinclair  his 

fccond  Ton,  fell  and   difpone  to  the  faid  William  the  fon  his 

whole  perfonal  eftate  :  and  he  died  in  September  1690.     After 

the  father's  death,  William  the  fon  pofleiTed  himfelf  of  the  whole 

perfonal  eftate,  which  was  of  great  value,  and   far  more  thaa 

fofficient  to  difcharge  the  faid  portions ;  and  he  fettled  the  whole 

of  them  except  his  faid  (ifter  Ann's.  William  having  died,  was  fuc* 

eeeded  by  the  appellant,  alfo  his  brother  and  heir ;  and   Ann 

received   from  her  brother    William   in   his   lifetime,  and   her 

brother  the  appellant  after  his  deceafe,  for  and  upon  account  of 

the  intereft  of  her  faid  portipns,  feveral  fums  of  money  in  the 

whole  amounting  to  72/.  9/.  i^. 

The  appellant  having  afterwards  refufed  to  pay  his  fifter  Ann 
her  faid  portion  or  the  intereft  thereof,  and  (he  being  unable  to 
carry  on  an  adion  againft  him  on  account  of  her  poverty,  (he  af^ 
(jgned  the  bond  of  provi(ion,  and  all  money  that  was  or  (hould  be- 
come due  or  payable  to  her,  for  principal  or  intereft  thereupon,  in 
truft  mvirtbiUfs  for  herftlf,   to    the   rtfpondent    her   relation, 

6    '  who 
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who  wai  willing  to  proCecute  fuch  fuit  in  his  own  name  agamft 
the  appellant  if  neceffary. 

After  fi?Teral  years  forbearance^  and  repeated  appfications  to 
the  appellant)  without  being  able  to  procure  any  part  of  the  fall 
Ann's  provffion,  the  refpondenti  %i4io  had  advanced  fe^rml  fuma 
of  money  for  her  fupport,  as  well  to  reicnburfe  himfelf  as  far 
recovering  what  was  furtlier  due  upon  the  faid  bond,  for  die  wfe 
and  benefit  of  the  faid  Ann,  brought  an  aftion  in  lus  own  name 
againft  the  appellant  before  the  Court  of  Seflioni  for  recovery  of 
what  was  due  upon  the  faid  bond  of  provifion. 

The  appellant  appeared  to  the  faid  afkioOi  and  acknowledgedj 
that  he  reprefented  his  faid  brother ;  but  alleged  that  the  faid 
portion  was  not  to  be  paid  until  the  faid  Ann  fliould  be  manied 
and  have  a  child  by  fuch  marriage  which  had  not  happened  ;  and 
that  by  the  provifo  in  the  bond)  (he  had  no  power  to  transfer  or 
charge  the  intered  thereof)  before  the  term  of  payment  weie 
clapfed.  And  the  faid  Ann's  aflignment  being  ot  intereft  to 
frow  due,  and  not  payable  when  fuch  aifignment  bore  date^  no 
adioo  could  be  brought  by  the  refpondent,  even  for  the  intereft 
OS  the  aflignee  of  the  (aid  Ann.  In  anfwer  to  this  the  refpondent 
acknowledged  before  the  faid  Court,  that  the  faid  a(Dgnnient  was 
in  truft  for  the  faid  Ann,  and  infifted  that  it  was  therefore  the 
fame  thing  'as  if  the  adiion  had  been  in  her  own  name.  The 
Court  on  the  24th  of  January  I7ii-i2»  ''repelled  the  faid 
•*  allegation." 

And  afterwards  the  Court  on  the  1 5th  of  February  1 7 1  r-i  2»  una- 
nimoufly  ''  found,  that  the  (aid  a(Cgnment  of  the  faid  William  Sin- 
**  clair,  the  father^  to  the  faid  William  his  fon,  being  upon  the  nar- 
^<  rative  for  certain  fums  of  money  really  and  with  cStCt  paid  and 
**  delivered  to  him,  at  lead  for  relieving  him  6f  the  burden  of  the 
'<  provifions  of  his  children,  done,  paid,  and  performed  by  the 
*^  faid  William  his  fon  to  his  content  and  fatisfa£lion ;  and  that 
*<  the  faid  William  the  fon  having  given  bonds  of  proviCon  to  the 
**  other  children,  he  ought  likewife  to  have  paid  the  refpondent 
**  and  the  faid  Ann  Sinclair,  the  fums  granted  to  her  in  the  faid 
«  bond  of  prbvifion." 

And  in  regard  the  faid  Ann  Sinclair  had  reftriAed  her  a£lion  to 
the  intered  of  her  faid  portion,  after  the  appellant  had  petitioned 
for  a  rehearing,  the  Court  on  the  23d  of  February  1711-121 
adhered  to  their  former  interlocutor,  as  to  the  intereft  of  the  afore- 
faid  portion,  and  without  prejudice  to  the  portion  itCblf>  and  to 
fue  for  the  fame,  after  the  term  of  payment  is  elapfed. 
'*M*rch  "^^^  appeal  was  brought  from  **  two  interlocutors  of  the  Lords 

j;si-i9.      *'  of  Seiliun,  the  firft  of  the  ijth^  and   the  other  of  the  23d  of 
"  February  17 11- 12/' 

Heads  of  the  RefponietiCs  ArgumenU 

The  appellant  on  purpofe  for  delay,  and  to  hinder  the  refpondent 

from  proceeding  further  for  the  obtaining  the  effect  of  the  faid  in« 

teilocutors,  did  on  the  14th  of  March  1711-12,  lodge  bis  petttion 

of  appeal  agataft  the  fame,  bUt  did  not  fesve  the  tetposdeot  wilh 

the 
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t 

Ae  filler  sntdetberevpviit  till  the  24thof  Jaoe  foUowIng,  ibtliat 
therefpoadent  could  not  put  in  bis  anfvrer  to  the  (aid  appeal,  in 
ardcr  to  famre  the  matter  difcufled  during  that  Scffion,  whereby  the 
appcUaoC  hath  not  only  dela jed  the  payment  of  the  iutereft  of  the 
laid  portioo  amounting  to  about  44 1 A  but  has  prevented  the  re* 
{jpondent  from  giving  him  a  charge  of  horning  and  regiftering 
thereof 9  aa  he  might  long  ere  now  have  done,  and  have  been  there-> 
by,  according  to  the  law  of  Scotland,  entitled  to  intereft  for  the 
find  fiim^  from  the  time  of  fuch  regiftering. 

CoMifel  appearing  for  the  refpondent,  but  no  counfel  for  the  jaagmcM^ 
appellant,    b  it  ordered  and  adjudged^    that  tie  /aid  petition  and  •  J«o* 
opped  of  Sir  Jamu  Sinclair  be  difmiffed,  and  that  the  two  interlocuiore  '^'S* 
Aerein  complained^  he  affirmed t   and  it  is  further  ordered  that  tie 
Lords  of  Seffion  do  order  Sir  James  Sinclair  the  appellant  to  pay 
to  tie  refpondim  ^hn  Sinclair^  all  fuch  inter efl  as  the  faid  John 
Sinclair  might  have  entitled  himfelfunto  by  diligence  had  he  not  been 
rffiminedfrom  doing  dUigenco  by  reafon  of  the  faid  appeal  to  this  houfe  i 
mi  it  is  alfofwrther  ordmd  thae  thefatd  Sir  James  Sinclair fiall  pay 
or  coefe  to  be  paid  to  the  refpondent  thefism  of  ^o\.  for  his  co/lsfuf* 
tomed  by  reafin  of  Ac  bringing  the  fend  appealinto  this  Houfe. 

For  RefpoBdenty        P.  King* 


Adam  Cockbum  of  Ormifton,  one  of  the  Cafe  i8« 

Senators  of  the  College  of  Juftice,  and  Forbe«,  4* 

Dame  Ann  his  Wife,  -  -  AfpeUants ;    *?>'?. 

John  Hamilton  of  Bangour,  a  Mizvor,  by 
bia  Guardian,         •         •         -        .        Refpmdent. 

I2th  June  1713. 

Com^nf^M.— In  a  que ftion  with  regard  to  funeral  ezpencett  *nd  expencetof 
ccmHrmauoa,  the  Huufe  of  Peeri  having  revei(ed  a  judgment  of  /»  finitm, 
and  fouod  that  th<  aflignee  of  ao  execut>U  naght,  wfifi  for  thefe  claimiy  it  wa» 
ftDl  competent  Co  plead  pre fcr-pcion  thereto. 

Funeral ChoT^o.  Prtjcnption, — The  accounts  paid  by  the  faid  afllignee,  without 
the  3  yenra  were  prefctibed  where  (he  herfelf  was  not  contrador,  but  where 
fhe  was  contradlur  did  not  |)refciibc. 

CD^^/CrMffft'.*.— i^The  Expences  oi  confirmation  thoogh  not  efpecially  coovqred 
to  the  bid  atfignee»  but  paid  by  her^  are  fonnd  to  exhauft  the  executry. 

Dehitor  non  prajamitur  ^'iiiare,»^^y  marriage  contract  a  wife  is  provided  to  the 
hottfbold  fumituie,  the  hulb^nd  afterwards  giants  her  a  bond  and  the  liferent 
of  a  houfe  is  fettled  upon  her,  thefe  nay  fubfift  as  feparate  and  dtllin(^  rights. 

AFTER  cfetermination  given  in  the  former  appeal  (No.  9.  of 
thie  colleftion),  the  parties  returned  to  the  Court  of  Scilion, 
and  the  appellants  claimed  the  whole  funeral  expences,  and  charges 
^  confirmation  ;  and  infixed  that  in  confequence  of  the  judgment 
of  the  Houfe  of  Peers,  no  objeflion  thereto  could  now  be  itirrcd 
00  the  part  of  the  refpondent.  The  latter  contended,  on  the 
Mher  haod|  that  obje^iont  were   ftill  competent ;  and  infifted 

that 
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tint  the  whok  funeral  expenocs  were  prefcribed,  litviiq^  bees 
paid  by  the  appellant  Ann,  after  a  lapfe  of  three  yeari  fronr  the 
dates  of  furniQiing ;  and  to  the  charges  of  cofi6rmation  the  re« 
fpondeot  made  the  fame  obje&ion  which  had  formerly  been  pro- 
ponndedy  namely,  that  they  were  paid  by  the  executrix  herfdfy 
and  were  not  fpecified  in  the  affignation  Oi^dt  by  her  to  the  ap« 
pellaot  Ann*  After  fundry  proceedioga  on  thefe  peints,  the 
Coort  on  the  23d  of  July  17129  *'  found  that  notwithftandiog 
**  of  the  decree  and  judgment  of  the  HouJe  of  Lorda^  it  wai 
**  (till  competent  to  the  defender  to  propofe  prcfcriptKni»  and 
*<  found  the  accounts  of  the  funeral  charges  paid  without  the 
*^  three  years  are  prefcrtbcd  where  the  purfuer  Ann  was  not  coa* 
*'  trailer,  but  where  ihe  was  contra&or  do  not  pre£cribe  }  and 
<<  found  the  expences  of  confirmation^  not  being  tranfmkted  by 
^  the  aflignation  to  the  purfuer  Ann,  do  not  Odiauft  the  fubje^ 
••  of  the  executry." 

In  the  mean  time  another  point  had  arifen  in  this  caufe*  By  the 
marriage  contradi,  in  the  former  appeal  mentioned,  between  Sir 
William  Hamilton  and  the  appellant  Ann,  the  latter  accepted  of 
the  liferent,  provifion  thereby  provided  to  her  in  full  fatisfaQaofl 
of  all  legal  claims,  **  except  the  whole  hou(bold  pleoifliing  that 
*^  fhould  happen  to  be  in  their  dwelling •houfeft*  the  time  of  his 
**  deceafe,  which  houfliold  plenifhing,  heit(hip  moTcables  in* 
**  eluded,  in  cafe  (he  furvived  him,  he  thereby  difponed  to  her 
**  free  of  all  debts  wbatfoever/'  At  a  fubfequent  period  Sir 
William  executed  in  favour  of  the  appellant  Ann,  the  bond  for 
7000/.  in  the  former  appeal  mentioned ;  and  having  afterwards 
purchafed  a  houfe  in  Edinburgh,  Sir  William  provided  the  Ufe* 
tent  thereof  to  her  after  his  deceafe. 

The  rcfpondent  brought  an  a£tton  before  the  Court  of  Sefiion, 
a^raioft  the  appellants^  for  redudion  of  the  decree^  in  the  former 
appeal  mentioned,  which  had  been  ptoiiounced  of  confent  of 
parties  and  extra£ted  in  September  i  710,  on  the  ground  of  min* 
ority  and  lefion,  as  his  curator  had  omitted  to  a(k  allowance  for 
|he  value  of  Sir  William  Hamilton's  houQiold  furniture,  intro* 
mitted  with  by  the  appellant  Ann ;  and  alfo  of  the  rent  of  the 
houfe  in  Edinburgh,  which  (he  poficfTed  in  virtue  of  the  faid  right 
of  liferent,  both  which  he  contended  ought  to  have  been  de* 
duAed  from  the  7000/.  bond.  After  fundry  proceedings  in  this 
a£lion  of  redudllon,  the  Cutrt  on  the  4th  of  July  1712,  **  found 
*«  that  the  7000/.  bond  granted  by  the  faid  Sir  William  Hamilton 
,  <*  to  the  defender  Ann,  and  the  liferent  of  the  houfe  alfo  pro- 
**  vidcd  to  her>  cannot  fubfift  as  frparate  and  diftinA  rights  ;  aod 
**  alfo  found  that  the  defender  Ann  could  not  claim  the  houfliold 
*<  plenifliing  without  allowing  the  value  thereof  in  part  "payment 
*^  of  the  7000/.  bond,  and  therefore  fuftained  the  reafons  of  tt* 
••  du6tion  as  to  thefe  two  articles." 
entered,  ^  he  appeal  was  brought  from  **  feveral  decrees,  fentencesi  and 

April  re,      *<  interlocutory  orders  of  the  Lords  of  Council  aod  Sci&on,of  tb^ 
«  M*  €t  ^th  and  23d  July  1 7 1 2'\ 

On 
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-  Off  tie  pMHt  of  Fufitrai  Expencts^  and  Charges  of  Confirmation. 

Hiods  of  the  Argununt  of  the  Appellants, 

This  point  is  not  now  openi  for  the  Houfe  of  Lords  baring 
nrerfed  the  judgment  of  lis  finsta^  and  allowed  the  appellants 
^  /'  ^9$f  for  the  fiinf  ral  charges  and  expences  of  confirmation, 
fhehrri^it  to  the  fame  was  thereby  eftabliflied,  and  the  Court  of 
Seffion  had  only  to  confider  what  the  appellant  Ann  had  paid  on 
ifaefe  accoiiints. 

With  regard  lo  the  charges  of  confirmation,  as  the  exeeotrix 
iffignedl  her  whole  ri]f»ht  of  adminiftration  to  the  appellant  Ann, 
there  was  no  oceafion  JFor  any  particular  affigoatioo  of  thefe  charges. 
And  the  appellant  Ann  was  taken^  bound  to  indemnify  the  exe* 
cotrix  againft  thefe  charges,  and  has  a^ually  paid  the  fame* 

Heads  of  the  Refpondenfs  Argument. 

Thovgii  it  be  dctcnnined  by  the  judgment  of  the  Flioufe  of 
LordSf  that  the  appellant  fliodd  be  at  lil^rty  to  <<  infift*'  for  the 
foocral  chains,  and  charges  of  confirmation,  the  rcfpondent  was 
not,  nor  was  intended  to  be  thereby  precluded  from  infifting 
on  any  thing  he  (hould  be  advifed  as  a  bar  to  this  demand. 

Though  the  executrix  berfelf  might  have  dedu£ked  the  ex* 
peoces  of  confirmation  from  the  perfonal  eftate,  yet  the  appellant 
Ann  has  no  pretence  to  do  fo }  becaufe  as  (he  is  not  executrix 
herfelfy  and  did  not  pay  out  any  part  of  thefe  expences,  fo  (he  has 
lo  OKutner  of  right  to  them  from  the  executrix  who  paid  them  % 
sod  flic  neither  was  nor  could  be  afTigned  to^  the  oflice  of  execu* 
tiix,  but  only  to  the  perfonal  eftate. 

In  the  Redu6lton.^>^Heads  of  the  Argument  of  the  AppellaMs. 

The  property  in  the  houlbold  furniture  accrued  to  the  ap« 
peliant  Ann,  in  rirtue  of  the  contra£k  of  marriage,  at  the  very 
nomeot  of  her  late  hufband's  deceafe,  and  this  property  could  not 
be  fuppofcd  to  be  taken  from  her  by  the  bond  for  7000^  which 
did  not  become  payable,  or  bear  intereft,  till^  about  five  months 
tftcr  his  deceafe,  for  he  died  io  December,  and  the  bond  did  not 
faildoe  till  the  Whitfunday  following.  1  hey  muft  therefore 
be  underftood  as  different  rights,  fince  they  were  to  take  effe£l  at 
^erentperhds  of  time.  And  the  declaration  in  the  bond  that  it 
wiild  bis  efiedlual  for  forcing  his  lietrs,  &c.  to  pay  the  fame,  or 
clfe  that  it  (hould  affc&  his  whole  eftate  real  and  perfonal,  could 
only  be  intended  of  fuch  eftate  as  fell  to  them,  of  which  the 
hoofhold  furniture  formed  no  part. 

With  regard  to  the  liferent  of  the  hoofc,  though  the  court 
iiad  faftaioed  thebond  to  be  in  fatisfaAion  of  the  annuity,  (which 
the  appellants  acquiefced  in,  knowing  that  the  eftate  was  not 
fulHcient  to  anfwer  boih  demands)  yet  it  could  not  be  reafouably 
fttppofed  that  this  bond  (hould  be  extingui(hed  by  the  fubfequent 
grant  of  the  life-rent  of  the  houfe.  Though  in  the  point  of  the  an- 
nuity and  pofterior  bond,  the  Coart  held  that  tK^  annuity  was 
iuiificd  by  the  bond,  upon  the  ground  that  ddltor  non  pr^fumtur 
•  donare^ 


donartf  yet  there  18  dill  libertf  for  a  perfon  /^  give  tvioe^  and  dhe 
fecond  gift  cannot  be  taken  away  b^  the  ihrft,  or  piefiuMd  lo  be  in 
fatlsfadion  thereof*  as  a  gift  might  be  wheve  tht  giver  liea  under 
an  antecedent  obKgacioo* 

H^sdj  ff  the  Refpotident^s  ArgumenU 

It  ia  a  maxim  in  the  law  of  ScotkMid>  that  dthkar  mmptfmfumHm 
i$nar€^'xaA  eonfe^ently  wfaaterer  the appelknl  Aan  cnjoyaaml 
pofleiTcs  of  Sir  William  Hamilton's  eftate  by  wbateircr  title  fouft  be 
imputed  in  payment  and  fatiafa£liQn  ol  the  faid  700^  bond /ri 
ianta*  When  the  afiiont  therefore,  waa  bvouf^t  f^r  the  amittity 
of  200A  fecured  to  the  appellant  by  the  manriage  oMilvaAr  the 
Court  found  that  the  bond  waa  to  bie  confidered  in  fatiafafUoa  of 
that  anouitjr*  The  rcfpondent  doea  net  at  all  queftloa  the  right 
of  I  the  appellant  Ann  to  the  houOiold  furnitnre  by  the  contrail  of 
marriage  \  but  he  infills,  that  if  (he  betake  herfelf  to  the  bond» 
ibe  cannot  touch  an f  part  of  Sir  William  Hamilton'a  eftate  br 
whateircr  title,  but  what  muft  be  imputed  in  fatiafiaAion  of  the 
hond  pm  tantOy  for  the  bond  and  the  provifions  in  the  contraft 
ef  marriagei  cannot  fubfift  as  feparate  desds.  And  thia  appeara 
plainly  to  have  been  the  intention  of  the  grantor,  fince  by  an  ex* 
prefs  claufe  in  the  bond,  he  dedareSf  that  it  (houid  afft3  its 
mfbole  eJlAte^  real  and  perfonai.  Nor  doea  the  grant  by  the  oontiud 
of  marriage  tranfmit  the  property  in  the  furniture  immediatelft 
but  it  mull  hare  been  confirmed,  given  up  in  the  inventory,  and 
was  fubjed:ed  to  the  payment  of  the  hufband's  debts,  wfaiclvaevte 
waa  difputcd* 

Nor  is  it  of  moment  to   urge  that  the  Hfe-rem  of  the  houfi 

being  granted  after  the  bond,  the  fame  could  not  be  in  fatisfadion 

of  that  life-rent.     For  by  the  law  of  Scotland  a  bond  by  a  hufband 

to  his  wife  is  looked  npon  only  as  a  legacy  or  teftamentary  d^tif 

and  is  interpreted  to  be  only  dated,  from  the  death  of  the  grantor, 

and  confequently  this  bond  mnft  be  looked  upon  aa  pofteriof 

in  date  to  the  .  deed  giving  the  appellant  Ann  the   life«rent  of 

the  houfe. 

judgtneDt,         After  hearing  coonfci,  It  is  ordered  and  adjudged^  astofuchpetri 

IS  Jane        ofthefmd  decree  or  interlocutor j  fintenee  of  the  23d  ofjufyj  complained 

»7»>  of  in  the  faid  app^al^  whereby  the /aid  Lords  of  Council  and&ejjicnftmfid^ 

«•  that  noiwitbjlanding  the  decree  and  judgment  of  this  houfe^  it  wai 

*^  fliU  competent  to  the  refpondent  to  propofe  prefription*^  and  founds 

•♦  that  the  acc&unts  of  the  funeral  charges  paid  ^tuthout  the  three  years 

^  were  prefcriiedf  where  the  appellant  Ann  was  not  contraShr^  M 

••  where fhe  was  controBor^  were  not  prefcrihed^^  that  the  fame  he  jo 

far  affirmed :  but  as  to  fuch  part  of  the  faid  decree  or  interlocutory  jen* 

tence  of  the  faid  .23  d  of  July  ^  compUdned  of  in  the  faid  appeal'^  vfhereby 

the  faid  Lords  of  Sejlon  found  the  expences  of  confirmation  {or  admini^ 

fration)^  not  being  tranfmitted  by  the  ajfignment  to  the  appellant  Ann^ 

did  not  exbauji  the  executry  or  perfonal  eflate^  it  is  further  ordered  end 

adjudged^  that  the  fame  be  fo  far  reverfed ;  and  it  is  further  ordered  and 

adjudged  that  the  ordinary  and  extraordinary  cofls  and  expences  touch* 

ing  the  adminifi ration  or  ccnfr motion  of  the  tejlamont  of  the  d$ceajid% 
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AUlie  tabn  a  nrnaining  due  upon  the  bond  hearing  date  the  ^iSti  d^y  of 
March  17^39  ond  he  eomfuted  nvitb  intereft  from  fuch  time  as  the 
memejfecwredhf  thefaUt  hind  became  payahle  until  the  payment  thereof^ 
andfimmd  as  a  charge  upon  the  heritabte  efiate  :  And  it  is  further  ordered 
and  adjudged^  that  the  find  decree^  order  ^  or  interlocutory  fentence  of  the 
4tb  ftdy  lat^  whereby  the  Lords  of  Council  and  Seffion  didfind^  "  thai 
*<  tbejaid  bond  of  7<»oot.  granted  to  the  appellant  Ann  by  her  late 
*^  hufiamdy  and  the  efiate  for  Kfe,  in  the  houfe  granted  alfo  to  her  by 
^  her  find  late  hu/band^  could  not  fubfifi  as  dtfiinB  feparate  rights^  and 
<*  that  fbe  could  not  claim  the  houfhold  goods ^  by  virtue  of  her  contraS 
**  ofmarpiage^  without  deducing  the  va^ue  thereof  from  the  faid  bond^ 
**  and  ther^hrefu/iained  the  rea/bn  of  the  reduBion  of  the  decree  men^ 
'*  ^onid  in  the  fiud  appeal^  as  to  thofetwo  articles  be  reverfed. 

For  App«llant89        ST.  Potoys.    .     P.  King. 
For  Refpondeoti      ^0^.  Raymond.     J.  Pratt. 

The  judgment  of  the  Court  of  Seflion  on  the  point  of  the  max« 
im  debitor  non  prafumitur  donare^  though  here  reverfed ,  U  ft^ted  as 
an  exifting  cafe  in  the  Didionary  of  DeciGons,  vol.  II.  voce 
prefumption^  p.  145.  and  in  Erfkine^  B.  3.    Tit.  3.  $93. 


William  Lord  Vifcount  Kilfyth,    Sir  Hugh  Cafe  19^ 

Paterfon  of  Bannockbum,  John  Murray  of 
Touchadam,  Archibald  Seton  of  Touch, 
and  Joha  Erlkine  of  Balgounie^  Heritors 
of  the  Pariih  of  St.  Ninians  in  the  Shire 
of  Stirliogy  for  themfelves  and  iti  name 
and  behalf  of  the  other  Heritors  of  the 
feid  Parifh,  -  .  .         -    Appellants  f 

The  Moderator  and  Prelbytery  of  Stirling,    Refpndents. 

I3di  Junei'jxi. 

^mai,  Cwrf.— ReafoDt  faSicMot  to  reduce  a  decteeC  of  ered!on  of  %  new  pari  A- 
— -  rhc  reafont  of  fedu£tioii  ought  to  hare  W«ii  a4f  ifed  before  ordering  a 
Bcw  proof  aod  pcrambolaiioo. 

I N  16969  an  application  was  made  to  the  Prefbvtery  of  Stirling 
^  by  certain  heritors  of  the  parifli  of  St.  Ninians,  fetting  fort^ 
that  the  faid  pariOi  being  near  ten  miles  in  length  from  weft  to 
eaft,  and  fix  in  breadth  from  north  to  fouth,  and  verf  populous, 
it  was  impoffiUe  for  one  perfon  to  fcrve  the  cure  ;  and  feveral  of 
the  parifhioners  being  at  confiderable  diftance  frorot  and  havin|f 
bad  roads  to  the  church,  could  very  f^.'ldom  attend  divine  fptvivc  1 
and  there  being  free  teinds  therein  fufiicient  for  the  maintenance  / 

©f  two  minifterSi  the  application  therefore  ftated,  that  it  was  nc« 
Ce£irj  chat  the  faid  panih  (bould  be  divided^  and  s  new  church 

F  ercAed 
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ereAed  in  the  eaft  part  thereof.  The  Prefbytery,  batifig  miAt  i 
perambulation  in  confequence  of  this  applicationi  agreed  that  there 
(hould  be  a  new  parifh  church  ere£led  and  built  atSauchinfordy  and 
that  certain  lands  by  tliem  mentioned  fliould  be  disjoined  from  the 
parifli  o(St.  Ntnians,  and  annexed  tothe  newparifliof  Sauchinford. 

Accordinglvi  in  1697,  the  moderator  of  the  faid  prefl>yter|r 
brought  an  a£\ion  before  the  then  commiiBoners  for  plantation  of 
churches  and  valuation  of  teinds,  againd  the  heritors  or  proprte* 
tors  of  the  faid  pariih  of  St.  Ninians,  for  disjunAion  of  certain 
lands  from  that  paritl),  and  ereding  them  into  a  new  pariih ;  and 
to  have  a  new  church  ereded  at  Sauchinford,  and  a  iltpend  kt* 
tied  and  allocated  to  fuch  minifter  as  (hould  be  ordained  to  the 
new  parifli.  Appearance  was  made  by  the  appellants  and  odier 
heritors  of  the  pariih  in  this  adlion,  as  defenders  therein,  and  the 
lords  commiflioners  appointed  two.of  their  own  number,  or  any 
one  of  them,  to  perambulate  the  bounds,  and  to  report  what  Vas 
proper  to  be  done. 

The  commiflioners  fo  appointed,  accordingly  met  at  Sauchin** 
ford,  and  after  fome  ileps  taken  by  them,  gave  it  as  their  opi- 
nion, that  a  new  creation  was  proper  and  neceOary  in  the  eafl  end 
of  the  faid  p;tri(h  of  St.  Ninians,  and  that  Sauchinford  was  the 
mod  convenient  place  for  building  the  new  church ;  and  in  thefe 
terms  they  made  their  report  to  the  faid  commiflioners  for  plan- 
tation of  churches,  &c.  Thefe  commiflioners,  by  their  interlo- 
cutor, on  the  26th  of  January  1697-8,  "  Separated  and  disjoined 
**  the  lands"  therein  particularly  mentioned  *•  from  the  church 
<*  and  parifli  of  St.  Ninians,  and  united  and  ere£led  them  into  t 
**  new  parifli  by  themfelves,  and  decerned  and  ordained  a  new 
"  church  to  be  built  for  the  eafe  of  all  the  inhabitants  of  the  faid 
<*  lands  at  S.iucliinfon^,  to  be  thereafter  called  the  pariih  church 
**  of  Siuchinford,  and  ordained  letters  of  horning  to  be  direAed 
'^  to  the  heritors  and  partflnoiiers  to  meet  and  ftent  themfelves  for 
<<  buytnp;  {ground  for  the  church  and  church-yard,  and  for  build' 
**  ing  the  faid  church  and  church-yard  walls  and  manfe."  The 
defenders  in  the  faid  ac):ioihprtfented  a  petition  reclaiming  againli 
faid  interlocutor,  inlifting  that  a  new  erection  was  unnecelfarf, 
and  even  if  it  were  neceiTary,  that  Sauchinford  was  not  a  proper 
place  for  the  new  creftion  :  but  the  lords  commifTioners,  on  the 
2d  of  February  th^reBfter,  adhered  to  their  former  interlocutor* 
And  in  thefe  terms  decree  was  cxtraQed. 

Nothing,  however,  was  done  in  confequence  of  this  decree 
till  June  1709,  when  the  refpondents  brought  an  action  before 
the  lords  of  council  and  fefljon  as  commiflioners  for  plantation  of 
churches  and  valuation  of  teinds,  againd  the  heritors  of  the  pa* 
rifli  to  modify,  allocate,  and  appoint  a  dipend  for  a  minider  to 
the  faid  -new  kirk  and  pariih,  called  the  parifli  of  Sauchinford. 

And  the  appellants,  on  the  other  Iiand,  brought  their  adion 
to  reduce  and  fet  afide  the  faid  decree,  on  the  grounds,  that  the 
methods  prefcrib-d  by  the  lords  comnrfiioners  themfelves  in  per* 
ambulaii?ig  and  furveying  the  did  pariih,  and  adjuding  a  plac<* 
f«r  building  the  faid  church,  were  by  no  means  obferved  \  th^t 
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the  church  was  to  have  been  built  in  the  mod  inconvenient  p^rt 
of  the  parilh  ;  and  likewife,  that  fevcral  of  the  heritors  were  not 
called  in  the  (aid  a&ion,  particularly  the  Duke  of  Montrofe,  then 
a  minor,  his  tutors  or  goardians,  nor  the  truftees  of  Cowan's  Hof* 
pital^  who  were  conGderaUe  proprietors  in  the  parifh. 

The  lords  commiflioners  pronounced  an  interlocutor  on  the 
I xth  of  February  1712^13  in  the  followin];^  terms:  **  Before  an- 
**  fwer  to  the  reafons  of  reduftion,  ordain  the  haill  parifhes  of  St. 
'*  NiDians  and  Sauchinford  to  be  perambulated,  and  for  that 
<<  eie£l  grant  commiffion  to  the  (heriflFof  Linlithgow  or  his  de« 
"  pute  to  take  and  receive  the  oaths  and  depoilttons  of  fuch  fa* 
*<  mous  witnefies  as  (hall  be  adduced  for  clearing  the  diftances  of 
*f  places,  or  any  other  points  which  may  happen  to  b^  contro- 
**  verted  with  relation  to  the  new  ereded  parifli,  or  tne  conve« 
<<  niency  or  inconveniency  of  the  new  ereAed  kirk ;  and  in  the 
'*  mean  time  appoint  the  whole  heritors  of  both  parifhes  to  de- 
"  pone  upon  their  rentals  before  the  faid  commiflioners." 

The  appellants  reclaimed,  praying  the  lords  comminTioners  to 
determine  with  regard  to  the  reafons  of  redu£lion  in  the  firft 
place,  before  putting  the  heritors  to  the  trouble  or  expence, 
which  would  be  the  confequence  of  the  former  interlocutor :  but 
00  the  1 8th  of  February  1 712-1 3>  the  lords  commilEoners  **  ad« 
'<  hered  to  their  former  interlocutor." 

The  appeal  was  brought  from  *'  a  decree  made  by  the  lord^  Entered 
^  commillioners  for  plantation  of  kirks  and  valuation  of  (einds  *'  ^^^'^' 
"  ia  the  year  1697-8  ;  and  of  two  interlocutors  of  the  nth  and  *^'^' 
**  18th  of  February  17 12-13,  made  by  the  lords  of  council  and 
«  feffion."  . 

Heads  of  tie  Appellant^  Argument. 

If  a  new  eref^ion  were  neceffdry,  it  ought  to  have  been  done 
with  the  confent  of  the  heritors  of  the  parifli ;  but  though  the 
appellants  and  all  the  heritors,  except  Sir  John  Schaw  of  Grce- 
noch,  and  Mr.  Greenyjtrds  his  fa£(or,  (who  made  the  original  ap- 
plication to  the  pre(bytery,)  pleaded  againft  this  new  erediion,  yet 
the  lords  commiffioners  paid  no  regard  to  fuch  oppofition,  but 
o?cr-rulcd  the  plea  of  the  appellants.  This  arbitrary  mode  of 
proceeding  in  fimilar  cafes  occationed  the  parliament  of  Scotland, 
^hcn  they  vefted  the  powers,  formerly  lodged  with, the  commif- 
fioners for  plantation  of  churches,  in  the  lords  of  fe(Eon,  to  make 
an  exprefs  injundiion,  that  they  (hould  not  disjoin  any  pariQies^ 
cred  or  build  new  churches,  or  annex  or  difniember  churches, 
but  with  confent  of  the  heritors  having  three  parts  in  four  at  leaft 
of  the  valuation  of  the  parifli  to  be  disjoined.  And  though  this 
aft  of  parliament  be  pofterior  to  the  decree  of  1697-8,  yet  the 
teafon  and  jud  foundation  of  the  law  ought  to  have  fome  weight 
to  avoii  this  decree. 

The  methods  prefcribed  by  the  lords  comnafHoners  themfelves 
for  perambulating  the  parifli  were  notobferved  by  thofc:  entrufted 
oy  them.  For  they  only  went  into  ont  corner  of  the  parilh,  and 
Kfttfcd  to  perambulate  the  wholf^  parilh,  when  defircd  by  fome  of 
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the  heritors  %  and,  wtcbcml  taking  the  depoGttons  of  witne flcsi 
either  touching  the  neccflitj  of  a  new  eredioo,  or  the  place 
where  the  new  ishttrch  Piould  be  erefiedf  they  put  fome  qocftiooi 
to  the  perfona  accidentally  prefent,  and  went  to  a  certain  place 
where  they  could  not  fee  the  tenth  part  of  the  pari(h|  and  had 
only  in  view  that  very  part  and  thofe  very  lands  contained  in  the 
prefbytery's  report.  Upon  this  very  flight  view,  they  reported 
that  a  new  ereAion  was  neceflary^  and  that  Sauchinford  was  the 
moft  convenient  place  for  building  the  church*  This  favoured 
fo  much  of  partiality,  firft  to  appoint  a  perambulation  upon  the 
dcfire  of  only  two  heritors»  and  then  to  perambulate  only  that 
part  which  thofe  two  defired,  being  near  to  their  own  houfes,  that 
the  decree  ought  certainly  to  have  been  reduced  for  that  reafon. 
And  if  any  new  eredion  were  neceflary,  Sauchinford  is  the  nsoft 
improper  place  in  the  whole  pari(h ;  for  it  is  within  two  miles  of 
the  old  pariih  churchf  and  none  of  the  lands  annexed  to  the  new 
cre£lcd  parifli  are  above  three  miles  diftant  from  fuch  old  churchy 
and  have  a  vtry  good  road  to  it,  and  fcveral  neighbouring 
churches;  whereas  fcveral  parts  of  the  fouth-weft  end  of  the 

farifii  are  fevcn  or  eight  miles  dillant  from  the  old  churchy  and 
ave  very  bad  roads  to  it,  and  the  new  intended  church  will  be 
two  miles  farther  didant  fromthefe  places. 

It  is  an  unqueR!onab1e  rule  and  maxim  of  the  law  of  Scotland, 
that  any  a£lion  of  this  kind,  if  not  brought  againft  all  the  beri- 
tora  or  proprietors,  is  in  itfelf  void,  even  againft  thofe  againft 
whom  it  is  brought.  In  the  prefent  cafe,  neither  thir'Duke  of 
Montrofe's  tutors,  nor  the  truftees  of  Cowan's  Hofp^tal^  who  are 
conCderable  proprietors,  were  called,  and  confequently  the  de- 
cree muft  be  reduced.  This  is  fo  certain  a  rule  that  it  has  never 
been  difputed  or  controvefted»  and  the  Lords  of  SeflTion  were  fo 
fenfible  of  this,  that  they  declined  to  give  judgment  upon  it,  bat 
in  a  manner  delayed  it  by  their  interlocutor  of  the  nth  of 
February  lad. 

if  the  decree  of  1697*8  were  fo  illegal  and  informal,  k  is  sp* 
prehended  the  Lords  of  Seflion  were  in  the  wrong  to  decline 
giving  judgment  upon  them,  and  to  ordain  a  new  perambulation} 
for  all  that  trouble  and  expence  was  to  no  purpofc,  till  it  were 
determined  whether  the  decree  was  good  or  not,  and  confequently 
a  new  eredion  necefiary. 

Heads  cf  the  Refponienfi  Argumtnt. 

The  original^application  in  this  matter  to  the  prelbytery  io 
1696,  was  by  many  of  the  heritors  of  the  parifh,  with  concur- 
rence of  the  minifter.  The  decree  which  was  obtained  being  in 
the  hands  of  Sir  John  Schaw  (the  chief  heritor  who  obtained  it)i 
and  he  happening  to  die  leaving  his  fun  a  minor,  the  refpondents 
could  not  for  feveral  years  procure  the  fame  to  be  exhibited. 

When  a  commi/Son  of  perambulaticn  is  granted,  efpecially  by 
judges  to  any  of  their  own  number,  concerning  the  Hcuation  or 
bounding  of  any  place,  the  fame  is  bed  executed  by  ocular  in« 
ipetiion,  which  the  coa.mKTioncrs  here  made  from  eminences  to 
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whidi  diey  were  cendaAed  by  the  appellants  themfelTesi  anct 
from  whence  they  viewed  the  circumjacent  places  within  the  faid 
pariCfa^  as  appears  by  their  report.  As  to  their  not  perambulating 
the  whole  parifli,  there  was  no  reafon  for  fuch  perambulatioii^ 
fioce  the  libel«  whereon  the  commiffion  was  founded^  related 
only  to  the  eaft  end  of  the  pariih  of  St.  Ninians,  for  a  dirifion 
•whereof  the  fuit  was  exprefsly  brought. 

With  regard  to  the  ob}eAion»  that  all  the  heritors  were  not 
ftimmoned  in  the  original  adton,  it  fufficiently  appeared  by  the 
decreet  therein,  that  as  well  the  Duke  of  Montrofe  and  bis  mo-^ 
ther  and  her  huiband,  as  the  then  mafters  (the  fple  managers)  of 
Cowan's  Hofpital  were  all  duly  fummoned. 

It  was  to  obriate  every  colour  of  otyeAion  for  want  of  a  Ibfi- 
cient  perambulationi  that  the  Lords  ot  Seffioo,  before  determin- 
ing the  reafons  of  redudioni  granted  commiffion  for  a  new  pe« 
rambulation,  and  to  take  the  depofitions  of  the  heritors  upon 
their  rentals^  extant  in  procefs.  And  when  the  appellants  peti« 
tioned  againft  fuch  new  perambulation!  Ice.  and  prayed  ibat  the 
reafons  of  reduQion  might  be  firft  determined,  as  their  petition 
was  only  defigned  for  delay,  their  lordOiips  refufed  the  fame. 

After  hearing  counfel,  4$  is  ordered  and  adjudged^  that  the  d^r  Jadf tanrt^ 
fva  and  inter hcutors  in  the /aid  appeal  eomp^dned  of^  he  reverfed.  >  3  J**'^ 


For  Appellants,  Rob.  Raymond*    Tho.  Lutvfyche. 

fox  ]Refpondent,  P.  King.    John  Pratt. 
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peorge  Innes,  Provoft,  Kenneth  Mackenzie, 
Alexander  Falconer,  and  James  Charles,  Cafe  ao. 

Baillies  of  the  Burgh  of  Elgin,  and  James 
Ruflell,  'Beadle  or  Sexton,         *     ^   -         Appellants  i  p.  176. 

Jht  M^nifters  of  the  Church  of  Elgin,  hfsr  Ctim.cniM, 

Majefty's  Advocate,  and  John  Dundas,  ^•5»>: 

{Procurator  for  the  Church  of  Scotland,  *    Re/pondentt. 

3d  July  1713. 

jIm  jlppfl  from  ImUrlocutort  tf  iht  Court  of  S'Jfton^  utid  Vtfnts  of  the  QmH  of 

"Juftiaary  fninded  t  hereon, 

Jatrufiw  into  Cburehet.'^'The  M»giftrace«  of  Elgio,  being  pannelled  and  c<m« 
y'liked  under  tbea^ts  1695,  c.  z%.t  and  171s  c  7.  of  nn  intrufirMi  into  llis 
Parifli  Chutcb>  oofi  a  fine  impofed  upon  thenif  the  Judgment  is  leverfed. 

PART  of  the  ancient  cathedral  church  of  Elgin  was  fitted  up 
for  divine  fcrvice  in  the  modern  form,  and  ufed  as  the  pariffi 
church  of  Elgin.  Adjoining  to  this  pariih  church,  but  feparated 
from  it  by  a  wall  with  a  mutual  door  of  communication  was  a 
ehapcl  called  the  Little  or  EafiKirky  which  was  alfo  fitted  up  with 
pewg  and  defks  far  publick  worfliip ;  and  of  this  Little  Kirk^  tlie 
^ppellantSi  who  aic  of  the  epifcopal  coApiatunion^  couteoded  that 
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they  had  the  difpofal  for  religious  ufes  exdufive  of  tht  mtnfllert 

of  Elgin. 

In  1704  Mr.  Henderfon,  an  eptfcopat  minidefi  with  confent 
and  pcrmiflfion  of  the  then  magidrates  of  Elgin^  made  ufe  of  the 
Little  Kirk  for  divine  worfhip ;  but  the  mtnifters  of  the  burgh 
made  their  complaint  to  the  Privy  Council,  and  their  Lordfhipa 
made  an  order  commanding  and  ordaining  the  (heriff  of  the  coua« 
ty  of  Elgin  to  put  and  keep  the  fsid  minifters  in  peaceable  poflef- 
don  of  the  faid  LittU  Kirk^  and  to  hinder  and  debar  all  other 
perfons  from  making  ufe  of  the  faiH  Little  ^irk  in  time  Coming  as 
they  (hould  be  anfwerable  at  their  higheft  peril.  Mr.  Heoderfon 
was  accordingly  by  virtue  of  this  order  removed,  and  the  minifters 
pot  and  kept  in  pofllflion. 

In  17 12,  however,  the  appellants  took  a  further  ftep  in  exercife 
of  the  contefted  right.  <  Having  granted  leave  to  Mr.  Blair»  an 
epifcopal  clergyman,  to  perform  divine  fervtce  in  the  Little  Kirk, 
for  the  benefit  of  the  inhabitants  of  Elgin  who  were  of  that  com- 
munion, the  appellant  RuiTell,  to  yi^hom  the  keys  had  been  en- 
tiuiled  by  the  minifters  of  Elgin,  delivered  them  on  the  29th  of 
May  that  year  to  the  magidrates,  or  opened  the  doors  for  them, 
vho  with  Mr.  Blaijr  accordingly  took  pofleflion  of  the  Little 
Kirk.. 

The  refpondent  the  procurator  for  the  church,  with  the  con- 
currence of  her  Majcfty*s  advocate,  brought  a  criminal  a£lion 
againft  the  appellants,  and  alfo  againft  Mr.  Blair,  before  the  Lords 
of  Jufticiary,  for  an  intrufion  into  the  faid  Little  Kirky  as  being 
1695,0. 12.  contrary  to  the  aft  of  parliament  1695,  c.  22.  and  the  Toleration 
'J7«'»«'  7-  ^Q^  1711,  c.  7.  and  demanded  the  reftitution  thereof  to  the  mi- 
nifters of  Elgin,  and  that  the  appellants  might  be  aftcfled  in 
damages :  but  as  to  Mr.  Blair  the  profecution  was  foon  after 
dropt. 

The  appellants  made  defences,  the  m^giftrates  infifting  upon 
their  right  to  difpofe  of  the  faid  chapel ;  and  the  Lords  of  Juftici- 
ary  in  conGdcration  of  what  was  alleged  on  either  (ide,  before 
they  would  give  their  final  judement,  remitted  this  point  to  be 
determined  by  the  Court  of  SelTion,  viz.  ••  Whether  or  not  the 
<'  place  called  the  Little  Kirk  then  poftefied  by  the  epifcopal 
<'  minifter,  be  a  parifti  church  or  part  of  the  parilh  church  of 
«  Elgin." 

Parties  accordingly  were  heard  before  the  Court  of  Seflion,  and 

on  the  24th  of  July  1712,  the  Court  "  allowed   a  conjunft  pro- 

'«'  bation  to  both  parties  for  proving  if  or  not  the  faid  Little  Kirk 

•*  be  habite  or  reputed  to  have  bccrn  antiently  the  choir  of  the 

'*  faid  church  called  St.  Giles's, or  part  of  the  faid  Great  Church} 

or  how  far  the  faid  Little  Kirl^.  either  in  the  time  of  prefbytery 

or  epifcopacy,  has  been  poflcffVd  by  the  minifters  of  Elgin,  by 

preaching,   baptizing,  cattchifmg,   or   marrying  therein ;  and 

<*  how  far  pofleffed  by  the  magiftrates  and  town  council _/ir  otbif 

**  ufes^  excluiiv^  of  the  faid  minifters.*' 

Witnefl'es  were  examined,  and  the  Court  of  SelTicn  on  the  \6i\x 
of  December  1712  **  Found  it  proved,  that  the  place  now  called 

« ths 


4< 


€1SBS  ON  AF7BAL  FA OM  SCOTLAND.  ft 

**  die  Littte  Kirk  has  been  habite  ami  reputed  to  have  antlently 
«*  been  the  choir  of  the  church  of  Elgin  called  St.  Giles's  church,  , 
*'  which  is  the  parifii  church,  and  that  the  faid  Litt/e  Kirk  is  a 
^<  part  of  the  faid  St.  Gileses  church  \  and  that  both  in  the  timfs 
•*  of  eptfcopacy  and  prelbytery,  the  faid  Little  Kirk  has  been 
^  made  ofe  of  for  divine  fervice,  for  preaching,  baptifin^,  and 
*'  catechifing  therein :  and  find  it  not  proved,  that  the  magiftratcs 
*•  of  Elgin  have  employed  the  faid  Little  Kirk  for  any  otht-r  ufcs 
'*  czclufive  of  the  biOiop  and  minifters  their  uGngand  pofleffing 
**  thereof :  and  therefore  find,  the  faid  place  c-iiled  the  Little 
**  Kirk  of  Elgin  is  part  of  the  faid  St.  Giles's  church,  the  parilh 
"  church  of  Elgin." 

The  proceedings  of  the  Court  of  Seflion  being  reported  to  the 
Lords  of  Judiciary,  the  appellants  prefented  a  petition  i  to  their 
Ix>rd{hips,  dating  that  the  interlocutor  of  the  Court  of  Seflion  of 
the  ]6th  December  was  void,  not  being  figned  the  day  it  was  pro- 
noancedy  andfeveral  alterations  being  made  upon  it  the  day  after: 
but  the  Lords  of  Judiciary  pronounced  an  interlocutor  on  the  9th 
of  February  1712-13,  which,  after  reciting  the  faid  interlocutor 
of  the  Court  of  Seflion,  ^'  Found  that  the  prefent  cdabliflied 
**  miniders  their  entruding  James  Ruflcll  with  the  keys  of  the 
**  Little  Kirk,  and  his  refufing  to  deliver  the  fame  to  the  faid 
"  miniders,  but  deliverihg  the  fame  to  Mr.  Blair,  or  opening  the 
*^  fafid  Little  Kirk  for  his  ufe,  relevant  to  infer  an  arbitrary  pu* 
**  nifhment,  damages,  and  expences  againd  the  faid  James  Ruflell  \ 
^  and  alfo  found  that  the  magidrates  their  turniqg  the  faid  eda* 
^  bitdied  miniders  out  of  the  pofieflTion  of  the  faid  kirk,  and  put* 
*^  ting  the  faid  Mr.  Blair  in  poflVflion  of  the  fame  relevant  to 
^  oblige  the  magidrates  to  repone  the  faid  edabliditd  miniders 
'<  to  the  peaceable  pofl^  flion  of  the  faid  Little  Kirk,  and  to  infer 
*^  an  arbitrary  punifhment,  damages,  and  expences  againd  the 
^  faid  magidrates;  repelled  the  defence  proponed  for  the  magi* 
*<  ftrates  and  James  Ruflell ;  and  remitted  them  and  the  libel  as 
^*  found  relevant  to  the  knowledge  of 'an  aflize."  f 

After  a  proof  taken  before  the  jury,  they  by  their  verdid 
^  found  that  James  Rufletl  had  the  irud  of  the  keys  of  the  faid 
<*  Little  Kirk,  and  that  the  mngidrates  with  Mr.  Blair  took  pof* 
««  feflion  of  the  faid  Little  Kirk  upon  the  29th  of  May  1712." 
After  this  verdid  was  returned,  the  Court  of  Judiciary  on  the  ad 
of  March  1712-13  **  decerned  and  ordained  the  faid  magidrates 
^*  and  their  fuCcelFors  in  oflice,  and  the  faid  James  Rufll^ll  jointly 
*'  and  feverally  to  deliver  all  tiio  keys  of  the  faid  Little  Kirk  to 
••  the  edabtidied  mini  Iters  and  Kirk  Seflion  of  the  f^id  burgh  and 
*^  pariQi,  and  to  put  the  edablifhrd  mioilters  and  Kirk  Sedion  in 
**  peaceable  pcfl'eflion  of  the  faid  Lirt/e  Krrky  and  to  pay  30/. 
•*  derling  as  expences,  and  a  fine  of  20/.  fterling ;  and  ordained 
"  Kenntth  Mackenzie"  (the  cautioner  for  the  other  appellants) 
*'  to  make  prefent  payment  of  the  laid  fumsi  or  be  ijfnprtfooed  till 
"  payment  thereof." 

The  appeal  was  broug'v    from  ••  feveral  intfrlocutory  orders.  Entered, 
«  or  fcnteaccs  of  the  Lords  tf  SclTion  of  the  a4th  of  July  <iad  i6th  '7  Aer4 
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^  of  December  1712,  and  the  orders,  fentences,  or  decrees  of  the 
^  Lords  of  Judiciary  of  the  9th  of  Febraary  aad  2d  of  March 
««  1712-13  founded  thereon.** 

Argumtut  rfthi  AppillanU  {a). 

The  parifli  church  of  Elgin,  being  large  enough  for  the  prcfbjw 
terian  congregation,  the  leave  granted  by  the  appellants  to  Mr. 
Blair  to  perform  divine  fervice  in  the  Little  Kirk,  could  be  no 
difturbance  to  them. 

The  magiftrates  hating  merely'  infifted  on  their  right  ofdif- 
poCng  of  the  faid  Little  Kirk  for  holy  ufcs  (^),  the  words  in  the 
interlocutor  of  the  Court  of  Seflion,  of  the  24th  July  1712,  allow- 
ing it  to  be  proved  ^<  bow  far  poiTefled  by  the  magiftraces  and 
«  town^counciiyor  other  ufu^*  were  inferted  without  rcafon* 

When  the  witnefles  were  examined  on  both  fides,  the  appel- 
lants did  fully  prove,  that  the  Little  Kirk,  when  ruinous,  was  re* 
paired  at  the  fole  charge  of  the  magiftrates  and  community,  as  a 
church  belonging  to  themfelves,  diftindl  from  the  pariih  church; 
that  the  feats  therein  were  ere£ted  bj  the  burgefles,  and  that 
sio  country  pariOiioners  had  feats  therein,  but  fuch  only  as  were 
burgefles  or  tenants  of  the  faid  town  ;  that  the  BtHiop  of  Moray 
and  his  Vicar  always  adminiftered  the  facraments,  and  preached  in 
St.  Giles's  church,  and  never  in  the  Little  Kirk  but  only  in  16841 
by  the  magiftrates'  allowance,  when  St.  Giles*s  church  was  ruin*- 
ous ;  on  which  occafion  the  Bifliop  made  application  to  the  magi* 
ftrates  and  town-council  for  the  oie  of  the  Little  Kirk,  and  as  foon 
ns  the  parifli  church  was  repaired,  he  returned  the  keys  of  the 
Little  Kirk  to  the  magiftrates^  thanking  them  for  the  ufe  thereof, 
and  ufing  thefe  words  *'  we  found  it  clofe,  and  we  return  it 
**  clofe :"  that  the  Little  Kirk  hath  not  within  memory  of  man 
been  reputed  the  pariQi  church  or  any  part  thereof,  and  is  of  i 
different  fort  of  building,  and  that  the  magiftates  had  frequently 
difpofed  of  the  fame  for  religious  ufes :  that  there  is  no  commas 
nication  between  the  Great  Church  and  the  Little  Kirk,  (aveonly 
by  a  very  fmall  door,  which  h^s  been  made  in  the  wall,  which 
divides  the  fame,  of  late  years,  for  the  convenience  of  ringing  the 
bell :  that  upon  the  revolution,  when  the  government  was  ill 
ome  diforder,  the  parifh  minifters  ufurped  the  poffiBQion  of  this 
chapel,  but  as  foon  as  the  publick  affairs  were  fettled,  the  msgi- 
flrates  demanded  the  keya  thereof  from  them,  as  a  place  to  whUi 
the  minifters  had  no  rightf  and  they  being  fenfible  thereof 
(lelivered  up  the  fame  accordingly,  and  they  were  afterwards 
kept  by  fuch  prrfons  as  were  appointed  by  the  magiftratea. 

But  afterwards  on  the  removal  of  an  eptfcopal  minifter^  as  not 
legally  qualrfied,  the  preibyterian  minifters  in  foroemeafure  poflefi^^ 
ed  the  faid  chapel  by  permiflSon  of  the  magiftrates,  ^d  made  afit 
thereof  for  baptifing,  catechifing,  and  weekly  le&ores,  which  the 
refpondents  having  proved^  and  havbg  alio  made '  ioase  iender 
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proof  that  the  faid  Little  Kirk  had  beea  reputed  by  fome  to  have 
been  the  choir  belonging  to  the  great  churchy  the  Court  of  Seflion 
on  that  CTidence,  and  by  taking  advantage  of  the  words  **  t^ 
^  other  ufes"  inferted  in  their  interlocutor  before  mentioned,  pro* 
ceeded  to  pronounce  their  other  interlocutor  of  the  i6thofDe« 
eember  1712,  though  the  appellants  had  made  fufpcicnt  proof  of 
the  magiftratcs  difpofing  of  the  faid  Little  Kirk  to  the  (aase  ^religi^ 
ous  ttfes,  exclulive  of  the  parifh  minifters. 

Though  this  lad  mentioned  interlocutor  vas  pronounced  oa 
the  i6th  d^j  of  Decemberi  yet  it  was  not  written  fair  or  figaed 
by  the  Lord  Prefident  on  the  day  it  was  pronounced  as  it  ought 
to  have  been  1  but  the  Court  of  Sei&on  did  the  next  day  make 
fereral  alterations  thereon,  without  calling  parties  before  them^ 
contrary  to  the  zfk  16^2*  ^*  ^^*  thereby  the  faid  interlocutoi? 
became  null  and  void.  And  when  this  interlocutor  was  tranf- 
nitted  to  the  lords  of  judiciary,  the  appellants  gare  in  a  petition  to 
thdr  lordfliips  reprefenting  that  it  was  for  tbefe  reafons  become 
null  and  iqpid ;  and  that  they  prefumed  the  truth  of  the  fa&  con* 
lifted  with  their  lord(hips  own  knowledge,  as  being  judges  in 
both  Courts,  and  oflFering  to  make  proof  thereof  if  they  Cbould 
be  admitted  to  do  fo.  The  lords  of  jufticiary  however,  without 
taking  any  notice  of  this  matter,  01  allowing  the  appellants  tc| 
produce  witnefles  (as  they  could  have  done)  to  prove  the  fame. 
Or  giving  any  anfwer  thereto,  pronounced  their  interlocutor  of 
the  9th  of  February  laft  on  the  relevancv,  wherein  the  faid  Toi4 
interlocutor  of  the  Iiords  of  Seflion  of  the  i6th  of  December 
)sft  is  recited  as  the  ground  thereof* 

Argument  of  the  Rejpondents* 

The  cathedral  or  parifh  church  of  Elgin,  was  at  firft  built  in 
fhe  form  of  a  crofs,  the  weft   part  of  which  formed  the  body  of  * 
Jfae  church,  the  eaft  the  choir,  and  upon  the  fouth  and  north  are 
two  little   aifles,  and  over  all  a  large  fteeple  raifed  upon  four 
itches  in  the  center. 

Thewitneiies  examined  11^  this  caufe  fully  proved,  that  the 
Little  Kirk  was  anciently  the  choir  of  the  great  church ;  that  thefe 
two  are  joined  together  by  a  fteeple  which  ftands  upon  four 
srchet,  whereof  one  looks  into  the  great  church,  and  the  other 
into  the  Little  Kirk ;  that  the  laft  is  built  up,  but  the  difference  oC 
^  building  wherewith  it  is  filled  up,  is  eafily  diftinguiQ)able,  and 
^cre  is  fttll  a  door  left  in  the  faid  wall,  by  which  people  {itting 
<>cartoit  may  in  the  Little  Kirk  hear  a  fermon  pteached  in  the 
Great  Church:  That  feveral  of  the  proprietors  of  the  pariQi  have 
f^Bsts  in  the  Little  Kirk,  and  it  was  lately  repaired  by  the  Kirk 
Seflion :  That  for  feveral  years  it  was  the  only  parilh  church,  the 
Mier  being  oiit  of  repair,  and  that  the  prefent  parifli  minifteis. 
^ve  been  in  ufe'to  preacht  baptife,  catechife,  marry,  and  keep 
^^tit  in  the  faid  Little  Kirk^  ancl  always  preached  their  w<rekly 
(ermonson  fuefdays  there  :  and  that,  as  well  before  as  after  the 
tevolotioo,  the  parifti  minifters  of  £lgin  made  ufe  of  the  faid 
Little  Kirk  (or  divine  feryicc*  All  thefe  fads  are  not  only  proved 
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by  tlie  witnefles  for  the  refpondcnts^  but  alfo  by  feYCral  of  tbofe 

adduced  for  the  appellants. 

The  appclhints  in  iheir  defences  before  the  Lords  of  Jufticiary 
prefended  to  a  property  ia  the  Little  Kirk,  and  a  right  of  difpofing 
of  it  as  they  pleafed  ;  not  to  holy  ufes  only,  but  as  a  place  belong- 
ing to  the  burgh,  and  employed  by  the  magiftrates  as  a  fchooU 
houfe^  as  a  publick  oiRce  for  colle£ting  taxes,  an  ordinary 
Court  for  ju dices  of  peace,  and  a  n>agazine  for  the  faid  town. 

The  interlocutor  of  .the  i6th  of  December  was  duly  figncd, 
according  to  the  cudom  of  the  Court  of  Seffion,  notwithdanding 
what  the  petition  of  appeal  untruly  fuggeils. 

Though  the  feveral  interlocutors  of  the  Court  of  Seflion^  and 
Lords  of  Judiciary  be  warranted  by  all  the  rules  of  equity  and 
juftice,  the  appellants  have  appealed  from  them,  under  pretence 
that  the  faid  Little  Kirk  was  no  port  of  the  pariih  church,  but 
belonged  to  the  magidrates  of  the  burgh,  and  was  at  their  dif« 
^fal.  But  not  only  the  Gtuation  of  the  Little  Kirk  pleads  the  con- 
trary, but  the  jury  have  alfo  found  the  contrary  %  and  it  appears 
.plainly  from  the  proof,  that  both  before  and  fince  the  revolution, 
the  miniders  of  Elgin  have-^been  in  a  condant  ufe  of  performing 
divine  fervtceas  well  in  the  Little  Kirk  as  the.  other.  And  wbea 
Mr.  Henderfon  in  1704  did  intrude  into  this  Little  Kirk,  the 
Lords  of  the  Privy  Council  afcertained  the  miniders  right  to  the 
fame,  and  ordered  them  to  be  put  and  continued  in  the  quiet 
1711. c.  7.  poflcdion  thereof;  and  fmce  the  2OL  pafled  ladSeflion  of  Parlia- 
ment cxprcfsly  excepts  pariih  churches  from  being  ufcd  by  any  of 
the  epifcopal  perfu;<fion,  they  diould  have  fatisfied  them felves  with 
the  indulgence  fo  granted  to  them,  and  not  have  endeavoured  to 
^  didurb  the  peace,  and  quiet  of  the  church  .of  Scotland,  by  dif- 

pofic fling  the  faid  miniders  of  the  Little  Kirk,  which  they  were 
'poiTefl'ed  of. 
jadgmenty         -^^r  hearing  coutifel  upon  the  petition  and  nppeal  of  George  Inties 
3  ]**>'»  Provoft^  and  Kenneth  Mackenzie^  Alexander   Falconer^  and  James 

Charles  Baillies  of  the  burgh  of  Elgin  j  in  North  Britain,  and  James 
Rujftll^  beadle  or  fexton^  from  fever al  interlocutory  orders^  orfentences 
of  the  Lords  of  Sejfton  of  the  24th  of  July  atid  i6th  of  December 
iaft,  and  the  orders^  fentences,  or  decrees  of  the  Lords  ofjufliciary  (f 
the  9th  of  February  and  2d  of  March  laft^  founded  thereon^  made  on 
the  behalf  of  the  plaintiffs  and  prcfecutors  in  this  caufe^  praying  the  rt' 
verfal  of  the  faid  orders,  fentences  or-  decrees  ;  as  alfo  upon  the  anfwer 
efjohn  DutidaSy  Efq*  procurator  for  the  church  of  Scotland,  and  Sir 
James  Stewart,  Bart,otie  of  her  Maje^ys  Solicitors  for  Scot  land ^  for 
her  Ala/e  lys  intcrefl,  and  due  confidtration  of  'tvhat  was  offered  there* 
upon  : 

J*  is  ordered  and  adjudged  by  the  Lords  Spiritnal  and  Tetnporel  in 
Parliament  afftmhled,  that  the  fever  a  I  interlocutory  orders,  orfentences 
of  the  2i\\\  of  July  and  l6th  of  December  lafly  and  other  fubfequeni 
orders  compluincd  of  in  the  faid  appeal,  Jha! I  be  and  they  are  hereby  ft* 
vtrfed  i  and  it  is  further  ordered  and  adjudged  that  the  faid  appelknis 
h  quieted  in  the  poffcfjlon  of  the  Little  Church  in  Elgin,  it  being  no  part 
^  the  Farijh  Lhurcb  ;  and  that  tie  faid  refpQudetits  do  repciy  to  iht  jU'd 

apptllatdi 


»?*3' 
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sp^lbntJ  tie  cofis  and  fine  adjudged  by  the/aid  Lards  cf  JuJUdary  to 
Ae/aid  refpondents* 


is 


For  Appeltaots, 
For  RefpondentSy 


Rob.  Raymond,    Tbo.  Luiwfcbe. 
John  Pratt,         P.  King. 


Thifr  being  the  on\j  inftance  of  an  appeal  from  the  Court  of 
Jalticiary  that  has  been  decided  upon  in  the  Houfe  of  Peers,  it 
ba6  at  different  periods  met  with  much  confideration.  A  {hort 
ftitcment  of  the  fafts  is  given  by  Lord  Kaimes  in  his  law  tra£t$« 
p.  271$;  and  by  Mr,  Macburin  in  his  coIIe£lion  of  criminal  cafes, 
p.  582;  but  this  lafl:  learned  author  mentions  that  he  had  not 
been  able  to  get  infpcflion  of  the  appeal  cafes,  though  a  fearch 
bad  been  made  for  them. 

It  does  not  appear  that  any  objection  was  dated  to  the  cornpe^ 
tency  of  this  appeal,  at  leafl:  no  traces  of  fuch  objeflion  are  to  be 
found  in  the  cafes>  or  in  the  journals  of  the  Houfe  of  Lords.  It 
is  worthy  of  notice,  on  this  point  of  the  competency,  that  in  the 
appeal  of  Grcenfliields  v.  Lord  Provoft  and  Magiftrates  of 
Edinburghi  (No.  5.  of  this  colle£tion,)  the  fubje£t  of  which  wa« 
very  fimilar  to  that  of  the  prefent  appeal,  an  objeAion  as  to  com« 
petency,  though  of  a  different  nature  from  what  might  have  beea 
fuggefted  on  the  prefent  cafe,  was  then  argued  and  over-ruled. 

The  objeftion  of  the  appellants  relative  to  th^  alleged  nullity 
of  the  interlocutor  of  the  Court  of  Seflion,  is  not  mentioned  by 
Lord  Kaimes  or  Mr.  Maclaurin,  and  what  weight  it  might  have  in 
tbe  ratio  decidendi  no  where  appears. 

It  may  be  proper  here  to  mention  that  in  the  Journals  of  the 
Houfe  of  Lords,  26th  November  1724,  there  appears  an  appeal 
from  the  Court  of  Judiciary  ;  Munro  and  others  v.  Bayne,  his  . 
Majefty's  advocate,  and  others.  This  appeal  feems  to  have  been 
received  without  objedion,  but  no  further  proceedings  are  to  be 
found  on  tbe  Journal  relative  thereto. 
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Cafe  II.  James  Don  £fq;         •         •         .        •       JppeUanti 
Forbes»       Sir  Alexander  Don  of  Newton,        •        •    RiAmicnk 

%%  Not.  '  ^r 

5r*b'i7»3-  14*  Ji^  1713. 

C$M^ruSm.mmkn  ellat«  it  tntaUcd  by  a  ptrf<ni  to  htmfclf  In  llfefoi^  •»!  taUi 
eldcft  foD  and  cht  hdrt  iniile  of  hit  body,  who*  faiUog  10  ilie  cataikr  hin« 
felf,  whom  failing  to  his  focond  and  third  (boa,  and  the  htUt  jnalc  of  ^dr 
hodieiy  &c.  whom  all  falling  to  the  fother*i  neafelt  beirt,  tad  afligocei  t  aa« 
•ther  eftate  it  entailed  to  the  fecond  fon  of  th«  former  entailer  and  the  Ub 
male  and  female  of  hit  bodjrt  whom  ^ing  to  the  (aid  (bemer  entailer  aod  hi 
beiit  male  of  tailaie,  and  provifioo  in  the  former  entail ;  alter  failure  tf  tbe 
isfticttte  in  the  fecond  entail  and  tiie  heirs  male  and  (bnale  of  hit  body,  the 
heir  male  of  tbe  dift  enuikr  foccoeda  to  the  eftate  contained  in  the  (bcoa4 
entail. 

Tsilaut  ^An  heir  of  entail  prohibited  from  alientting  gratuTtoady,  where  dK 
prohibitory,  irriunt,  and  refqUtive  clauii:a,  wem  reraried  to  at  contained  ia 
apoche'r  escail. 

At  making  an  eatail  the  inftitute  reconfeyt  ta  his  father  an  eftate  farqRcriy 
fetiied  opon  him,  and  he  and  hit  wife  difchjirge  an  obligation  upon  the  father 
by  their  contra^  of  marriage  ^  the  4nftlti|te|  neyfitheicfs^  pannat  giatoi? 
toudy  a|ter« 

SIR  Alexander  Don  of/ Newton,  the  grandfather  of  the  appel* 
lant  and  refpondent,  had  ifliie  three  fons,  Jamegf  Alexander, 
and  Patrick.  In  confideration  of  a  marriage  between  Alexander| 
hid  (econd  font  ^nd  Anna,  the  daughter  of  George  Prip^l^  ^' 
who  brought  her  hufband  a  confiderable  portion.  Sir  Aleyaodqr 
did,  by  their  contra6l  of  marriage  in  1(77,  fettle  and  difponebil 
kinds  of  Broomlands  and  Ravclaw  to  the  faid  Alexander  his  fe- 
cond fon,  his  heirs  and  affignees,  in  fee  or  property,  without  auty 
reftridion ;  and  Sir  Alexander  did  thereby  alio  oblige  himfelf  to 
lay  out  25,000/.  Scots  in  the  purchafe  of  other  lands  to  be  fettled 
in  the  fame  manner,  and  to  pay  the  annual  intereft  thereof  until 
iuch  purchafe  could  be  made  to  the  faid  Alexander  the  fon :  aod 
the  lands  of  Broomlands  and  a  houfe  in  Kelfo  were  thereby  fettled 
in  jointure  00  the  faid  Aifna,  in  cafe  Q\t  ihoi^ld  fuTTive  her  fai4 
bulb  and. 

Afterwards,  upon  the  ifiarrlage  of  the  faid  James,  the  cldeft 
fon.  Sir  Alexander,  on  the  3d  pf  Attguft  i<S8i,  executed  a  detd 
of  entail  of  his  land^  of  Newton  and  others,  fettling  the  fame  t(> 
him|elf  in  liferent,  and  to  James,  l^is  eldeft  fon^  and  the  hcirt 
inale  of  his  body,  in  fee  ^  Whom  facing,  to  Sir  Alexander  tbe  enr 
taller  himfelf ;  whon^  failing,  to  Alexander  his  fecond  fon,  aod 
fhe  heirs  male  of  his  body  1  whom  failing,  to  Patrick  his  third 
fon,  and  the  heirs  male  of  his  body,  lyith  ieveral  other  fttbllita'» 
tions  of  heirs  %  whom  all  failing,  to  Sir  Alexander  (the  entailer), 
kls  neareij;  heirs  and  aflignees.  The  deed  C(>ntained  ftri£t  pip" 
hibitory,  irritant^  and  refplutiye  claufes  upon  the  faid  James  aod 
all  the  other  heirs  of  entail. 

Sir  Alexander  Don,  having  afterwards  agreed  with  Sir  Francis 
Scott  for  the  purchafe  of  the  lands  and  barony  of  Rutherford,  a 
itranfaAion  of  the  following  nature  took  place.  Alexander  the 
f|:cond  fon,  and  liis  wifcj  rcconvcycd  to  the  father  and  his  hein 
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tte  forefaid  lands  of  Broomlands  aod  Ravelaw,  and  diicharg^d  tht 
bid  obligation  in  their  marriage-contra£t ;  and  Sir  Francis  Scott, 
b  1682,  dlfponed  add  conveyed  the  faid  lands  and  barony  of 
Rtttberford  to  Sir  Alexander  Don  himfclf  in  Kfeirent»  and  to 
Alexander  the  fecond  fon  and  the  heirs  male  and  female  of  hid 
body,  <*  whom  /ai/ing  to  the  /aid  Sir  Alexander  Don  and  bis  beiti 
'*  mode  ^iaihae  andprwifion  contained  in  bis  infeftmint  of  the  baronf 
^*  ufNenuitm  nmth  and  under  the  conditions ^  provifiens^  and  limitations 
**  therein  contained***  In  this  deed,  executed  by  Sir  Francis  Scotr, 
the  purchafe-money,  being  5500/.  fteriing,  is  mentioned  to  be  paid 
by  <*  Sir  Alexander  Don  for  himfelf  and  in  name  and  behalf  of 
^  Alexander  Don  his  fon/' 

After  the  death  of  Sir  Alexander,  in  1686,  his  elded  fon  Sir 
James,  and  his  fecond  fon  Alexander  (afterwards  Sir  Alexander) 
entered  upon  and  poflefled  the  feveral  and  refpedTive  eftates  fo 
provided  to  them  by  their  faid  father. 

Sir  Alexander  Don  of  Rutherford,  in  1710,  executed  a  new 
deed  of  entail  of  that  eftate,  fettling  the  fame  to  himfelf  and  the  ' 

heirs  male  and  female  of  his  body,  whom  failing  to  the  appel^ 
laot,  the  third  {a)  fon  of  Patrick  Don^  old  Sir  Alexander's  third 
fon,  and  the  heirs  of  his  body  :  and  afterwards  died  on  the  15th 
#f  Auguft  1712. 

Sir  James  Don  of  Newton,  being  nowalfo  dead,  and  fucceeded 
by  the  refpondent,  his  fon  and  heir,  a  competition  arofe  between 
the  refpondent  and  the  appellant  for  the  eftate  of  Rutherford. 
The  refpondent  brought  an  a£lion  of  declarator  againft  the  ap- 
pellant before  the  Court  of  Seffion,  claiming  the  fcftate  of  Ruther- 
ford under  the  deed  of  entail  made  thereof  by  Sir  Francis  Scott, 
whereby  the  fame  failing  heirs  of  the  body  of  Sir  Alexander  the 
fon  was  fettled  upon  Sir  Alexander  the  grandfather  and  his  heirs 
male  of  tailzie,  and  provifion  contained  in  his  infeftments  of 
Newton ;  and  contending  that  the  deed  executed  by  Sir  Alexan- 
der the  fon,  under  which  the  appellant  claimed,  was  void,  and 
that  Sir  Alexander  was  exprefsly  tied  up  from  making  any  aliena« 
tion  of  his  eftate  by  the  deed  under  which  he  poflefled  the  fame«, 
The  appellant  appeared  and  made  defences,  and  the  Court,  on 
the  loth  of  January  1712  13,  ^<  Found  that  the  refpondent  was 
**  next  heir  of  entail  oi  Rutherford  by  the  failure  of  the  heirs  of 
*'  Sir  Alexander  Don  of  Rutherford  his  body  ;    and  that  the 
''  daufe  in  the  entail  of  Rutherford  mentioning  the  prohibitory 
'^  and  irritant  ctaufes  in  the  entail  of  Newton,  hath  rcfpe£l  to  Sir 
**  Alexander  Don  of  Rutherford,  and  the  heirs  of  his  body,  as 
*'  well  as  old  Sir  Alexander  Don  of  Newton,  and  the  heirs  after 
^'  him,  and  that  the  faid  entail  of  Newton,  referred  to  in  the  en- 
**  tail  of  Rutherford,  is  the  lalt  inveftitbre  in  id8i ;  and  that  the 
**  difpofition  of  Rutherford,  bearing  the  price  to  be  paid  by  Sir 
*^  Alexander  Don  the  elderi  and  the  right  taken  to  him  in  life* 
^*  Tent,  and  to  his  fon  in  fee,  rhe  fee  was  fo  qualified  in  the 
'^  pcrfoa  ^f  the  fon,  that  he  could  not  gratuitoully  alter  the  or-* 

(tf)  The  rerpoQdentH  cjfe  fa)!  tbc  ftcOfl4  foa, 

««  der    ' 
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^*  der  of  facceifion}  and  thercfoie  decerned  in  favour  of  tbe  ve* 
«  fpondent," 

The  appellant  having  reclaimed,  after  a  rehearing  of  the  caoG: 

on  the  5th  of  February  1712-13,  the  Court  '*  adhered  to  their  for- 

^*  mer  interlocutor,  and  found  that  the  claufes  irritant  in  the  en- 

^<  tail  of  Newton,  not  being  verbatim  exprefled,  but  related  to 

<<  in  the  entail  of  fiutherford,  does  afTed  the  entail  of  Rutherford 

**  fo  as  Sir  Alexander  Don  of  Rutherford  could  not  gratuitoufly 

"  alter  the  fucceflion,  and  that  the  entail  of  Rutherford  relating  to 

**  the  conditions,  limitations,  and  provifions  in  the  entail  of  New« 

^  ton  does  alfo  comprehend  the  irritancies  in  the  entail  of  Newton." 

Entered,  The  appeal  was  brought  from  **  certain  interlocutory  fcn- 

aS  May,       u  tences,  or  decrees,  of  the  Lords  of  Council  and  Seflioa  of  the 

'''^*  «'  20th  of  January  and  5th  of  February  1712-13/' 

Heads  of  tie  Appellanfs  Argument. 

By  the  reconveyance  and  difcharge  made  by  Sir  Alexander  the 
fon  and  his  wife  of  the  faid  eftates  of  Broomlands  and  Ravelaw, 
&c.  fettled,  or  agreed  to  be  fettkd,  by  their  marriage-contrad. 
Sir  Alexander  the  fon  was  and  ought  to  have  been  adjudged  the 
real  purchafer  of  the  faid  barony  of  Rutherford  5  and  therefore, 
according  to  the  laws  of  Scotland,  he  had  power  to  fettle  and 
difpone  the  fame  as  he  thought  fit,  as  be  ipight  the  faid  eftatesof 
Broomlands  and  Raveiaw,  if  they  had  not  been  reconveyed.' 

Thouf»h  Sir  Alexander  the  fon  had  not  been  fuch  real  purcha- 
fer, yet  the  claufcin  the  entail  of  Rutherford,  referring  to  the  en- 
tail of  Newton,  could  not  properly  be  underftood  otherwife, 
than  for  limiting  the  eftate  of  Rutherford,  in  cafe  of  Sir  Alex- 
ander the  fon's  death  without  iflue  to  Patrick  the  appellant's 
father,  who  in  the  entail  of  Newton,  is  mentioned  next  fubftitutc, 
or  in  remainder  after  the  faid  Sir  Alexander  the  fon  and  his  heirs 
male. 

And,  however  this  might  be,  though  Sir  Alexander  the  fon 
mi^ht  by  the  irritant  or  prohibirory  claufes  in  the  faid  deed  re- 
ferred to,  be  reltrained  from  felling,  contracting  debts,  or  doing 
any  a6ls  whereby  the  eftate  might  be  evifted  from  the  family  by 
a  ilranger,  yet  he  couid  not  by  any  thing  therein  contained  be  de- 
barred Irom  altering  or  interrupting  the  coufe  of  fuccci&on  thereto 
in  his  own  family. 

Heads  of  the  Refpondenfs  Argument. 

Whatever  tranfaOions  were  betwixt  the  father  and  fon,  it  is 
certain  th?t  old  Sir  Alexander  Don,  was  the  purchafer  of  the 
ellate  of  Rutherford  5  he  p-tid  the  price,  he  took  the  eftate  tohira- 
felf  for  life,  to  him  the  deeds  relating  to  that  eftate  were  to  be 
delviered,  ^nd  to  him  the  warrandice  was  granted.  And  fince  the 
iTaid  eliatc  was  fold  conditionally,  and  Sir  Alexander  the  fon  ac- 
cepted of,  and  pclFeffcd  by  that  deed,  the  appellant  who  claims 
'  under  him,  can  be  in  no  better  circumftances.  Sir  Alexander  the 
prandfalher,  then,  being  the  purchafer,  mipht  difpofe  of  and  fet- 
tl;  his  eftate  in  what  way  and  manner  he  pleafed  \  and  he  having 
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ttpitfsly  granted  it  under  the  conditions,  limitationSi  and  rcffrio 
tlonsi  contained  in  the  infafcment  of  Newton,  whereof  this  was 
one,  that  neither  he  who  was  inftitute,  nor  any  of  the  fubftitutes^ 
(bould  be  capable  to  do  any  deed  to  the  prejudice  of  any  of  the 
fubditutes,  Sir  Alexander  the  fon,  was  no  doubt  tied  up  from 
doing  any  deed  to  alter  the  order  of  fuccedion^  and  confequently 
the  jted  under  which  the  appellant  claims  is  void. 

Though,  as  the  appellant  contended,  the  refpondent  could  not 
be  fcryed  heir  to  old  Sir  Alexander,  who  became  merely  a 
life-renter,  yet  he  is  in  the  true  gt^nuine  fignification  of  the  word 
his  heir,  that  is  univerfal  fuccelFor  to  him  :  to  the  refpondent 
alone  ought  the  lands  of  Rutherford  by  the  faid  deed  to  dcfcend  : 
he  alone  is  Sir  Alexander  the  grandfather's  heir  male,  being  his 
grandfon  by  his>kleft  fon  :  he  alone  is  heir  of  entail,  and  provifion 
of  the  eftace  of  Newton,  the  fame  being  limited  to  him  in  the  firft 
place,  and  as  fuch  he  has  fucceeded  to,  and  now  is  in  pofTefDon  of 
tbefe  lands.  And  the  defcription  in  the  deed  oi  ietrlement  of  the 
Lands  of  Rutherford,  whereby  the  fame  are  limited  upon  the  fail- 
ore  of  the  iflue  of  Sir  Alexander  the  fon,  to  Sir  Alexander  the 
graodfather's  heirs  male  and  of  entail  and  provifion  in  the  lands 
of  Newton  can  pofHbly  agree  to  nobody  elfe  but  the  refpondent. 

If  the  word  heir  was  taken  in  fo  rellri6led  a  fcnfe  as  the  appel- 
lant contends  it  could  be  of  no  import  to  him,  finceSir  Alexander 
the  father  having  died,  when  he  was  but  life-renter,  the  appel- 
lant no  more  than  the  refpondent  could  be  heir  to  him.  For  the 
only  cafe  in  which  Sir  Alexander  the  grandfather  could  have  art 
heirferved  to  him,  was  upon  the  event  of  the  reverfion  of  the 
cftatcof  Newton  to  him,  upon  failure  of  iflue  male  by  his  eldeft 
fon,  but  even  in  that  cafe  the  refpondent  has  a  goo  J  claim,  being 
Sir  Alexander  the  grandfather's  right  heir,  and  as  fuch  the  lad  in 
fttbftltution  mentioned  in  the  faid  deeds  of  fettlement. 

The  refpondent's  claim  is  not  only  founde*!  upon  the  exprefs 
words  of  the  deed,  but  upon  the  prefumcd  will  of  the  donor,  who 
baling  acquired  a'confiderable  eflate,  did  mutually  entail  the 
elhtcs  that  he  granted  to  his  elded  and  fccond  fons,  exprefsly 
^yiug  them  both  up  frcJtn  doing  any  thing  in  prejudice  thereof, 
dcfi^ning  (;is  he  exprefles  it  in  the  recital  of  thofe  deeds)  the  eon- 
tinuaiicn  of  his  memory  and  family  :  and  were  there  any  doubt,  as 
thtrc  is  nor,  the  prcfumed  will  of  the  donor  is  of  great  weight, 
and  the  rule  in  fuch  cafes. 

The  appellant  objedled  that  the  irritant  claufes,  &c.  were  not 
fxpreiTed,  but  only  referred  to  in  the  entii!  of  Rutherford,  and 
fo  not  binding,  but  this  is  contrary  to  all  the  known  rules  and 
principles  of  the  law  of  Scotland,  by  v/lilch  fottlements  are  very 
often  ma  le  to  have  relation  not  only  to  ^^^^^  already  executed, 
hutiofach  as  may  be  executed  •,  and  in  tl'iis  cafe.  Sir  Alexander 
tt'Cgraiul father  having  m-ide  tiiat  f-tilem'/nt  of  the  lands  of  New- 
ton, afkd  a  very  few  months  xfriT  this  of  Rutherford,  he  couJd 
iH)t  hire  better  exprrff-d  liis  intention,  that  the  fcveral  heirs  of 
fniaii  ihouid  be  tied  up  t'rom  alienating  the  ellate,  than  by  ma!cin|» 
H  under  all  the  conditions,  limitations  and  r'-llriclions,  mentioned 
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in  the  fitft  deed,  which  had  been  dulj  publiflied  and  inicrted  in  tbt 

publick  records^of  the  kingdom. 
Jv^fflNDtt         After  bearing  coanfel,  the  jueflien  nvas  put  **  whether  the/mi 
•4j«Jy»        ««  interbcutory  fentenceSf  or  decrees  JbaU  ^  reverfeJ,'  it  was  re/dud 
'^'^  in  the  mgative  :  {a) 

Ordered  and  adjudged  that  the  petition  and  appeal  be  difmiffed^  andilct 

the  interlocutory  fentences  or  decrees^  therein  complained  of^  he  affirmed^ 

(«)  NoCb«fithflao4tnf  the  form  of  this  }odgm«nt»  it  if  doc  thcreftoa  to  be  oodcrftood 
(tf  1  believe,)  that  Che  judgment  had  been  oppofetf ;  this  ii  liie  comiaoa  fonn  of  patting 
the  §9^fm  00  every  jodgmeat  on  appeaU 


Cafe  22*  George  Lockhart  Efq;  •        •        •        Appellant ; 

John  Cheiily  of  Kerfewcll,  Writer  in  Edin- 
burgh, Margaret  Pow,  William  Mont- 
gomery,  Walter  Cheilly,  and  William 
Bertram,        •        «        .        •        ,         Refpmdentu 

7th  May  JJt^. 

JttW'Arrrf.--*A  Superior  having  obtained  a  general  declarator  of  non-entry,  hii 
i^enc  in  a  fubfequent  ranking  reftriAt  the  foperiot*!  mteieft  foaa  to  be  ranked 
poftericr  to  annual  lentera.  On  a  redudion  by  the  foperior  on  the  bead  of 
lefion  and  ai  boing  ai/tnt  rapuhlH^  f^'J^t  the  nnlcing  is  fuftajned. 
Jaukiwgand  &/tf.«-*It  ia  not  rckvant  to  reduce  a  decreet  of  ranking,  that  pofit* 
rior  10  Che  dace  of  the  decreet  cbe  ioterefti  of  certain  creditort  were  produced, 
and  raokad,  aaa  jet  no  new  dccrpet  put  up  ia  the  nunute-book. 

JOBN  CHEISLT  deceafedi  late  hufband  of  the  refpondent 
Mrs.  Paw,  was  vaflal  in  the  lands  of  Kerfewcll,  of  which  the 
appellant  was  fuperior;  and  he  was  alfo  indebted  to  the  appellant. 

Thefe  lands  being  much  incumbered,  Mr.  Chtifly's  fon  and 
heifi  the  refpondent  John,  did  not  enter  as  heir  to  htm  and  theie 
being  feveral  creditors  upon  the  faid  edate  who  claimed  by  difiei- 
ent  titles,  an  aAion  of  ranking  and  fale  for  determining  the  pre« 
ferences  of  the  creditors,  and  for  felling  the  lands  for  their  fatis* 
faction,  was  brought  before  the  Court  of  Sellion. 

Pending  this  a£lion,  the  appellant  brought  a  declarator  of  none 
entry  againft  the  refpondent,  the  heir,  before  the  Court  of  Sei&on, 
but  he  did  not  call  the  creditors  as  parties.  The  court  in  that 
a£tion  pronounced  an  interlocutor  declaring  chat  the  faid  lands  had 
been  in  non-entry,  and  in  the  hands  of  the  appellant  Giice  the  death 
of  the  la(t  poiTcflbr,  and  were  to  continue  in  the  appellant's  bands 
till  the  entry  of  thchtir^  and  fhat  thereby  the  rfnts,  duties,  and 
profits  of  the  faid  r  ft  ate,  from  the  i8th  of  January  1702-3,  did  bc« 
long  to  the  appellant.  But  afterwards  the  appellant,  having  fun* 
dry  fums  due  to  him  and  thofe  under  whom  he  claimed,  by  ad« 
judication  upon  the  faid  ^(late,  agreed  and  confented  in  his  adioa 
<>f  declarator  to  re(lri£l  his  claim  fo  far  as  only  to  remain  % 
fccurity  for  payment  of  tbc  feveral  fums  due  to  him,  he  being 
firft  p:iid  \  and  after  making  this  rtftridioa  tN&  Court  gave  jud>:« 
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Milt  a^corcllngly  on  the  ift  of  Januarjr  1709,  and  in  thefe  terms 
decree  was  extraihed. 

Afterwards,  however,  in  the  procefs  of  ranking  and  fale,  Mr* 
Montgomery,  Gnce  deceafed,  then  the  fecond  huiband  of  the  re- 
fpondent  Margaret  Pow,  who  was  entrafted  with  the  ordinary 
management  of  the  appellant's  affairs,  as  his  agent,  and  held  his 
faftory,  confented  and  agreed  on  behalf  of  the  appellant,  wheti 
the  preferences  came  to  be  adjufted,  that  the  appellant's  claims  as 
a  creditor  by  adjudications  fhould  be  preferred  to  the  adjudications 
of  all  perfonal  creditors,  but  poitponed  to  the  claims  of  the  cre« 
ditors  annual^renters^  or  creditors  by  voluntary  real  fecurity.  And 
accordingly  the  decree  of  raokfng  was  pronounced  on  the  7th  of 
February  1710*1 1,  whereby  the  refpondents^  Pow,  Montgomery^ 
Walter  Cheifly,  and  Bertram,  amoogfl:  others  as  annual  renters, 
vere  preferred  in  payment  to  the  appellant :  This  decree  alfo  was 
cxtraded» 

The.jcfpondent  Pow*s  title  was  by  her  marriage  fettlemenf^ 
whereby  (he  had  50/.  per  annum  fecured  to  her  by  her  faid  former 
kufband,  John  Cheifly,  deceafed,  payable  out  of  the  faid  lands  o£ 
Eerfewell.  The  refpondent  Montgomery's  claim  out  of  the  (aid 
eilate  was  for  arrears  of  the  faid  refpondent  Pow's  jointure,  ac- 
cruing in  the  lifetime  of  her  lad  hufband  A4r,  Montgomery^ 
whofe  repre&ntative  the  refpondent  Montgomery  was. 

The  daioas  of  the  other  refpoodents,  Walter  Cheifly  and  Ber- 
tram, were  likewife  as  annujil- renters  or  creditors  by  real  Iccurity 
on  the  faid  eftate» 

The  appellant  afterwards  brought  an  afiion  of  redu£lion  before  ^ 
the  Court  of  Seflion,  of  the  faid  decreet  of  ranking,  as  being 
pronounced  while  he  was  ubfenj  reipuiiica  €aufa^  and  when  h<: 
OQght  to  have  been  decreed  the  firit  creditor  as  being  entitled 
thereto^  by  his  decree  in  the  declarator  of  oon«entry  \  and  that 
though  the  perfpo  who  appeared  for  him  in  the  ranking  did  not 
^lairnthe  preference  due  to  him»  yet  he  had  no  fpecial  mandate 
for  fo  doing,  efpecially  fince  that  perfon  had  particular  advantage 
by  fuch  negleA  ;  and  alfo  that  the  faid  decree  ought  to  be  reverfed 
becaufe  though  it  bears  date  the  7th  of  Febrpary  i7io«ii,  yet 
feveral  cceditors  bad  their  titles  determined^  though  not  produced 
till  after  the  7th  of  February. 

On  hearing  thefe  reafons  of  redu£lion  the  Court  oo  the  21ft  of 
January  17 14  <<  repelled  the  reafons  of  redu^on-.tbat  pofterior 
*'  to  the  decree  of  rankings  the  intcrefts  of  Mutr»  and  the  Box* 
*5  mailer  of  Leith  were  taken  in  and  ranked^  and  yet  no  neur* 
*'  decreet  was  put  up  in  the  minute  book,  in  rcfpe£k*  that 
"  by  the  taking  in  and  ranking  of  the  faid  interefts  tliere  was 
**  no  new  fcheme  or  clafs  made  in  the  faid  ranking,  but  the  faid 
^  interefts  were  only  joined  unto  the  claflfcs  of  the  creditors  that 
*^  were  formerly  ranked  pofterior  to  the  appellant ;  as  alfo  fuf* 
^  tained  the  defence  of  res  judicata  agatnft  the  appellant^  an  re-» 
*'  fpeS  it  was  not  now  competent  for  the  appellant  upon  the 
*^  faid  produAion  made  for  him  in  the  decreet  of  ramktog  to 
**  crave  of  new  a  perference  to  the  (aid  creditors  that  were  pre# 
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«<  ferred  to  the  appeHatit  in  the  laid  decreet  of  raoluog;*'    TM 

appellant  teclaimed,  but  the  Court  on  the  sythof  Fehfoiiry  there* 

af tert  adheted  to  their  former  tfitertocutor* 
Emcrtd  T^^^  appeal  was  hroiight  from  <<  an  interlocutor  of  the  Lordi 

5  hUtcht      <<  of  Couacti  asd  ScICm  of  the  aift  of  January  17149  and  tiie 
>7'3->4-       «<  aflirmaooe  thereof/'  and  from  *<  feveral  orders  whereby  tb$ 

'*  appellaat  ia  excluded  from  a  preference  to  reoeife  hie  juft 

«  debt/* 

By  the  decree  of  declarator  of  non-entiy  the  appellant  hadm 
undoubted  title,  to  all  the  rents  and  profits  of  the  lands  during  the 
iion*-entry  of  the  heir  preferable  to  all  other  creditors,  which 
would  have  amounted  ro  much  more  than  what  he  claimed,  as 
due  to  him  by  adjudication;  but  the  appdlant  leftri^led  his 
large  claim  and  ufed  it  only  as  a  fecurity  to  prefer  him  for  his 
jttft  debts.  And  though  this  decree  had  been  estra£led|  yet  in 
the  a£tton  of  ranking  and  falci  while  the  appellant  was  in  I^ondoDi 
attending  the  fifrrice  of  the  Houie  of  Commons,  and  commiffion 
of  accounts,  and  though  he  had  not  waved  his  privilege  they  pro^ 
ceeded  in  the  fatd  matter,  and  the  decree  of  ranking  was  extrad- 
ed  before  the  appellant  was  in  the  leaft  made  privy  to  it*  The 
appellant,  then,  being  very  much  prejudiced  by  the  decree  hi  the 
ranking,  and  it  being  during  hts  abfence,  the  fame  ought  to  be 
reduced,  and  the  appellant  found  to  be  entkled  to  the  preference 
due  to  him  by  the  decree  of  dedarator* 

Though  the  perfon  entrufted  with  the  ordinary  managemtiit 
of  the  9pprllant*s  affairs,  did  neglefi  or  rather  wilfnUy  omit  to 
daim  the  {uft  preference  for  the  appellant  which  he  had  right  te, 
yet  that  fcuk  of  his  ought  not  to  prejudice  the  appeHant,  (hicehe 
bad  no  fpecial  mandate  from  the  appellant  fo  to  do. 
«  It  is  plain,  too,  that  the  agent  had  his  own  private  faitereft  in 

view  by  thus  ucgle£ling  the  iotereft  of  the  appeHant.  For  he  him^ 
ielf  being  a  creditor  upon  the  eftate  by  an  heritable  right,  and  bis 
wife  having  a  jointure  of  50/.  per  ntmum  out  of  the  eftate,  hid 
he  claimed  the  joft  preference  for  the  appellant,  he  would  en* 
tirely  ha^  funk  bis  own  demand  and  endangered  his  wife's  joia- 
tttve*  To  fave  this,  he 'gave  a  preference  to  all  the  Cfeditors  wbt 
cliiimed  by  a  like  tide  with  bis  own  to  the  appellant. 

The  decree  under  redu3ton  cannot  be  looked  npon  as  retjtA* 
cmia^  beeaufe  though  it  bears  dale  the  7th  of  February  1710  tr, 
yet  three  or  four  creditors  are  preferred  in  that  de<i^,  who  tlo 
not  fo  much  as  compear  and  produce  their  rights  tall  fome  fine 
after  the  date  thereof  \  but  it  is  impoflible  that  creditors  can  hare 
preforence  by  a  decree  bearing  date  before  their  compearance  or 
produAion  of  their  rights. 

Hiods  of  the  R^fpondents*  Jrg/umtntm 
•  Siippofing  the  deci^irator  of  non«entry  fo  well  fixed,  (bat  ifct 
foiiK  were  unexcspctonable,  yet  the  reipoauleut  Pow,  wittbe  pit- 
ferabls  to  the  fuperior  on  account  of  her  jointure  y  for  it  is  t^ 

juriiitjbmt  ihn  terce  cxcludea  non  aitry,  as  well  aa  the  courtefy 
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6f  the  btttbanili  thefe  being  ufnfruBus  conftiiated  by  law,  wlufth 
ibnotreqoife  for  their  cft^blifliment  the  confentor  deed  of  tho 
ruperior,  qmn  ex  jure  piMite  defcendunU  The  prtTilrge  of  wives 
tdterce  reniaiiis  with  thenit  as  to  their  cooventional  |Mrorifionst  at 
leaft  in  (b  fir  as  the  fdid  prorifions  do  not  exceed  the  teroe*  There 
IS  no  law  for  depriving  wives  of  the  legal  fecnrity  for  their  con  « 
vrational  provifioiis,  being  within  the  Hmitf  of  their  tcrce  as  it  ia 
in  the  prefcnt  inftance* 

Bat  the  appellant  never  proceeded  further  than  a  general  de* 
darator  of  nonentry,  which  ia  not  fufficient  to  found  a  preference 
of  debt  i  emi  thai  general  iedarahir  was  in  this  cafe  citained  ihr  coUu^ 
fan  hhveen  fbefnperior  and  the  t>eir  of  the  decemfed  vajal.  To  that 
foit  the  refpondcBts  were  neither  fnmmoned  nor  did  they  appear 
therehii  and  theiefore  the  fame  cannot  operate  againft  them,  nor 
create  or  foiind  \  preference  to  the  appellant  in  their  prejudice 
vitbottt  the  allowance  of  the  refpondents  the  creditors.  For^ 
bd  thcfie  refpondents  known  of  thts  fuit  it  would  have  been  very 
eafy  for  them  to  have  rendered  the  fame  ineflFefkual,  by  tendering 
to  the  appellant  the  arrears  of  the  rents  and  fervices  due  to  him  as 
fttperior.  And  in  June  1713>  he  got  payment  of^  and  gave  a  full 
aad  ample  difcharge,  and  acquittance  for  all  the  rents  and  fervices 
that  vtre  due  to  him  as  fuperior  of  the  faid  landSf  which  was  a 
plain  paffing  from  that  decree. 

The  appellant  in  fa£l  was  not  atfene  reipuUiea  eaufa^  when  the 
fait  firft  began,  which  continued  for  feme  years*  And  he  was  ia 
Scotland  fevcral  times  during  the  continuance  of  that  fuit»  and 
when  the  decree  was  extracted :  bot  though  he  had  been  abfent» 
yet  that  cai|  be  no  objedion^  becaufe  he  appeared  by  his  agents 
in  the  (aid  Cuit,  and  was  party  to  it  throughout.  rHis  ordinary 
lairyers  were  employed  in  that  aifair,  and  infilled  in  Court  upon 
his  titles^  which  by  the  law  of  Scotland  impljps  a  letter  of  attor- 
ney or  mandate,  and  is  equal  to  aperfonal  appearance*  And  Mr* 
Montgomery  had  alfo  a  letter  of  attorney  from  the  appellant,  ta 
aft  in  all  his  affairs  as  if  perfonally  prefent*. 

The  tntereft  of  Mr.  Montgomery  his  agent  to  the  refpondent 
Mrs.  Pow's  jointure  was  only  a  temporary  concern^  determinable 
as  to  him,  either  by  his  or  her  death,  and  it  is  her  thit  decree 
of  ranking  principally  concerns*  and  (he  has  only  got  the  pre* 
feienceto  which. (he  Mras  legally  intitled:  for  (he  was  not  only 
preferable  as  Itfe^rentrix,  upon  her  prior  infef&meot  but  npoa 
this  feparate  ground,  that  her  jointure  did  not  exceed  her  tcrce, 
which  would  have  fuftalned  her  infeftmenc  againft  the  declarator 
of  non-entry. 

The  bbjeftion  to  the  decree,  that  feveral  creditors  thereby  have  their 
rights  and  titles  dtterminedy  though  not  produced  till  after  the  date 
thereof,  \sjus  tertn  to  the  appellant.  The  decree  was  obtained  at  hia 
fuit,  and  the  error  in  date,  if  any  was,  is  but  an  error  arifmg  from  th#  ^ 

eitra£k  or  copy,  taken  from  the  record  at  his  own  charges,  and  upon 
^  appKcatioff .  Upon  a  review  and  examination  of  the^hargea 
^^nded  by  Mr*  Montgomery,  in  obtaining  this  decree,  the  appel* 
lant  in  Montgomery's  b^ok  of  acejunt9,gave^him  a  full  and  ample 
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aeqbittance  thereof.  Aikl  he  has  erer  finee  grounded  histideiil 
fcreral  fiiits  upon  that  decree,  according  to  hit  preference  tberrin 
and  has  alfo  received  feveral  fums  of  money  thereupon ;  and  no«9 
becaufe  in  the  event  he  gets  not  full  payment,  it  is  hard  he  (hould 
r«quire  the  fame  to  be  reverfcd^  which  wpuM  occafion  a  new  fait 
among  the  creditors,  after  it  baa  been  fo  long  acquiefccd  in,  nor  is 
there  any  error  in  the  date;  fortboufth  thefe  titles  were  produced 
after  the  7th  of  February,  and  determined  accordingly,  yet  that 
could  be  nogroumi  torevcrfe  the  decree,  becaufe  there  was  thereby 
no  aheriition  made  therein,  and  they  are  only  thereby  ordered  to 
he  added  to  tht:  other  creditors  who  had  right  by  adjudicationSi 
and  all  pofleri  >r  to  the  appellant,  and  they  were  included  in  the 
decree  of  ranking  before  the  Court  allowed  the  appellant  to  ei- 
tt^St  the  fame.  Thus,  none  of  the  creditors  were  thereby  any 
ways  prejudiced^  and  the  date  is  regulated  by  an  cxprefa  order  ol 
tlic  Court. 
J«)4gmeat,  After  healing  counfel,  L  is  ordered  ofid  adjudged f  that  the  petitktL 
1/14*^  ^wfi/  apperl  be  difmifed^  and  that  tbt  inter loeutwr^  and  erders^  tberan 

complained  of  he  affirmed* 

For  Appellant,     Rob*  Raymond.     Thoe,  Lutivyche. 
For  Refpondent,  F.  King.     John  Pratt* 

John  Cheifly  the  heir  put  in  no  anfwer  to  the  appeaU 


Cafe  23.  Michael  Ruffell  of  London,  Merchant,        .     Jppellant; 
John  Cochran  of  Waterfide  Efq ;         -      -     Refponder^K 

i2ih  May  I7i4. 

'  pfffi/mf>tien.'-'A  bond  is  granted  for  t  pirtjierfiiip  debt  to  tii  mdividaal  cre^ 

by  one 'fartner ;  ibe  fioie  parcoer  afterwanii  esecutet  an  afligoment  (rf  dx 
purine /hi^  tuods  ro  the  cre<iitoi8  io  general^  bcarvig  to  be  in  fall  paymcDt 
,  and  facisu^im  of  the  partnerOiip  debts  |  this  was  recited  in  a  power  o( 
aciurney  granted  by  the  creditors;  though  the  affignment  was  not  ateotti 
by  tlie  other  partner,  ic  estioguiflied  the  bond  to  tlM  individual  crtdiier. 

THE  Tc^fpondent)  and  J^mes  HomCi  Merchant  in  LondoOi 
deceafvd,  being  co  paitners  in  trade,  bought  and  purchafed 
feveral  qu<intities  of  goods  from  Michael  RufTcll  the  .appellant's 
father  deceafed  -y  and  became  debtors  to  him  in  feveral  fums  of 

money. 
.  After  the  diffolution  ofthefdid  ci-partner(hip.the  refpondect 

on  the  2 ill  of  D*  cembcr  16899  executed  a  bond  to  the  appellanfi 
father,  reciting  that  there  was  due  to  him  by  the  refpondeot  and 
the  faid  James  Home  a  fum  of  695/.  13/.  cd,  (lerlingi  and  it 
l>tiug  mol\  rraforrable  that  the  ^ippellant's  father  Ihould  be  fully 
and  completely  paid,  without  being  put  to  any  charge  mprofcco- 
ting  for  the  fame,  or  any  further  trouble  than  to  lend  bis  name 
ijx  rccuvixing  the  fame  out. of  the  partncrfliip  citatc,  therefore 
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At  retpondcQt  obliged  himfclf  to  procure  payment  to  the  falA 
Micbael  RuiTc]],  his  heirt,  or  affignSy  (they  always  lending!  thric 
aameas  abovej)  of  the  faid  fum  of  695/.  13/.  5  J.  out  of  the  parti- 
oerfliip  eftate,  or  in  dtfaulc  thereof,  to  pay  the  fame  out  of  the 
refpondem'a  own  proper  eftate  before  the  8th  of  the  faid  month. 

The  bond  wag  not  paid  when  it  fell  due ;  but  Home  being 
thrown  into  prifon,  ?ariouB  letters  were  written  by  tlie  appellant's 
f^ftber  to  the  refpondent  on  the  fubje£l  of  a  propofal  which  Home 
bad  made  to  the  partnerQiip  creditors  of  afiigning  the  whole 
partncr(hip  funds  to  them,  in  fatlsfadion  of  their  dcbt^.  The 
parties  iir  the  prefent  appeal  are  oot  agreed  upon  the  precife  import 
of  thefe  letters  ',  but  the  fcope  of  them  was  to  perfuade  the  re* 
fpondent  to  join  in  executing  fuch  aflignment :  wd  Home  having 
declined  to  grant  fuch  a$gnment  firft,  the  appellant's  father 
VVQte  the  refpondent,  that  he  might  execute  It..  ^ 

The  refpondent  accordingly  executed  a  deed,  date^  the  95th 
of  January  f  ^2-3,  whereby,  after  reciting  the  feveril  debts  due 
to  the  appellant's  father, and  the  faid  other  creditors,  the  refpondent 
did  aflign  to  hitn  and  them  in  full  payment  and  fatisfadion  of 
their  faid  refpedive  debts,  all  the  debts,  money,  goods  and  cffe£lst 
belonging  to  the  co<partner(h)p.  This  afEgnmci)t  was  iraufmit« 
ted  by  the  refpondent  to  one  Ellis,  a  Merchant,  in  London,  wh^ 
(hewed' the  Tame  to  the  creditori.  The  appellant's  father  af^er* 
wards  wrote  to  the  refpondent,  that  he  had  feen  the  »ffignment^ 
and  detired  the  refpondent  to  fend  an  account  of  the  co-partner<^ 
Slip  eftate^  where  it  was,  and  how  (o  be  recovered^ 

The  appellant's  father,  s^nd  the  other  creditors  on  the  20th  of 
February  1693-4,  executed  a  fa<^ory  or  letter  of  attorney,  which 
recited  the  faid  aflignment  made  by  the  refpondent,  and  did  for 
the  more  effcdual  recovery  of  the  debts  and  effcfts  ihcrcby 
afligned,  conflitute  one  George  Watfon,  Merchant,  in  Edin* 
burgh,  their  attorney,  or  fadior,  with  full  power  to  receive,  fue, 
and  give  difchar^es  for  the  fame.  An  a^ion  was  accordingly 
brought  by  Watfon  before  the  Court  of  Seflion  to  recover  the 
putnerihip  eiFe£ks  and  fundry  (Icps  taken  therein.  Home,  tho 
Tcfpondents*  partner,  dic^d  without  executing  tliefaid  afTieiiment. 
rhe  appellant's  father  lived  near  twenty  ycirs  after  thrfe  tranf- 
adionsj  bi^t  took  no  itep  againd  the  refpondent  upon  the  faid 
boiul.  After  his  death  the  appellant  brbug^it  an  action,  as  his 
adminiftrator  agaiiift  the  refpondent  before  the  Court  of  Srdioi^ 
upon  the  faid  bond  for  payment  of  the  faid  fum  of  693/.  13J-.  5^* 
withinteieft.  Th^  refpondent  pleaded  for  defence,  that  the  faid 
difpoGdon  or  aCTiji^nment  executed  by  him  to  the  creditors,  bearing 
to  b|£  in  full  fatisfadlion  of  their  refped^ive  debts,  arid  which  was 
Accepted  of  by  the  appellant's  father,  was  an  innovation  of  ttic 
bond  md  equivalent  to  a  difcharge  thereof. 

TheCoort  ou  the  :^4th  of  July  1712,  <*fout)d  that  the  dif* 
^'  pofition  granted  by  the  refpondent  co  the  appellant's  f|id 
**  father  and  others,  dated  the  2  <  ft  of  January  1692-3  poilerior. 
**  to  the  bond  granted  by  the  r^'fpondent  to  the  appellant's  faici 
**  ffttherthc  aiftof  December  16891  bearing  expxcfslv  to  be  in 
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Cafe  24.  Robert  Lord  Blantyre,  and  George  Seatqn  of 

Barnes  Efqi  ...         -         j1ppcUants\ 

Mr.  John  Currie,  Minifter  of  HaddingiQH,    •  Ref^ndent* 

ift  June  T714« 

7nW  Omti  Mmfier*t  Stiftrtl. — A  PariHi  be!nf  ditjoincJ  tlie  Aipcnd  formerly 
modified  upon  the  whole,  f  alkxtted  1lp^n  the  origioal  reir^intng  pvriOi,  not- 
wicbftwdin^  the  uic  of  paymcftt  had  Miniuied  for  30  )Mrs»  ftnd  the  Cua*  afttr 
the  djsjon^ioo  as  before. 

It  was  not  neceflary  to  call  the  heritors  of  the  rew  pariih»  as  i^rtics. 

tc  waa  no  fofficient  defence,  that  the  Arpeod  ftill  rrauining  mu  ab^e  the 
miaiaiuin  fettled  by  »€t  of  parliamtot. 

A  (^ipend  15  objeded  to  as  above  the  m^juwma  of  |6|3«  c»  19.  but  tbi| 
Aipend  it  allocated  and  decreed  to  be  paid. 

MR.  Robert  Ker,  Minifter  of  HadfJington,  the  refpondcnt's 
predcccflbr,  in  February  1650,  obtained  a  decree  of  the 
then  Lords  Commiflioners  for  plantation  of  Churches  and  valua^ 
tion  of  Teindsi  whereby  a  ftipend  of  three  chaldcrs  of  wheat, 
and  three  chalders  of  barley  Linlithgow  meafure,  400/.  Scot^  in . 
money )  and  loc/.  Scots  for  communion  elements,  was  modified 
and  fettled  on  Mr.  Ker,  and  his  fucceiTorsi  minifters  of  the  faid 
parifii.  1  his  ftipend  was  not  by  any  fubfequent  decree  allocated 
or  apportioned  on  the  feveral  heritors,  or  poffcflbrs  of  Tcinds 
within  the  parifli,  but  thry  by  feme  voluntary  allotment  and 
proportions  made  and  agreed  to  among  themfeWcF,  paid  the  fame 
to  Mr.  Kcr  and  his  fucceiTors  for  feveral  years, 

A  coniiderable  part  of  the  parifh  of  Haddington  ^^ras  afterwardt| 
in  1691,  by  decree  of  the  then  Lords  Commiffioncrs  for  plantation 
of  Cliurches  and  Valuation  of  Teinds  taken  away,  and  made  a 
new  pari(h|  by  the  name  of  the  parifh  of  Gladfmuir.  The  ftipend 
of  the  minifter  of  Haddington,  being  thereby  diminilhcd  about 
ito/.  fteriingi  this  taft  mentioned  decree  appointed  the  fame  to  bd 
made  up  out  of  the  free  Teinds  of  the  parifli  of  Haddington^ 
which  were  more  than  fufficient  for  that  purpofe.  But  the  then 
incumbent  of  the  parifh  of  Haddington,  during  his  life,  never 
demanded  or  received  from  the  heritors  more  than  the  prppoitinns 
of  the  ftipend  which  had  been  in  ufe  to  be  paid  before  the  dis^ 
]un<^ion  of  the  new  parifli ;  and  the  proportions  of  the  ftipend 
paid  formerly  to  the  minifter  of  Haddington,  out  of  the  lands 
difmembrrcd  from  the  faid  parith  were  paid  to  the  rninifter  of  the 
new  panihof  Gladfmuir. 

The  refponifenr,  was  admitted  minifter  of  the  parilh  of  Had- 
dington in  1704  i  and  in  1707  he  brought  an  a^ion  before  ths 
Lords  of  S  (lion,,  as  Commiftioners  for   plantation  of  CHurche^ 
and  v.)luBtion  of  Teinds,   agaiiift  all  (he  heritors  ai)d  proprietors 
,  of  Unds  and  Tcinds  within  the  parifh,  for  allocating  and  proper-  - 

tioiiiit/  the  fttpcfid  which  had  been  modified  in  1650.  Theheri- 
tc>r6  and  pojrietors  having  made  appearance,  irfifted,  that  the 
£arl  ot  W  intoD  and  othersi  within  the  new  panQi  of  Gladfoiuiri 
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vho-  v«re  dtfen^crs  in  the  fonner  zGtion  of  modification,  ougbt  to 
havejbeeo  made  parties.  The  refpondeot  made  anfwers»  and  th( 
]LordsoFSeiIion,on  the  i6thof  July  1707,  <*  repelledthc  defence  «. 

«<  and  found  that  the  whole  keritors  of  the  prefent  pariih  being 
<*  called  was  fufficicnt," 

It  was  afterwards  contended^  that  no  a£^ion ; ought  to  have 
been  brought  for  augmenting  a  (lipend,  which  the  heritors  for 
8bo?e  50  years  had  b^o  accuftomed  to  pay.  After  anfwers 
for  the  refpondenty  the  Lords  of  Seflion,  *'  found  that  the  Uo^m, 
<<  ufc  of  payment  by  private  padlion,  could  not  preclude  4 
««  locality/' 

h  was  further  contended,  that  tliere  ilill  remained  a  ^ry  com* 
petcnt  ftipend,  far  exceeding  the  minimum  fettled  by  z&  of  par« 
liament,  being  846/.  14/.  2J.  Scots,  with  a  manfe  and  glebe,  and 
83/,  Scots  prebend's  fee,  and  grafs  of  the  church*yard,  fuficient 
for  a  horfc  and  two  cows ;  and  that  if  the  ftipend  was  dimtniflied 
\>j  the  feparation,  the  m>n|{ler's  trouble  was  alfo  lefiened.  After 
anfwers  for  the  reipondent,  the  Lords  of  SeOton  on  the  26ch  of 
Ifovembcr  1707,  <*  repelled  the  defence.**  And  by  an  inter- 
locutor on  the  7ch  of  Janaury  1707*8,  ^^  fuftaioed  the  faid  de-* 
**  erect  of  modification  in  1650,  and  found  that  the  ftipend 
^*  modified  thereby  ought  to  have  been  allocated." 

They   afterwards  remitted  It  to  the  Lord  Ordinary,  to  hear 

Earties  upon  their  feveral  rights  and  to  prepare  a  locality,  which 
aving  been  prepared  after,  fundry  hearings  before  the  ordinary, 
apd  reported,  the  Lords  of  SeOion  011  the  id  of  February  1709, 
^'  approved  of  the  locality  made  by  the  Lord  of  FountainhaU  in 
f'  fo  far  as  the  fame  continued  the  former  ufe  of  payment  at  a 
*'  Tn\eprQ  tanto^  and  for  making  up  what  the  ftipend  was  dimin^ 
*^  ifiied  by  the  ere£lion  of  Gladfmuir,  ordained  the  teinds  to  which 
*^  the  heritors  or  proprietors  of  the  lands  had  no  right  to  be  alio* 
f*  cated  in  the  firft  place,  and  the  teinds  of  other  men's  lands  ii| 
f  tack  in  the  next  place.''  And  of  fame  date  <<  ordained  tb« 
''  faid  ftipend  modified  in  1650^  to  be  yearly  paid  to  the  refpon» 
*^  dent,  and  his  fucceflbrs,  minifters  of  the  parifli  of  Haddington/' 
conform  to  the  locality  contained  in  the  decree. 

By  thJ8  locality,  the  whole-  additipnal  ftipend  was  laid  upon 
tlie  teinds  of  the  appellant,  to  which  Walter  Lord  Blantyrehad 
right  7^  titular  of  the  parifli. 

The  appeal  was  brought  from  *^  feveral  interlocutory  fentences  tnffni,t4 
*'  of  the  Lords  of  Council  and  Seflion,  as  CommiUioners  for  April  x7>l* 
*^  planting;  of  Kirks  on  the   behalf  of  **  the  refpondent. 

Walter  Lord  Blantyre  dying  before  the  caufe  was  heard,  the 
Honfe  on  the  petition  of  the  appellant  Robert  Lord  Blantyre»  hif 
prother,  and  heir,  revived  the  appeal^  and  ordered  him  tq  be 
pjade  party  thereto* 

He^oftke  Apf^elhnts^'  ArguntenU 

The  lefpoi^dent,  even  ^fter  the  difmemberitig  of  the  pariftihad 
ftiU  remaining  a  ycry  competcx^c  ftipendj  far  exceeding  what  \% 
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determined  to  be  the  mimmum  of  ftipenils  by  ad  of  |>«fliaiiietit« 
For  the  fttpend  ai  it  then  was,  after  the  difunion,  was  about 
t^sy.  c.  3.  I200  merks,  whereas  by  a£t  of  parliamenti  1617,  e.  3.  the  loved 
ftipend  was  enaAed  to  be  500  merks,  or  five  chalders  of  Ti&vali 
and  the  higbeft  1000  merks  or  10  chalders  of  viduah  h  is  tmCi 
that  by  another  a£t  of  parliament  1633.  c.  19.  the  loweft  ftipend  tp 
1633.  c  19.  be  allowed  u  eight  chalders  of  vifkual,  or  800  metks,  yet  the  com- 
miffioners  appointed  by  that  a£l»  have  a  power  granted  them  evsa- 
to  reftrid  thefe  800  merks^  where  they  (hall  fee  juft.  But  neidier 
by  that  nor  any  other  a€l|  have  the  Commillioners  any  power  or 
authority  to  augment  any  ftipend  above  the  faid  1 000  merb  or 
ten  chalders  of  viAuali  that  being  the  utmoft  extent  they  were 
empowered  to  go  x  and  if  the  proprietors  of  the  faid  parilh  oat 
of  their  tender  confideration  and  regard  to  the  greatnefs  and  ex- 
tent thereof,  and  confequently  of  the  incumbent's  ttoubki  had 
tondefcended  to  pay  him  a  ftipend  esceeding  the  higbeft  allowed 
by  zGt  of  parliament^  there  could  be  no  manner  of  reafon  to  oblige 
them  to  continue  that^  much  more  to  augment  their  proportioosi 
efpecially  fince  after  the  difunion  of  the  parifli,  the  minifttr's 
care  and  trouble  were  diminiflied,  and  he  had  ftill  a  fufficient 
^pend  and  ought  to  be  therewith  fatisfied. 

The  feveral  heritors  had  been  in  ufc  of  payment  of  a  certam 
ouantity  of  ftipendi  fbr  upwards  of  50  years,  the  proportiooi 
therefore  ought  not  now  to  be  heightened  ;  and  confequentlj  no 
auemcntation  granted  to  the  refpondent. 

If  any  augumentation  were  neceftary,  or  If  the  quota  a|h 
pointed  by  the  decreet  in  i6co  fiiould  ftiH  continue  the  rulfi 
then  the  whole  proprietorSi  both  the  prefent  and  thofe  who  were 
difmembered,  ihould  bear  a  proportion  \  for  it  was  ag^inft  reafon 
to  allocate  upon  any  part  the  ftipend  modified  againft  the  whole. 
Since  thefe  heritors  had  procured  the  faid  new  ert£tion  for  their 
own  conveniency  and  advantage,  it  is  unreafonable  that  thereby 
the  other  proprietors  Ihould  be  fubje£ted  to  the  payment  of 
a  greater  propoition  than  formerly,  and  that  thofc  who  pro- 
cured the  faid  new  eredtoui  fiio^ld  continue  ftill  to  pay  onlf 
their  former  proportion. 

Walter  Lord  Blantyre  purchafed  the  faid  tetnds  after  the 
difunion  of  the  faid  parifli,  and  finding  that  the  minifter  bad 
at  th^it  time  a  fufltcieot  ftipend,  he  paid  an  adequate  price  and 
valuable  conCderaiion  for  them. 

Ueaii  of  the  ReJ^ndent*s  ArgumenU 

If  the  refpondent  l>ad  had  a  decree  of  allocation,  as  he  hsd 
pot,  and  though  a  part  of  fuch  allocated  ftipend  had  by  thede* 
crcet  of  ere£lion  b^cn  annexed  to  Gladfmuir,  he  could  not 
have  been  deprived  of  his  modified  ftipend.  For  though  the 
}^ords  Commidiooers  had  a  power  of  augmenting,  they  had  ao 
power  of  diminiChing  mintfter*s  ftipends  \  and  fo.frnfible  were 
phey  of  this,  that  by  a  claufc  in  their  decreet  of  1692,  it  wsi 
provided,  that  it  (hould  not  prtjudice  tht f<tr7n^r fiipend  rfHadSni^ 
ten. 
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That  Rtpend  was  about  846/.  14/.  id,  Scots,  initha  fnanfeand 
glebe,  what  was  Tuggcfted  refpefiing  the  prebend's  fee  being 
mntrue. 

The  fttpend  being  modified,  and  no  allocation  t>t  apportioning 
thereof  legally  eftabltihsdi  fuch  afe  of  payment  could  not  pre* 
clade  the  refpondent  of  his  right. 

The  heritors  and  proptietors  of  the  parifh  of  Haddington,  as 
it  flood  at  the  commencement  of  this  afiion,  being  only  liable  to 
die  payment  of  the  faid  fttpend,  there  was  bo  reafon  that  any 
others  fhould  be  made  defenders* 

After  hearinff  counl^eF,  It  is  wrdeted  and  adjitiged  flat  the  petition 
and  appeal  ie  difnttjed,  and  that  the  feveral  interlocutory  fentencei^  or  i^jj?* 
decrees  therein  complained  of  be  ajprmed.  * 

For  AppdUntSy'       Rob,  Rajmrnii*    John  PratU 
For  lUfpoii4ait,      P.  King. 


Hugh  Wallace  of  logltftony  •         -        Appellant ;    Cafe  25. 

Sir  jUexander  Hope  of  Kerfe,  Bart.        *        Refpondent. 

3d,  Jm9  1713. 

Jm  S»f;trJ'h'^A  Lady^s  jpiature  being  fecured  on  cerMia  heritable  debti  ba* 
00  frftie^tiiicnt  tikeo»  the  bufband^i  eftate  is  forfeited  during  tbt  UfurftaHm^ 
ba«  beiag  atewardi  reOorcd  to  hit  b«ry  rt&itwiing  the  claims  of  ttie  vnAvm 
and  atiMta»  and  ordcnog  ibofe  w  refttod*  who  bad  rcceited  gmit  oiuWirtlie 
eftate  ;  the  affignee  of  the  widow*s  executrix  had  no  jus  exigeruU  of  ibc  iuett 
received  by  th«ie  grants. 

F^ftitmf9  »ader  Crmm$il  t  C7er^<if«.-*TlM  Earl  of  Fortb*  and  BramfM 
beiag  librfeticd,  aod  hU  eftate  fiuaed,  a  bona  6»^  creditof  of  the  thiea  govcni' 
menti  is  paid  his  debt  by  a  grant  oat  of  the  E^rPs  eftate  :  on  the  reftoratioi^ 
the  Court  of  SeHion  found  chat  the  heir  of  fuch  creditomas  oblig'-d  to  re* 
laody  bat  their JadgmciK  was  reeeried  to  the  ptfliavient  «f  Scotland. 

Thia  USt  head  U  only  aacACioikcd  inudeotaUy  but  not  decided  ia  tfaii  €$Sh 

CIR  Patrick  Ruthven,  Knight,  afterwards  Earl  of  Forth  and 
^  Bramford,  hj  deed  bearing  date  the  29th  of  Match  1637^ 
xn  confideration  of  the  great  love  and  affeflion  he  bore  to  Dame 
phra  Barnard  his  then  wife,  and  for  her  better  proviGon  and  main? 
tenance.  in  the  kingdom  of  Scotland,  where  (he  was  a  ftranger,  fet* 
tkd  an  annuity  of  2900  merks  Scots, /^r  annum,  on  his  faid  ladjr 
fcrhcr  life  payable  out  of  his  real  and  perfonal  eftate,  at  the  termf 
of  whitfund^y  and  martinmas  by  equal  portions  i  the  firft  payment 
thereof  to  commence  at  fuch  of  the  faid  terms  as  fhould  happei| 
titxt  after  his  dec^afe ;  and  for  the  better  fecuring  the  payment 
^ereof,  bie  did  bj  the  fame  deed  aflTign  to  his  faid  lady,  fo  mucl| 
of  the  intereft  pf  the  fum  of  110,000  merks  due  to  him  by  the 
&rl  of  Enroll,  and  of  the  fun)  of  50,000. n^erks  due  by  the 
fail  of  Soathei^  for  whicli  he  had  heritable  fecarity,  ovcf 
their  refpedive  eftates,  as  would  fatisfy  che  faid  annuity.  This 
l^tgament  to  I^ady  l^utbycii  ncycr  vf aft  CQm|»let«4  by  infeftment 
Wherfarour,  '  ^^ 

The 
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The  fald  Eariof  Forth,  andBramford  in  164$ f  vrzudcdnti 
to  he  forff  ited  by  the  then  govemmenti  for  his  adherence  to  the 
royal  c»ufe«  and  his  eftates  were  fcized  into  their  hands,  feveral 
gitts  wc/«*  made  by  them  out  of  the  fame  to  difikrent  perfons, 
dr>(i  in  particular  one  of  239036  merks,  to  Sir  Alexander  Hope  of 
Kerfry  the  refpondent's  grandfather,  which  he  receif  ed  out  of  the 
(did  debt  dur  by  the  Earl  of  Enroll. 

The  t\f\  of  l^orthi  and  Bramford  died  under  the  faid  forfeiture 

in    65  { ,  leaving  the  Countefa  his  widow,  and  one  daughter  the 

L.*dy  J^ne  Ruthven,  afterwards  married  to  the  Lord  Forreftert 

...      furvtving  him.    In  i6(5i  an  a£b  of  parliament  was  pafled,  refciod- 

ing  and  annulling  the  faid  forfeiture,  to  the  end  the  heirs  and  ezeciH 

'  tors  of  the  faid  £arl»  might  enjoy  all  fuch  eitate  as  belonged  to 

himt  as  if  no  forfeiture  lutd  been.    This  zQ.  was  oppofcd  in  the 

eictra£ting  and  execution  thereof,  by  Sir  Alexander  Hope  and 

othec^,  who  had   introroetted  with  the  eftate  of  the  faid  Earl, 

.  and  fuch  extraOing  and  execution  were  fufpended  by  feveral  ads 

of  parliamenf  for  feveral  fcffioos  following  (a),  butontheiotb 

of  Attguft    1670,  another  ad  of  parliament  was  pafled,  whereby 

^         the  faid  z&  refctflbry  was  ordained  to  be  extxadled  ;  which  was 

acQordingly  done,  . 

An  agreement  was  foon  after  entered  into  between  the  Countefi 
of  Forth  and  Bramford,  and  the  Lord  Forrefter  and  hi$  Lady, 
lor  an  equal  divifion  of  the  laid  farl's  eftate  brtween  tbenu  But 
a  reprefentation  being  made  to  parliament  in  1672  by  Lord  and 
Lady  Forrefter  and  Edward  Ruthven  their  fon,  ftating  that 
they  had  been  furpriied  into  the  faid  agreement,  another  a£i  was 
]^{i«d,  whereby  his  Majefty  and  cftates  of  parliament  declared 
their  intention  to  have  been,  that  for  fupporttng  the  honour  of 
the  faid  Earl's  family,  he  the  (aid  Edward  Ruthven,  the  fon  of 
the  Lord  and  Lady  Forrefter,  (hould  be  entitled  to  the  whole 
eftate  of  the  f^id  late  Earl ;  and  therefore  the  agreement  was 
thereby  refcinded  antl  made  void,  decreeing  the  faid  Eari's  eftate 
to  belong  entirely  to  the  faid  Edward  Ruthven,  referving  a  life- 
rent of  the  half  thereof  to  Lord  and  Lady  Forrefter ;  and  faving-to 
the  faid  Countefs  any  right  of  terce  due  to  her  as  rdidl,  or  any 
provifion  in  her  favour  by  contr^iSt  of  marriage  with  her  faid  huf' 
band,  and  any  adion  competent  to  her  for  fuch  fums  as  (he  had 
expended  profitably  for  behoof  qi  the  faid  l^ord  forrefter  or  bis 
Lady. 

An  a£lion  was  afterwards  brought  before  the  Court  of  Seffioa 
againft  Sir  Alexander  Hope  tlie  refpondeht'd  father,  for  the  f^id 
23,636  mcrk3,  received  as  before  mentioned^  with  intcrcftlor  the 
fame  (b).  In  this  a£lion  adecrtfe  was  made  on  the  15th  of  Uot 
vember  1672,  decerning  Sir  Alexander  Hope,  the  tcfpondent's 
father^  to  make  payment  of  the  U\d  fum  of  23,036  merks  and 
14,060/*  Scot$  of  incereft  fpr  tji<:  faipc,  to  that  time,  witlkintercft 

(a)  Thf  fe  cxprefltont  Akw  that  Wis  of  parliament  of  tfeit  iratnfe  were  confidiiWrfl 
Svotland,  at  rhai  p«riod,  only  in  (he  natuie  of  decices. 

{h)  Stair's  Deaifion,,  ^ih  JaiMHrj  A67a«  Sif  Cep*  M«ckeAsie*«  y/9tk$,  v»l.  \.  i*.W* 
m£$,  p.  5a.  No.  S,  folio  edit. 
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tt)  grov  due  in  time  comtog  to  the  faid  Edward  RtttbrcDi  ref^<- 
ving  tlie  liferent  of  the  half  thereof  to  the  Lord  and  Lady  For« 
refter,  and  alfo  referring  to  the  Countefs  what  Sue  coald  claim  hj 
her  marriage  contra£l  in  terms  of  the  faid  ^Gt  of  parliament ;  and 
Hkewife  decerning  that  the  faid  Countefs,  or  Lord  and  Lady  For-* 
refter  Ihould  not  bring  any  adton  againft  the  refpondent'e  father, 
for  what  be  fiiould  pay  to  the  faid  Edward  Rutfaven*  And  a  fnb^ 
ieqaenr  decree  was  given  againft  the  refpondent  himfelf  to  tbr 
famecfiefl  in  1677. 

*  In  1690   the  refpondent  brought  his  appeal  before  the  parlia* 
nent  of    Scotland   (according  to  the.  method  then  praftifed^) 
agabft  the  faid  decrees  of  167Z  and  1677,  upon  the  ground  that 
Us  fathei^  had  been  a  bona  fide  creditor  to  Ao  ufnrping  government 
and  that  he  bad  received  the  faid  Aim  as  payment  of  a  debt,  and 
not  as  a  gratuity  aad  that  though  the  ad  of  'parliament  did  ap« 
point  reftitistion  to  be  made  by  all  fucb  as  had  reeeived  any  of  the ' 
find  fums  of  money,  though  even  by  warrant  from  the  govern* ' 
ment,  yet  that  was  to  be  underftood  of  fuch  only  who  had  re* 
ceived  the  fame  gratuitoufly,  and  not  of  fach  as  were  creditors 
who  were  not  concerned  out  of  what  fund  the  goveriunent  paid 
them  }  and  in  this  cafe  the  money  was  paid  to  the  curators  of  the* 
rcfpondent's  father  when  a  minor*    This  matter  having  becQ 
(cvcral  times  under  th^  confideratioa  of  -  the  Uid  parliament, 
they  00  the  latfaof  July  1695,  remitted  the  fame  to  the  Court  of 
Scffibn  to  review  the  faid  decrees,  and  determine  finally  therein. 
Thecaufe  was  heard  feveral  times  before  the  Lords  of  Seffionj 
aad  on  the  18th  of  February  1697  (^}>  the  Court  fuftained  the 
reafons  of  redu&ion  iigainfl  the   decrees  of  Seffion  obtained  in 
1672  and  1677,  ^°^   reduced  the  fame  particularly  upon  this 
ground,  that  in  the  faid  decrees  this  defence  was  repelled,  that 
quifiium  reapit  comditione  non  .UnituTj  and  that  the  refpondent'a' 
father  being  creditor  to  the  goverment  bonajide  for  the  time  fof 
onerous  caufes,  what  he  had  received  was  for  payment  of  hie 
own  debt  by  warrant  and  order  from  the  government  then  having 
authority,  fo  that  in  tStOt  it  was  the  government  who  was  re* 
ceiver  and  not  the  refpondent,  who  was  not  bound  to  take  notice 
out  of  what  funds  he  got  his  payment.     And  afterwards  tht 
Court,  on  the  16th  of  February  1698,  adhered  to  their  former  in- 
lerlocutor»  and  aflbikied  the  refpondent  from  ady  further  pay-* 
meat  of  the  fums  craved  by  him  to  be  reduced,  than  what  was 
tlready  paid,  and  reduced  the  forefaid  decrees  as  to  the  furplus^ 
without  prejudice  to  the  refpondent  to..infift  for  repetition  of 
what  he  had  paid. 

The  Countefs  of  Forth  and  Bramford  executed  a  teflament  on 
the  2 id  of  Aaguft  1676^  in  which  (he  appointed  Janet  Urrieher 
cxecutriy,  and  died  in  Auguft  1679.  Janet  Urrie  having  con* 
firmed  the  faid  tcftament,  did,  by  a  deed  on  the  3d  of  May  i68o, 
for  the  caufes  therein  fpecified ^  aflign  to  the  appellant  all  her  right 
sum  title  to  the  arrears  pi  the  Countcfs's  annuity^  and  in  and  to 

(a)  JVc  Fountainhall  of  ihat  date. 


fff,  Mn$  0n  Afnsis  mom  uontjam^ 

At  hnA  ef  fferifimif  the  decree  of  %6j2f  md  aU  edier  wiiiiM^ 
flvidencs  lehtttve  to  the  fame* 

la  Noremker  171 3  tlie  appellant  eemmcnced  bte  aftion  agMoft 
tM  refpeedeor,  before  the  Court  of  Seffion,  for  payment  of 
the  had  fum  of  23,036  merlu,  aad  14,00c/.  Scofs  aathe  intareft 
tlieieel  to  the  I5tn  of  Noaemher  16729  with  all  tattitft  tkathtd 
pKimi  due  fince  that  timey  or  fo  aaneh  thereof  as  iniglit  be  fuS* 
cieet  10  iadi^fy  and  pay  the  appettaot  what  wat  dae  to  him  in  re* 
fpeA  of  the  faid  aanutty,  amoiinttng  ia  the  whole  to  the  fmn  of. 
64^900  aatrlt  aad  opwarda.  To  this  a£Hoo  the  re^xiiidcnt  ap^ 
yeaasd  and  laade  defeaces ;  aad  the  Coart^  by  iotetlocator  on  the 
HSdi  of  Febrisary  1714,  •*  Foand  that  by  the  adk  of  priiameot 
^  a«4  decree  of  the  Lorda  ia  1672,  Edwaed  Rothfta  had  tbe 
^  /Mr  exigfrnU  of  the  fuooa  dae  by  the  re^peadeat/* 
KMRtii,  The  an>eal  wat  brought  from  **  aa  intefiocator  or  decree  of 

B<Apfii      n  the  Lordaof  Gouaoi  and  SeAoa  <rf  the  16A  of  February 

IT^dj  tf  tbi  J^laufs  Arguftupi. 

The  firft  a&ion  agamft  the  aelpoadent's  father  was  brought 
by  the  Coanuia ;  aad  in  that  adba  Edward  RathTCti^  appeared 
If  hb  curator  for  Us  intereft. 

Bodi  ta  the  wEt  ofparliaaicnt,  and  diedacree  fiaUe^aent  thef»» 
fOr  the  Coantefs's  right  of  tcfoe  or  by  coatraA  of  marriage  was 
fofficieatly  referred  to  her  ;  fo  that  bar  bond  of  provifioa,  which 
dMtte  in  plaee  of  the  oMnriage  contrad^  was  dierebf  rather 
ftianglhened  than  weakened.  Her  legal  proviio%  tho^Bie,  wsi 
fapponed  by  the  iaving  daafe^  which  could  bear  no  other  intei;* 
pretation  thaa  the  reCerving  and  eftablifliiog  diofe  rights  in  dieiP 
o^nal  forcct  and  was  wholly  ufideft  in  any  other  fenfe  1  for  the 
Conairfi^  without  inch  refesvationy  might  have  foed  the  (aid  Ed* 
ward  Rathf  e%  aad  all  others  who  had  introimtted  with  the  find 
Sarins  eftate.  The  fiud  decree^  too,  waa  only  rehtiTe  to  and  to  be 
eiplaioed  by^the  &id  a&  in  1672;  by  whtch,  though  theftid 
Edwasd  Ruchren  was  preferred  to  the  fame,  ta  which  the  Coun* 
te6  before  that  9&  had  right  by  her  amttaA^  and  to  the  fise  fi- 
the  whole  fams^  and  tbonght  of  exading  payaKnt  thotof  efta* 
hiifted  in  his  perfon  both  by  the  aA  and  dc^ee  %  yer  that  right 
awa  capie&ly  bnidened  with  tbe  tefcrvation  in  the  Couateft's  fa« 
vaar*  Aad  more  efpeciatty  aetotheinterettof  thefumtiaquet^ 
tion»  received  by  tbe  rcfpondeot's  predcceflbr,  there  can  be  00 
doubt  of  her  picCetencet.for  the  fame  had  been  particularly  af« 
figned  to  her  by  her  faid  deed  of  psovifion,  and  were  referved  to 
&er  by  the  faid  a£k  and  decree.  The  preference  in  the  decree 
being  only  in  refpedl  of  the  principal  fum»  ought  not  to  prejudice 
her  as  to  the  intereft  thereof.    , 

Heads  of  the  Refpwdent^s  ArgumenU 

TheCounttfs  did  not  produce  any  marriage  contrafti  or  claim 
her  terce  againft  Lord  and  Lady  Forrcfter,  Mr.  Ruthven  their 
foo,  or  the  refpondcnt^  though  flie  lived  till  i(>8o.    Neither  did 

6  her 
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her  eieeotriXf  or  toy  chaoimg  umier  her,  bring  any  idicm  till 
November  1713,  being  more  than  50  years  afier  the  forfeiture  was 
revfffe4»  tiMwgh  by  the  hwa  of  Scothmd  the  lapff  of  40  yeais  cfta- 
bKflies  a  limitatioo  of  prefcription.  On  the  contrary,  the  laid  Edw 
vard  RotbTen  brought  his  aftion  againft  the  refpondent's  father  io 
1672  ;  and,  ia  obedience  to  the  decree  pronounced  in  that  adion, 
the  refpondeot^a  lather  and  he  himfelf  made  payment  to  Edward 
Rathven  at  fevaal  timea  of  abont  1 300A  fteriing. 

The  a^  of  parUameat  and  decree  of  the  Court  of  SeiEon  in 
i6ft  do  exprefaly  ordain  the  right  of  aU  fuma  of  money  and 
eiala  belonging  to  the  Earl  of  Bramford,  or  that  might  be  reco« 
vcred  by  mtae  of  the  wBt  of  reftitution,  to  be  paid  to  the  faid 
Edward  Rnthveo,  as  the  party  baring  the  bed  right  thereto,  with« 
oat  difttnAion  of  principal  or  intereft.  In  the  decree  of  16^2 
die  respondents  fadwr  ia  decreed  to  pay,  not  only  the  principal 
fimi  of  23,036  merles,  but  lifcewife  the  intereft,  then  amounting 
to  14000/.  Scots,  and  the  intereft  that  (hould  afterwards  grow  due. 
And  by  the  decree  in  1677  the  payments  made  by  the  refpondent 
and  his  father  to  the  (aid  Edward  Ruthren  are  exprefsiy  imputed 
to  the  payment  erf  the  inteteft,  and  not  of  the  principal  fum^ 
iriiich  could  never  hate  been  done,  if  they  had  intended  by  the 
lefeivatioo  in  the  Countefs's  farour  to  entitle  her  to  foe  for  and 
reaeive  the  intereft  equivalent  to  her  annuity.  But  the  decree  in 
16771  notwithftanding  die  refenration  in  favour  of  the  Lord  and 
l4dy  Fevrefter  of  ih^  Ufercat  of  half  of  the  fums,  dire&ed  the 
reipondettt^s  fadier  to  pay  tht  princq>al  and  intereft  entirely  to  the 
faid  Edward  Rtttliven*  The  rcfervation  in  their  favour  could 
aCiMd  them  adion  agabft  Edward  Ruthven ;  and  by  the  fame 
itafen  the  refenration  in  favour  of  the  Counteb  could  not  entitle 
her  to  an  adton  againft  the  refpondent  far  the  intereft  $  but  he 
being  oUiged  to  pay  the  £inie  to  Edward  Ruthven,  the  Countefa 
had  an  nftion  againft  him  ^  and  this  the^more  e^clally,  fince  the 
Oaialefs's  right  was  but  a  perfonal  obligation  net  completed  by 
inftftmenr. 

If  the  faid  fefervariott  had  not  been  made,  it  was  a  queftion  i£ 
Idarard  Rntbren,  in  whom  the  eftate  waa  vefted  by  an  a&  of 
pariiamem,  and  in  €tk&  gifted  to  him,  would  have  been  obliged 
in  the-  performance  of  the  Earl  of  Forth  and  firanford's  deeds. 

After  hearing  coonf  el,  // 1/  m4ertd  and  a^udged,  tbattbtpttiiim  Ju^iaicBi^ 
^0ifpt^itiifmifidjamdHMiitki  intmrheidar  or  dterm  shfrmn  emn^  3J"aa 
^"    '  •/ he  ajitmed.  '^^ 

P(M-  Appellanr,  i^.  Rasmptd^    P.  King^ 

For  Refpondent,         J.  ^efyU.    Jo^n  Pratt. 
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Cafe  25.  John  Scott  of  Heddervridc  Efq;      -        *•    Appelkm; 

^he   Magiftiates   and  Town   Council   of 
Montfofe^        •        •        *        -        -     Rejfondents. 

lihjune  17 14. 

T^tmd  Ccart,^ An  AaSoo  of  vtluation  betng  MftttA  to  Ml  iikcp»  the  mifJftcf 
ietb  a  tack  of  the  teindr  to  the  magiftraW  of  a  royal  bvrgb^  and  the  •daoa 

hein^  wakened,  chcfe  mjgiilratrt  ought  to  have  been  called  as  parties. 

A  (Jecree  of  \  alu4tion»  obtalaed   on  a  miftake  as  to  the  rental,  ftt  afidCi 
and  ihe  mi>1Ae  lediued^ 

4 

'T^HE  teinds  of  the  appellant's  lands  of  Newbtggiag  were,  by  a 
^  decree  made  by  the  commiflioners  for  plantation  of  churches 
and  valuation  of  teinds,  in  February  16489  feti(Icd  at  five  bolls  o£ 
barley  and  1 1  bolls  of  oatmeal.  Thcfe  teinds  were  anciently  part 
of  the  revenue  of  the  Bifbop  of  Brechin ;  andf  upon  the  abolition 
of  eptfcopacy,  that  revenue  became  veQed  in  the  crown.  On  the 
aSth  of  June  1701,  his  then  Majefty  King  William,  by  his  grantt 
fettled  a  iUpend  out  of  the  fame  payable  to  the  firft  minifter  of 
Montrofe,  and  particularly  the  faid  five  bolls  of  barley  and  1 1  bolis^ 
of  oatmeal,  payable  out  of  the  faid  lands  of  Newbiggiog  as  a  part 
thereof. 

In  February  1700  the  appellant  commenced  an  a&ion  before 
the  then  commiflioners  for  plantation  of  churches,  and  valuation 
of  teinds,.  for  a  valuation  of  the  teinds  of  his  faid  lands  of  New* 
higgtng  ^  and  he  called  the  then  officers  of  (late,  and  Mr*  Arrattt 
the  firft  mioifter  of  Montrofe,  as  defenders*  After  foQue  (teps 
taken  in  this  zStion^  but  no  appearance  made  for  the  defenders^ 
it  was  fuffered  to  fall  afieep,  and  continued  fo  for  feveral  years.  : 
In  the  mean  time,  on  the  8th  of  May  1 704,  Mr.  Airatt  the 
minifter^  upon  a  contrad  made  between  him  and  ibe  refpondeats» 
ratified  an  ailignment  to  them  before  made,  bearing  date  the  171)1: 
of  September  1698,  of  all  the  teinds  due  and  payable  to  him  by 
the  faid  .decree  in  1648 }  and  alfo  in  corroboration  thereof  did 
&t  and  in  tack  let  to  the  refpondents  and  their  fucceflbrs  all  the* 
flipend  and  teinds  due  and  payable  to  him  by  the  faid  decree  in 
164H,  and  by  virtue  of  the  faid  gcant/rom  his  Majeiiy,  or  other- 
wife  howfiaevfr :  in  confideration  whereof  the  r^pandents-hecamo 
bound  to  pay  Mr.  Arratt  a  certain  annual  (lips nd.  Thetrefpoo* 
dents,  in  copfe^uence  of  their  fight  acquixed  from  the  mmifter^ 
received  the  teinds  of  the  (aid  lauds  of  Ncwbigging  froin  the  ap- 
pellant for  feveiral  years.    * 

On  the  2 1  ft  of  April  1 707,  the  appellant  wakened  his  aQion  of 
valuation  by  a  new  fummons  to  the  faid  Mr.  Arratt  and  the  of* 
ficers  of  ftate ;  but  the  refpondents  were  not  cited  as  defenders* 
No  appearance  was  made  by  the  parties  called,  and  in  January 
1709  a  commiflion  was  granted  to  the  provoft,  or  any  one  of  the 
bailiies  of  Montrofe,  to  take  the  dep^ntions  of  fuch  witnefies  as 
(bould  be  adduced  for  the  appellant  to  prpvc  the  yearly  value  of 

his 
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his  lands.  This  commiflion  was  executed  by  one  of  the  baillieSy 
wbo  examined  feveral  witnefTes  as  to  the  rental,  and  the  deduc- 
tions claimed  by  the  appellant,  amounting  to  88/.  13^.  4^.  Scots 
per  annum.  The  commiOion  being  reported,  with  the  depoGtions 
taken  thereon,  to  the  Lords  CommiflHoners,  the  appellant,  on  the 
16th  of  February  1709)  obtained  their  decree  in  abfence,  valuing 
the  faid  lands  of  Newbigging  at  22  j/.  13/.  4^.  Scots  per  annum^ 
and  fettling  the  teinds  thereof  at  44/.  \^s»  SJ,  Scots  per  annutttf 
being  a  fifth  part  of  the  yearly  value  of  the  f  lid  lands. 

Soon  afterwjfrds  the  refnondents  brought  an  a£lion  before  the 
Lords  of  Seffion  as  commtlEoners  for  plantation  of  kirks  and  va.* 
loation  of  teinds,  for  rcdu6\ion  of  the  fa  id  decreet  obtained  by 
the  appellant,  for  that  all  parties  having  interefi,  anc^  particularly 
the  refpon dents,  had  not  been  cited  by  the  appellant  therein.  To 
this  adion  the  appellant  made  defences,  and  the  Lords  commif* 
fioners,  on  the  2d  of  July  17 12,  **  found  that  the  principal  pro- 
*'  cefs  of  valuation  having  flept,  and  the  defender  having  ap« 
**  proved  of  the  miniftcr's  aflignment  to  the  purfaers  by  paying 
*'  his  teinds  to  them  before  the  wakening  thereof  they  ought  to 
"  have  been  cited  by  a  procefs;  but  before  reducing  ordained  the 
**  refpondents  to  give  in  a  rental  of  the  faid  lanHs,  that  it  might 
*'  appear  whether  the  faid  valuation  was  made  with  a  diminutioa 
«  of  the  rental  or  not." 

The  refpondents,  in  the  further  courfe  of  the  aAion,  dated, 
that  they  might  have  proved  the  rental  of  the  did  lands  to  be  100 
bolls  and  20  merks  money,  and  that  the  interrogatories  which  had 
been  put  to  the  witneiFes  were  contrived  for  diminifhing  the  rental 
on  pretence  of  allowances  which  the  appellant  had  at  that  time 
made  to  his  tenant  after  two  years  of  dearth  and  fcarcity.  The 
Lords,  in  December  1712,  allowed  the  refpondents  yet  to  prove, 
that  the  faid  lands  could,  at  the  time  of  leading  the  faid  valuation, 
pay  100  bolls  over  and  above  the  de dud) ions  allowed  in  the  faid 
decree;  as  alfo  to  prove  the  value  of  the  faid  dedu£lions  at  that 
time ;  and  to  the  appellant  to  make  what  proof  he  could  in  fup  • 
port  of  thefe  dedudiions. 

A  commiffion  was  thereupon  granted,  and  fundry  witneflVs 
being  examined,  and  a  report  made  to  the  Lorc^s  Commiffioners, 
they  by  interlocutor  on  the  nth  of  February  i7!2-i3,  **  found 
•*  that  the  refpondents  had  not  proved  in  terms  of  the  aft  ;  but 
*^  found  that  in  their  former  decree  the  allowances  made  in  the 
*^  faid  valuation  were  deduced  from  80  boils,  which  ought  to 
•*  have  been  deduced  from  100  bolls,  and  therefore  reduced  the 
*'  faid  decree  as  to  fo  much  thereof,  and  declared  the  teinds  of 
*^  the  appellant's  lands  of  Newbigging  to  be  61/.  8/.  Scots  for 
**  that  year,  and  in  all  time  coming." 

The  appeal  was  brought  from  *'  an  interlocutor  or  decree  of  ^^^f?*\ 
"  the   Lofds  Commiffioners  for  plantation  of  kirks  and  valuation   ,^,^  ^^ 
"  of  tithes  of  the  2d  July  I7'i3»  and  of  a  fentcnce  or  decree  of 
"  the  faid  Lords  on  the  iith  ot  February  following." 
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Heads  of  ihe  App€Hanfs  Argument. 

The  appellant  having  fummoned  every  pcrfon  who  had  intercft 
in  the  r.uci  tfimis  at  commencing  his  a£lion|  as  law  requires,  and 
particularly  the  niinifter,  he  was  not  obliged  to  have  fummoned 
«*very  perfon  to  whom  the  mrniller's  right  mi^ht  be  conveyed* 
The  apptliant  conceives^  that  his  paying  the  teinds  to  the  rcfpon- 
dcnts  upon  thcrir  right  from  the  minifter  does  not  altef  the  cafe, 
for  it  was  a  matter  of  indifference  to  the  appellant  to  whom  he 
paid  the  teinds,  and  no  doubt  he  muik  have  paid  to  the  minifter's 
attorney  if  he  had  fo  ordered.  The  refpondents  themfeJvcs  were 
employed  by  the  Lords  Commiffioners  to  examine  the  witncflfes, 
who  proved  the  value  of  the  appellant's  eftate  and  teinds,  fo  thai 
they  were  fully  apprifed  of  the  a£tion,  and  might  have  appeared 
and  pleaded  for  their  intcreft  if  they  had  thought  fit.  Never,  be- 
fore the  appellant's  cafe,  was  any  perfon  obliged  to  fommon  all  to 
whom  the  defender  might  think  fk  to  make  over  his  right,  during 
•  the  dependancc  of  a  fuit  r  and^  by  the  civil  law,  defenders  arc  cx- 
prcfsly  difenablcd  from  conveying  theii  rights  to  a  greater  or  more 
powerful  party,  during  the  fuit. 

(The  appellant  alfo  gives  a  ftatement  of  fa£ls,  faid  to  be  proved 
on  his  fide,  which  arc  travcrfed  or  totally  denied  on  the  other 
fide.) 

Heads  f>f  the  Refpondents^  Argument, 

All  the  parties  having  intereQ,  and  particularly  the  refpondents, 
who  by  virtue  of  llieir  fiic)  contradl  andleafe  were  in  poffrlTiou 
of  the  fdid  teinds,  and  to  whom  the  appellant  had  paid  the  fame, 
not  having  been  made  parties  to  the  appellant's  aftion  of  valuaiioj, 
the  decree  pronounced  therein  was  null  and  void.  And  though 
It  mi^ht  not  have  been  proper  to  have  named  them  in  the  fum- 
mons  of  wakenings  yet  fince  their  right  was  fufEcieutly  known  to 
the  appellant  he  ought  to  h^ve  cited  them  by  another  procefs. 
And  tiirir  contraf^  was  fo  far  from  btlng  a  factory  or  letter  of 
'.attorney,  thJt  it  was  an  abfolate  leafe;  and  in  all  aflions  of  this 
R^tture  lelRes  are  to  be  c<^ted.  in  the  preteni  cafe  there  were  no 
pet'uns  who  had  any  right  to  defend  but  the  refpondents;  the  oii* 
niller  was  not  concerned  how  the  teinds  might  be  valued,,  for  the 
refpondents  were  obliged  to  pay  him  the  fame  rent  Qt  ftipend 
cfiiring  his  incumbency,  without  regard  to  any  valuation,  and 
therefore  the  minifter  never  made  any  appear»nce  to  the  appel* 
hnt's  a£l!on.  Though  one  of  the  baHlies  of  ftlontrofe  did  exe- 
cute the  commiilion  in  that  adion,  he  did  it  not  as  one  authorifed 
by  the  refpondents,  or  as  a  magldrate  of  the  burgh,  but  as  a  private 
perfon  without  theit  concurrence ;  and  therefore  this  ought  not 
to  prejutlice  the  refjpondents. 

(The  refpondents  alfo  give  a  flatement  of  fads,  faid  to  haie 

been  proved  on  their  ilde  ^  as  nothing  can  be  given  diftinfllj  of 

thcfe,  the  ftatements  are  not  detailed  on  either  fide.) 

Tu>i?meot,         After  hearing  counfel,  //  is  ordered  and  a^udged^  that  tbipethkn 

\  I  'jn«  and  appeal  be  d\fmijfed^  and  that  the  interlocutors  or  decnes  therein  com* 

•'7"^-  plairai 


CASES  ON  APPEAL  FROM  SC^OTLAKD.  p^ 

plained  of  be  affirmed:  and  it  is  further  ordered ^  that  the  appellant  do 
pay  or  caufe  to  he  paid  to  the  refpondents  the  fum  of  £^oL  for  their  coftf 
in  this  Houfe. 

For  Appellant,     -     Edw.  Northey^  John  Pratt. 
For  Refpondents,      Roi.  Raymond,    P.  King. 


Grace  and  Rachel  Douglas,  Daughters  of  Cafe  27; 

the  deceafed  James  Douglas  of  Earnflaw,  Dairympie, 

for  themfelves  and  as  Affignees   of  Mr.  No*  1*705. 

♦    Alexander  Douglas    their    Uncle,    and  Fountain* 

Lieut.  Robert  Douglas  their  Brother,     -»    Appetlanis  /  29  not. 

John  Montgomerie,  Hugh  Paterfon,  James  Vox^^ 

More,  and  others.  Creditors  of  the  faid  «i&»9 

James  Douglas  deceafed,  -         -        Refpondents.    ^^'-'7**^ 

1 8th  June  1714. 

i'ltfr.— An  eftate  being  fettled  by  sq  beirefi  to  her  hufbam)  and  herfelf  io  con* 

jttod  fee  and  life-rent  and  the  heirs  to  be  procreated  between  tbem  iu  fee* 

whom  failing  to  the  bu(baod>  his  neareft  lawful  heirs  and  aBignees  j  the 

halbaod  was  fiar. 
Donatw  nMprafumltMr.'^'ThtfK  taken  up  by  a  daughter  as  heir  to  her  father* 

where  a  difpcfiiion  had  been  made  to  a  Ion  (dceafed),  upon  which  in(eftm;;AC 

bad  fblkiwedy  but  never  cloached  with  poflcdion  nrr  recorded. 
Atfjudkation.'^A  charge  being  giveri  to  a  Ton  to  enier  heir  to  his  untie  and 

nioihcr>  and  adjudication  being  led  theieon ;  but  the  father  being  afterwards 

fooad  to  be  fiar^  the  firf^  adjodicaiion  is  reduced. 

The  faid  fon  refufiag  to  fubjeA  himfelf  to  his  fkthec*s  debts,  has  no  tititt 

to  quarrel  the  adjudication  led  of  his  fathers  fee. 

JOHN  GR  ADEN  of  Earnflaw,  in  the  county  of  Berwick^  the 
grandfather  of  the  appellant,  executed  a  difpofition  of  that 
edate  to  bis  fon  John  in  fee,  with  a  claufe  of  redemption  on 
pafmeot  of  a  fum  of  money.  Upon  this  difpofition  to  John  the 
foiiy  faifin  was  taken,  but  never  recorded  ;  and  he  died  before  his 
father,  under  age  and  without  heirs  of  his  body. 

The  father  dying  alfo,  Grace  Graden  his  daughter  ferved  her** 
felf  heir  to  him  as  lad  veft  and  feifed  in  the  eftate,  and  was 
thereupon  infeft  on  the  ift  of  January  1664*  Afterwards,  by 
coDtradl  of  marriage,  dated  the  27th  of  January  1668,  between 
Mr.  James  Douglas,  and  the  faid  Grace  Graden,  in  confideratioa 
of  a  marriage  intended  to  be  had  between  them,  James  Douglas 
obliged  himfelf*  his  heirs,  &c.  to  hy  out  ao,ooo  merks  in  lands 
or  other  fecurities,  to  be  fettled  to  himfelf  and  the  faid  Grace  in 
conjuncl  fee  and  Ufe^rent,  and  to  the  heirs  of  their  two  bodies : 
and  the  faid  Grace  Graden  alfo  thereby  difponed  the  faid  lands 
of  Earnflaw,  "  To  Mr.  James  Douglas  in  life-rent  and  to  the 
'^  heirs  to  be  procreated  between  the  faid  Grace  Graden  and  him 
1^  ia  fee,  whom  failing  to  the  faid  Mr.  James  Douglas,  his  own 

H2  "ncareft 


iOO  CASES  ON   APPEAl   TtLOU  SCOTLANt^. 


\ 


^*  ttcircA  heirs  2nd  aflignees  whatfoever,  with  the  provifion  anJ 
*<  coadition  of  the  faid  Grace  Graden  her  own  life-rent."«^In 
the  procuratory  of  refignation  and  precept  of  fafiney  this  deilina- 
tion  was  not  verbatim  repeated,  but  (hefe  mentioned,  that  faEoe 
was  to  be  given  *'•  To  Mr.  James  Douglas  and  Grace  Gradeiii 
<<  and  longed  liver  of  them  two,  in  conjunA  fee  and  Ufe-reDt, 
^*  and  the  heirs  to  be  procreated  between  them,  in  fee,  whom 
*<  failing  to  the  fnid  Mr.  James,  his  neareft  and  lawfuf  heirs  and 
**  aflignees."  This  marriage  accordingly  took  elFefi,  and  on  the 
28th  of  February  1668,  a  crown  charter  was  obtained  of  the  faid 
lands  of  Earnflaw,  fettling  the  fame  in  manner  as  in  the  faid  pro- 
curatory of  refignation  and  precept  of  fafine  ;  and  upoa  this  char- 
ter infeftment  was  taken  upon  the  i^th  of  April  1670,  and  the 
inftrument  of  faGne  duly  recorded.  Afterwards  on  the  id  of 
Odlober  1673  rcHgnation  was  made  by  Grace  Graden  in 
the  hands  of  the  crown  for  a  new  infeftment  to  the  faid  James 
Douel^s  and  Grace  Graden  in  c$njunB  fee  and  life-rent ^  and 
the  hei  s  to  be  procreated  between  them  in  fee,  whom  failing  to 

^the  faid  Mr.  James,  his  neareft  and  lawful  heirs  and  affignccs; 
snd  in  terms  thereof  a  new  charter  was  procured  from  the  crown 

'  and  infeftment  taken  thereon  and  alfo  recorded. 

James  Douglas  having  contra£ted  conGderable  debts,  which 
came  to  be  veiled  in  the  perfon  of  one  Alexander  Paterfon,  he 
by  an  aflignment,  on  the  15th  of  February  1686,  made  over  the 
rents  of  the  faid  eftate  to  Mr.  Paterfon,  at  the  then  cooftituced 
rental,  (which  was  infcrted  then  in)  for  payment  of  the  intcrcft 
of  tin:  faid  debts  in  the  firft  place,  and  afterwards  towards  fatif- 
fa£lion  of  the  principal  fums  ;  with  a  power  to  Paterfon  to  make 
and  renew  tacks  without  diminution  of  the  faid  rental.  Paterfon 
afterwards  brought  an  a£)ion  of  adjudication  againfl  James 
Dout^las  on  fcveral  debts  wl  ich  he  claimed  as  due  to  him  ;  and  on- 
f»th  of  November  1698  obtained  decreet  therein  adjudging  the  faid 
lands  to  him,  and  he  thereupon  alfo  obtained  a  charter  of  adjudi- 
cation from  |hc  crown. 

James  Douglas  foon  after  died,  leaving  iflue  of  the  faid  mar- 
riage a  fon  Robert,  and  the  appellants  Grace  and  Rachael  Dougl<i5- 
— ^^rhe  faid  Mr.  Paterton  being  indebted  in  confiderable  fums  to 
the  refpondents,  he  conveyed  his  right  to  the  faid  lands  to  his 
nephew  Robert  Anderfon,  with  a  provifo  for  payment  of  his' 
debts.  This  Robert  Anderfon  was  ferved  heir  to  Mr.  Paterfon 
after  his  deceafe,  and  obtained  a  charter  of  adjudication  in  his 
own  favour  on  the  ift  of  March  1700,  on  which  he  was  infcft; 
and  he  afterwards  conveyed  all  his  right  to  the  faid  lands,  under 
a  Gmilar  provifo  with  that  above-mentioned  to  Alexander  Anderfoa 
his  brother,  and  this  Alexander  was  duly  infeft  therein. 

An  oppoGtion,  however,  was  now  ftarted  to  the  rights  of  the 
creditors  of  James  Douglas.  Robert  his  fon,  on  the  12th  of 
December  1699,  granted  a  bond  to  Mr.  Alexander  Douglas  his 
uncle  for  the  fum  of  £iooo  (lerling.     Upon  this  bond  Alexander 

the  uncle  gave  Robert  a  charge  to  enter  heir  in  the  faid  lands  of 

EarnOaw 
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Earnflaw  to  Join  Graden  his  uncle  and  Grace  Graden  his  mother; 
and  upon  Robert's  renunciation,  be  obtained  decree  of  adjudica- 
tion in  his  favour. 

And  the  faid  Alexander  And«rfon  brought  an  adlion  before  the 
court  of  feffion  to  reduce  this  laft  mentioned  adjudication  ;  and 
in  this  a£lion  he  called  the  faid  Alexander  Douglas  and  Robert 
Douglas  as  defenders.  It  was  contended  oo  the  part  of  thefe  de- 
fenders, that  by  the  marriage  contra^):  between  the  faid  James 
Douglas  and  his  wife,  the  lands  of  Earnflaw  were  only  conveyed 
to  him  in  life-rent ;  and  confcquently  that  no  debts  coutraAed  by 
him,  nor  any  adjudications  thereon  could  afFe£l  the  ellate  in 
prejudice  of  the  heirs  of  the  marriage  in  whom  the  fee  was 
veiled.  After  fundry  proceedings,  the  court  on  the  2och  of  No- 
vember 1705  <<  found,  that  by  the  contra£k  of  marriage  with 
**  the  charters  and  fafines  following  thereupon,  Mr.  James 
<'  Douglas  the  hufband  was  iiar  of  his  lands  and  others  contained 
"  in  the  faid  contrad." 

It  was  then  contended  on  the  part  of  the  defenders,  that  though 
by  virtue  of  the  marriage  contrad,  the  huiband  might  have  the 
fee  of  the  eftate,  yet  his  only  right  being  by  conveyance  from 
Grace  his  wife,  (he  herfelf  had  no  right,  for  (he  was  only  ferved 
heir  to  John  Graden  her  father,  but  the  father  had  before  thai 
time  conveyed  his  eftate  to  his  fon,  who  was  infeft  therein;  and 
this  eftate  was  now  in  hdreditate  jacente  of  the  fon,  and  could  not 
be  conveyed  by  Grace  to  her  hufband : — Upon  this  point  the 
court  on  the  29th  of  November  1705  "repelled  the  defence 
'^  founded  on  the  difpofition  granted  by  John  Graden  to  his  fon» 
^'  with  the  fafine  following  thereupon,  in  refpe^l  the  fame  were 
'*  not'cloathed  with  poiTeiBon,  and  the  fafine  not  regiftrate,  and 
"  therefore  reduced  the  faid  rights,  and  preferred  the  purfuer 
"  Mr.  Anderfon»  and  the  creditors  of  Mr.  Alexander  Paterfon." 
The  defenders  Meflieurs  Douglas  reclaimed,  and  infifted  further 
thatthofe  claiming  under  Paterfon  (hould  count  and  reckon  for 
^eir  iniromiflions  with  the  eftate:— The  court  on' the  7th  of  De- 
cember 1705  *f  adhered  to  their  two  former  interlocutors,  but 
"  decerned  the  faid  creditors  to  produce  the  grounds  of  their 
*^  debts  and  adjudications  thereupon,  and  allowed  the  petitioners 
"  to  fee  the  fame,  and  remitted  to  the  lord  ordinary  to  hear  the 
*'  pbj'edions  againft  the  faid  abjudications  and  the  allegations 
''  of  payment  of  the  fums  contained  in  Mr.  Alexander  PaterCon's 
"  adjudications.'* 

Parties  having  accordingly  gone  before  the  ordinnry,  it  waa 
objcfted,  that  as  the  defender's  adjudicaiion  pioceeded  upon  a 
charge  to  enter  heir  to  John  and  Grace  Graticn  his  uncle  and 
mother,  the  fame  was  void;  and  that  unlcfs  the  defenders  would 
fubjed  thenafclves  to. the  payment  of  James  Douglas's  debts,  or 
fcrve  thcmfclves  heir  to  him,  they  had  no  title  to  queflion  the 
rights  of  the  creditors.  The  Lord  Ordinary,  on  the  22d  of  Fe- 
bruary 1706,  "  found  that  the  defendei's  adjudication  proceeding 
*[  only  upon  a  charge  to  enter  heir  to  John  Graden  the  defender's 

H  3    •  "  uncle, 


**  uncle,  and  Grace  Gradcn  the  defender's  mothtr,  and  that  the 
^^  difpofition  of  John  Graden  the  father  to  John  Grade n  the  foo, 
^'  the  defender's  unclf ,  and  fafine  thereon  being  already  reducedi 
^<  and  that  the  lords  have  found  that  the  father  had  right  to  the 
*<  fee  of  the  eftate,  and  not  the  mother,  therefore  the  defender'i 
^'  adjudication  fell  in  confequence ;  and  in  regard  the  defesden 
^<  refufed  to  fubjefi  thetnfelves  to  the  purfuer's  legal  diligencei, 
**  and  pay  off  the  debts  upon  this  event,  therefore  reduced  the 
<<  faid  adjudication,  and  decerned  that  the  purfuer  had  the  only 
<•  good  and  undoubted  right  of  property  of  the  faid  lands  of 
'<  Earnllaw,  and  ordained  him  to  be  entered  into  the  quiet  pof- 
<<  feffion,  and  receive  the  rents  thereof,  and  decerned  that  the 
'<  defenders  Ihould  not  receive  any  of  the  rents  and  profits  of  the 
<<  faid  lands,  or  any  part  thereof,  they  having  no  right  thereto* 
And  the  defenders  having  reclaimed  againft  this  interlocutor,  the 
fame  was  adhered  to  by  the  whole  court,  and  decree  was  ex* 
traded  on  the  22d  of  February  1706. 

The  refpondents  being  creditors  of  Alexander  Paterfon  and 
Robert  Anderfon  before  mentioned,  afterwards  adjudged  the 
faid  lands  of  Earnflaw,  and  procured  a  charter  thereon  from  the 
crown,  upon  which  they  were  infeft.  They  afterwards  broaght 
anadiion  of  ranking  and  fale,  and  called  the  whole  creditors  of 
James  Douglas  and  of  Mr.  Paterfon,  and  ail  claiming  under  them: 
And  the  appellants,  as  creditors  of  their  father  by  bond  of 
provifion,  now  appeared  contending  that  the  refpondents  by 
receipt  of  the  rents  had  been  fully  paid  their  debts.  The 
court  granted  a  joint  commiflion  to  both  the  appellants  and  ref- 
pondents, to  prove  the  yearly  value  of  the  faid  lands  of  Earnflaw 
and  others,  and  how  pany  ye^rs  purchafc  the  fame  might  be  fold 
at,  and  the  deduAions  therefrom,  and  allowed  the  refpondents  to 
prove  the  faid  IVlr.  James  Douglas,  Mr.  Alexander  Paterfon,  and 
Mr.  Robert  Anderfon,  bankrupts,  and  ordained  the  feveral  credi- 
tors to  depone  to  the  verity  of  their  refpe£iive  debts.  Several 
witnefles  for  the  refpondents  were  examined,  and  after  fundrf 
proceedings  the  court  found  «*  that  the  debts  exceeded  the  value 
<<  of  the  eftate,  and  found,  that  Mr.  James  Douglas  was  bank- 
«  rupt  in  1578/.  and  that  Mr.  Alexander  Paterfon  was  bankrupt 
••  in  850/.  and  that  Robert  Anderfon  was  bankrupt  in  500/. 
«<  beyond  the  value  of  their  eftates,  and  therefore  preferred  the 
<<  refpondents  to  the  appellants,  and  found  the  appellants'  right 
f«  null/*  The  preferences  of  the  creditors  were  afterwards  afccr- 
tained,  and  to  thcfe  interlocutors  the  courf  on  feveral  occafions 
adhered  when  reclaimed  againil  by  the  appellants :  decr^  was 
extra£led  on  the  23d  of  February  171 1. 

In  purfuance  of  thefe  proceedings  the  faid  eftate  was  fold,  and 
the  refpondent  James  Moore  purchafed  the  fame  at  a  publick  fale, 
paid  the  price  to  the  creditors,  and  obtained  a  charter  from  the 

Viiterea        crown  qp  which  he  was  infeft. 

iTiA^^"'*         The  appeal  was  brought  from  «  feveral  interlocutors  or  decrees 
«'  of  the  Lords  of  Council  and  Stffion,  made  on  the  behalf  of 

«  James 
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^^  J^mes  Moore  for  himfelf  iod  as  aiBgnee  of  Hugh  Pateriboj  and 
«  of  others." 

Heads  of  the  Appellants^  Argument. 

By  tBe  marriage  contraffc  between  James  Douglas  and  Graee 
Gradeti,  there  was  no  greater  eftate  grantrd  to  the  laid  James 
Doaglas  than  for  his  life  only.  By  the  whole  tenor  of  the  faid 
oontra&9  and  more  efpecially  by  the  principal  or  granting  claufe 
therein,  whereby  the  grantor's  intention  is  beft  feen  (other  colla- 
teral ciaufes  being  left  to  the  writers  who  often  infert  words  therein 
as  they  think  fit)  this  appears  to  have  been  the  true  intent  and 
fneaning  of  the  faid  Grace  Graden  the  grantor.  The  debts  of 
the  father  of  the  appellants  ought  not,  therefore,  to  affiscl  the  . 
inheritance  of  the  faid  eftate  in  prejudice  of  Robert  Douglas  the 
heir  of  the  marriage* — CenjunB  fee^  cfpecially  where  the  eftate 
comes  by  the  wife,  as  this  does,  in  its  iargeft  extent  (ignifies  no- 
thing but  life-rent.  Were  this  otherwife,  in  the  prefent  cafe,  it 
is  explained  and  qualified  by  the  addition  of  the  words  or  life- rent ^ 
and  by  the  fttbfequent  limitations  to  the  heirs  of  the  marriage  in 
fee,  and  in  default  of  fuch  iflue  to  the  heirs  of  the  hu(band, 
which  were  wholly  ufelefs,  if  by  the  words  of  the  firft  limitation 
the  bttiband  had  an  tftate  in  fee.  When  any  doubt  exifts  to 
whom  an  eftate  did  firft  belong,  the  fame  is  prefumed  by  law  to 
belong  to  the  man  ;  but  here  it  is  evident,  the  eftate  did  firft  be- 
long to  the  wife :  and  a  huiband  may  have  a  conjun£l  fee  of  his 
wife's  eftate,  but  not  an  abfolute  fee,  and  at  moft  is  only  a  truftee 
for  the  heir  of  the  marriage  until  he  exifts.  The  heir,  upon  his 
exifting,  has  a  jus  quafitum  ei  proprium  in  the  inheritance  of  his 
mother  with  the  burthen  of  his  father's  life-rent,  and  may  force 
the  father  to  aliment  him  out  of  the  life-rent;  and  the  heir, 
after  the  death  of  his  father  and  mother,  needs  only  to  be  ferved 
heir  of  line  and  provifion  to  his  mother  as  dying  laft  veft  and 
feifed  in  the  abfolute  fee,  and  could  never  thereby  be  made  liable 
to  the  payment  of  his  father^s  debts  to  whom  he  does  not  fucceed 
as  heir. 

With  regard  to  the  refignation,  chatter  and  fafine  in  1673  >  ^^^ 
wife  was  certainly  denuded  of  all  her  right  to  the  inheritance  by 
the  marriage  contrafl ;  and  fince,  purfuant  to  that  contract,  refig- 
nation, charter  and  fafine  had  been  made  and  granted  five  year&  be- 
fore this  fecond  reGgnation,  the  fecond  refignation  was  null  in  ici'elf, 
being  obtained  without  any  confideratxon  from  one  who  had  no  right. 

Bbtevcn  fuppofing  (which  is  contrary  to  the  fa£l,)  that  by 
the  words  of  the  marriage  contradl  an  eftate  in  fee  might  have 
paflcd,  if  the  faid  Grace  Graden  had  been  feifed  of  fuch  an 
eftate;  yet  flie  herfclf  could  not  grant  any  eftate  to  her  faid 
hufband.  She  herfelf  had  no  other  eftate  in  the  faid  lands,  than 
what  (he  claimed  as  heir  ferved  to  her  faid  father,  who  had  no 
manner  of  right  therein ;  for  the  fee  thereof  was  wholly  vefted 
in  the  faid  John  her  brother,  who  died  feifed  thrrof ;  and  a^ 
flic  did  not  ferye  herfelf  heir  to  him,  who  died  lajl  feifed   her 

U  4  fervice 
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fervice  to  her  father  was  void.  And  this  allepration  was  fupported 
in  the  Court  of  Seflion,  by  a  decifioa  of  ihtir  own  in  another 
cafe  exa£lly  parallel  (a), 

(The  appellants  alfo  ftate,  that  Alexander  Paterfon  had  been 
fully  paid  his  debtSy  by  receipt  of  rents  and  pro6ts;  they  make 
obje£lions  to  the  rental  proved  before  the  Court  of  SetTion^  and 
to  this  decree  f.ndlng  the  le^al  expired,  and  refuGng  to  give 
the  appellants  their  option  to  redeem.) 

Heads  of  the  Refpondents*  Argument. 

By  the  marriage  contiaf),  the  faid  lands  were  conveyed  to 
Il4r.  Douglas  in  fee.  Even  by  the  difpofitive  claufe  in  the  con- 
trad  of  marriage,  if  the  queftion  had  turned  upon  that  claufe 
alone,  thehuibandls  clearly  madefiar  of  the  edate*  Though  in 
this  claufe  of  the  faid  contract,  the  lands  are  at  firft  only  conveyed 
to  the  faid  James  Douglas  in  life-rent,  yet  this  claufe  by  limiting 
thefe  lands,  in  remainder  to  the  neared  lawful  heirs,  and  aOignecs 
of  Mr.  Douj^Ias,  with  a  refcrvation  to  the  faid  Grace  of  her 
life-renr,  without  doubt  ellabliHies  the  fee  in  him;  for  (he 
being  only  life-renter,  and  the  fee  remaining  in  him  and  his 
heirs,  the  cftate  of  inheritance  being  neceflarily  fomewhere  mud 
be  in  him:  and  this  claufe  if  doubtful  is  to  be  explained  by  the 
oCher  claufes  of  the  contraf^. 

But  though  that  matter  were  not  fo  clear,  yet  the  charter  under 
the  great  feal  and  fafine  following  thereupon,  which  arc  matter 
of  record,  having  c(tabli(hed  the  fee  in  Mr.  Douglas's  perfon, 
the  creditors  were  in  honajide  to  lend  money  to  him,  fince  it  ap- 
peared upon  record  that  the  fee  of  the  eftate  was  in  him,  and 
he  not  tied  up  either  from  contracting  debts,  or  alienating  the 
lauds.  Nor  had  the  creditors  any  notice  of  the  contract  of 
marriage,  or  of  the  difpofitive  claufe  therein,  nor  could  they  fince 
it  was  not  recorded,  and  of  confequence  could  not  be  bound  by 
any  claufe  therein  contained,  though  clearly  againft  them,  as 
this  claufe  is  not.  And  Mr.  Douglas  did  during  his  life  grant 
leafes,  and  exercife  all  other  adis  of  property  as  any  other  in 
whom  the  fee  of  an  eilate  is  could  do. 

Grace  Graden  being  ferved   heir  to  John  Graden   her  father 

in  1663,   and   retoured,  as   appears   upon   record,  that   fervice 

1617,0.13.  cannot  now  be  qucilioned,  fince  by  aft  of  parliament  1617.  c. 

13.,  no  fervice  or  rctour  is  queilionable  unleis  within  20  years  ; 

and  it  was  more  than  40  years  before  her  fervice  was  quarrelled. 

Bcfidcs,  the  difpofition   by  John  Graden,  the   father   to  his  fon 

when  under   age,  with   the   fafine  thereon,  were   revokable  at 

pleaOire)  and  the  father  notwithstanding  thereof  continued   ab- 

folute  proprietor  of  the  eftate,  and  granted  heritable  fecurities 

thereon,  and  leafes  thereof,  and  did  all  other  afts  of  property, 

even  during  the  fon's  life,    much   more  after  his  death,  which 

happened  in  the  father's  hfe-time.    So  that  the  fon  dying  before  the 

(a)  Di{!e:oo*s  Dcubts  aad  Decifioni,  V9cc  Fiar^  Duke  and  Duchefs  of  Monmoutlu 

fitheri 
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father^  and  a  minor,  and  thefe  deeds  never  being  delivered  of 
tmt  of  the  father's  cuftody,  the  father  notwithftanding  of  the 
deed  to  the  fon»  was  veji  and  feifed  in  the  property  of  the  eftate^ 
and  the  fon^s  .right  evanifiied,  and  confequetitly  the  daughter 
was  in  the  right  to  ferve  heir  to  her  father  and  take  no  notice  of 
the  foo.  The  Court  of  SeiBon  decreed  the  fame  in  a  cafe  Rofe 
Fincham)  againit  JMuirhead  of  Bradifliolm,  which  was  affirmed 
upon  appeal  by  the  Houfe  of  Lords.  Indeed  flic  could  not  da  No.  s.  of 
otherwife  than  flie  did,  for  flie  could  not  know  of  the  difpofition  ^^  Colkc- 
to  the  fon,  or  the  fafine  thereon,  for  neither  of  them  were  re- 
corded, nor  was  the  fon  ever  in  poOeffion,  but  died  under  age^ 
and  by  the  a&  of  parliament  1617.  c.  16.,  all  faCnes  are  de-  1617,  ciS* 
elated  void  as  againft  third  parties,  if  not  regiftered  within  fixty 
days  after  they  are  taken.  But  this  faGne  never  was  regiftered 
and  confequently  neither  the  daughter  nor  the  creditors  could 
know  any  thing  of  it ;  and  as  fhe  was  ferved  heir  to  her  father 
who  die<l  feifed  and  pofTefled  thereof,  Mr.  Paterfon  and  the  other 
creditors  were  in  bona  fide  to  lend  money  to  Mr.  Douglas,  who 
claimed  under  the  faid  daughter,  and  ftood  publickly  infeft  by 
virtue  of  a  charter  under  the  great  feal. 

(The  refpondents  alfo  traverfe  or  deny  the  faAsftated  by  the 
appellants,  with  regard  to  the  payment  by  receipt  of  rents  and  as 
to  the  proof  of  the  rental.) 

After   hearing   coanfel,    //  is  ordered  and  adjudged^  that  the  Jodgmeat, 
petition  and  appeal  he  difmijfedj  and  that  the  feveral  ittterhcutors  or  J?/"" 
decrees  therein  complained  of  be  affirmed. 

For  Appellants^  P*  King.     N.  Lechmere. 

For  RefpondentSi         Rob.  Raymond,     John  Pratt. 


Sir  Robert  Home,  Bart.         •         -        -      Appellant ;    Cafe  a8# 

Sir  Patrick  Home,  Bart.         ...      RefpmdcnU 

« 

ik' July    1714. 

Stfu^rathn.^A  feqaeftration,  gj^nted  of  an  eftate,  where  a  perfon  \vas  In 
iwfleffioo  bj  viitueof  a  tack  frt>xn  hit  father  fur  paymeot  of  debts,  adjudi* 
cations  in  his  |>erfoii  with  expired  legalsi  and  a  difpofition  from  an  rider  bro«> 
thcr,  which,  though  reduced  for  fraud  and  circomveotton,  wasiliil  to  ftand 
as  a  fecwicjr  for  the  onerous  ciufe  thereof. 
Prr/Srnr^itfjr.— From  circumfianccs  of  prefumption  a  perfcm  is  made  to  count 
and  reckon  for  property,  which  with  hiscoofenihad  Cormerl^  been  coiyrejeA 
by  a  weak  elder  brother  to  another  perfon. 

AFTER  the  judgment  was  given  in  the  former  appeal  (No.i;.  of 
thircolleftioo)  the  parties  returned  to  the  Court  of  Seffion, 
and  fundry  proceedings  were  had  in  the  a£lion  of  count  and  reckon- 
ing.  On  the  24th  of  February  17 13,  the  Lord  Ordinary  found 
&ir  Patrick  the  refpondent  liable  both  for  the  real  and  perfonal 
eftate  contained  in  the  difpoGtionj  and  diicharge^grantcd  to  him 

in 
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in  terms  of  the  judgment  of  the  Hottfe  of  Lords,  and  ordered 

him,  in  terms  of  sin  interlocutor  of  the  iBth  of  Nofember  i6^i^ 

to  account  from  Martinmas  1671,  and  to  give  in  a  charge  againft 

himfelf^  with  his  difcharge  and  vouchers  according  to  the  hte 

Aft  of  Se-    a£i  of  Sederunt.    The  refpondent  having  reclaimed,  the  Court 

92  Nov.       ^°  ^^^  ^^  ^'  J^'y  ^7 '3*  aidhered  to  the  former  interlocutor  with 

1711.  '       an  addition  in  thefe  words,  viz.  <*  in  fo  far  as  concerns  the  whole 

*<  fubjedl  difponed  by  Sir  John  Home  to  Sir  Alexander  his  fon,  sod 

<<  by  Sir  Alexander  with  confcnt  of   the  refpondent  to  Geoige 

**  Home  of  Kaims." 

The  appellant  thereupon  petitioned  the  Court  to  have  the 
eftate  fequeftrated,  and  a  faAor  appointed  to  receive  the  rents 
and  pro&ts ;  but  after  anfwers  for  the  refpondent,  the  Cowrt  oa 
the  7th  of  July  17x3,  unanimoufly  <*  refufed  a  fequeftratiou  io 
**  this  ftate  of  the  procefs.*' 

The  refpondent  having  alfo  reclaimed  againft  tho  faid  inte^ 

locator  of  the  2d  of  July,  and  particularly  againft  that  part  of  it 

which  found  him  liable  for  what  had  been  difponed  to  George 

Home  of  Kaims }  after  anfwers  thereto  the  Court  on  the  ititb 

of  July  1713)  *'  found  the  refpondent  not  accoootable  for  the 

**  contents  of  the  difpofition  made  by  Sir  John  Home  to  Sir 

**  Alexander,  which  were  difponed  by  Sir  Alexander  with  tbe 

*<  refponden^s  confcnt  to  George  Home  of  Elaims.'^ 

Xfitered,  The  appeal  was  brought  from  '*  two  decrees  or  interlocuton 

4  M«r>        <«  of  the  Lords  of  Council  and  Scffion  of  the  7th  and  i€th  days 

'^'^  «  of  July  1 713/* 

On  the  Siquefiratiott. — Heads  rf  the  Appellanfs  Argumenii 

The  leafe  granted  by  the  late  Sir  John  Home,  was  abfolutely  % 
deed  of  truft  for  payment  of  debts,  and  to  difburthen  the  entailed 
eftate  in  favour  of  the  appellant's  father  and  his  heirs ;  and  the 
refpondent  having  fo  grofsly  broken  his  truft,  and  fo  long  avoided 
to  come  to  an  account,  it  was  in  law  and  equity  juft,  that  the 
rents  (hould  be  fequeftrated  }  for  fo  long  as  the  refpondent  coo* 
tinned  to  pofTefs,  it  was  his  intereft  never  to  make  a  fair  account. 

The  refpondent  cannot  claim  the  benefit  of  the  leafe,  as  he 
has  during^  the  courfe  of  43  years  failed  in  the  performance  of 
every  condition  and  claufe  to  which  he  was  bound,  and  indeed 
cbferved  nothing  fave  his  entering  to  poflefs:  and  Cnce  in  equity 
and  by  the  law  of  Scotland,  a  tenant  or  leflee  may  be  removed 
before  the  term  of  his  Icafe  expires,  ft  male  verfatus  eft  in  re  ctn- 
ducla^  the  appellant  might  well  infift  that  the  refpondent  ihou)d 
be  removed,  and  that  the  appellant  (hould  have  acccfs  to  poifefs' 
All 'that  tbe  appellant,  however,  infifted  for  was,  that  after  fo 
long  a  time  during  which  no  account  had  been  made,  the  eftate 
,  might  be  fequeftrated  till  it  (hould  appear  in   the  event  who  had 

bell  right. 

But  the  refpondent  havinp  entered  by  the  leafe  muft  po(rc6  by 

it,  and  muft  anfwer  according  to  it,  nee  potuitjibi  tnutare  caafttn 

'  p^//^J/foniS'     If   he   have  other  titles,    being  once  removed,  he 

may  niaLe  ufe  of  rhcm  to  recover  pcfTcflion,  but  he  muft  firft  be 

judged 
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judged  by  the  Icafc  by  which  he  entered.  The  pretended  expired 
adjadications  in  his  perfon  are  tto  titles  to  keep  pofieffion  for  they 
are  led  for  debts  which  ought  to  have  been  paid  by  the  trufts  he 
undertook.  As  to  the  difpofition  of  1694,  it  is  found  to  have  been 
gained  by  fraud  and  circumventiony  and  therefore  can  be  no  title  to 
continue  to  poflefs,  and  though  it  be  not  abfolutely  fet  afide»  but 
fo  as  ftill  to  remain  as  a  fecurity  for  a  debt^  it  lies  on  the  refpon- 
dent  to  make  out  that  debt^  or  valuable  confideration  before  he 
can  have  the  benefit  of  it ;  for  the  deed  being  obtained  by  fraud 
it  prefames  not,  and  proves  not  in  law.  If  there  be  any  valuable 
confideration  or  juft  title^  the  refpondent's  right  will  be  entire,  and 
in  the  event  of  the  caufe,  he  will  have  what  belongs  to  him.  It 
is  moft  ufual  by  the  pra6iice  of  Scotland  to  ftqueftrace  eftates, 
where  there  is  a  controverfy  concerning  the  titles,  and  more 
efpecially  where  there-  is  manifeft  delay  in  coming  to  an  account 
as  there  has  been  in  this  cafe  for  40  years. 

Heads  <f  the  BjfpondenCs  Argument  iherton. 

The  appellant  and  his  mother  have  all  along  been  in  poflellion 
of  two  thirds  of  the  eilate.  The  refpondeni  being  in  pofTefiion 
by  the  leafe  which  is  to  endure  till  all  the  debts  be  paid,  he  cannot 
be  removed  till  it  appear  if  the  debts  are  or  ought  to  have  been 
paid,  which  cannot  be  done  till  the  count  and  reckoning  be 
clofed.  The  refpondent  has  alfo  two  other  titles  in  his  perfon 
fafficient  to  exclude  the  fequeftration,  namely,  adjudications  with 
expired  legals,  and  fecondly,  the  difpofition  granted  by  Sir 
Alexander  Home,  which  by  the  judgment  in  the  former 
appeU  is  not  reduced  wholly,  but  is  ordered  to  ftand  as  a 
fecurity  for  any  onerous  caufe  or  valuable  confideration  paid  or 
made  good  by  the  refpondent  for  the  fame.  The  refpondent 
has  given  in  his  accounts  Ggned  by  him,  with  the  vouchers  thereof 
conform  to  the  late  aft  of  Sederunt,  whereby,  if  the  fame  (hall 
be  difproved,  he  will  be  fubjeft  to  be  decerned  in  double  of  what 
fliould  be  omitted  out  of  the  charge.  By  thefe  accounts  it  ap« 
pears,  that  not  only  the  debts  due  to  the  refpondent,  and  which 
he  has  paid,  and  the  valuable  confideration,  which  was  al- 
lowed him  by  the  faid  judgmetir,  doth  far  exceed  not  only 
that  part  of  the  eftate  which  the  refpondent  poflVfles,  but 
alfo  die  value  of  the  whole  eftate :  and  no  fequeftration  has 
e?er  been  allowed  in  a  fimilar  cafe.  The  interlocutor  appealed 
from,  being, the  undoubted  law  of  Scotland,  the  Court  imani« 
moufly  pronounced  the  fame  without  a  contrary  vote  \  and  the 
appellant  did  not  oflPer  to  reclaim  therefrom. 

On  the  Interlocutor   i6ih   July    1713. — Heads  of  the  Appellant' s 

Argument,  ^ 

At  pronouncing  this  interlocutor  the  Court  were  divided  in 
opinion  ;  but  they  had  no  power  to  do  otherwife  than  to  appoint 
the  refpondent  to  account  for  the  contents  of  the  faid  difpofition  ; 
for  the  judgment  of  the  Houfc  of  Lords  does  cxprcfsly  order,  that 
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the  refpondent  do  account^  not  only  *^  for  the  rents  and  proliu  o^ 
"  the  truft-edate  granted  to  hiai»by  Sir  John  Home  by  leafe  i6th 
**  May  1 67 1,  but  for  all  other  fums  of  money,  debts,  or  movc- 
^*  ables  contained  in  the  aforefaid  difcharge  and  difpofitioni  which 
•'  belonged  to  the  faid  Sir  John  Home,  and  were  received  by  Sir 
'*  Patrick  Home,  and  which  ought  to  have  been  applied  for  the 
^*  debts  charged  on  Sir  John's  eftate."  Now  a  confiderable 
hranch  of  the  fubje£ls  in  queftion  is  fpecially  contained  in  the 
difpofition  reduced  by  the  former  judgment,  viz,  an  apprizing 
over  the  eftate  of  Lammerton,  which,  though  it  had  formerly 
been  conveyed  to  George  Home  of  Kaimes,  is  again  therein  ex- 
prefsly  conveyed  to  the  refpondent.  And  the  whole  other  fubjcQs 
in  the  difpofition  in  quedion  were  contained  generally  in  the 
aforefaid  diCcharge  and  difpofition  fet  afide  by  the  judgment  of  the 
Uoufe  of  Lords ;  for  the  refpondent  was  liable  to  apply  the  fubje£ts 
in  quedion  to  the  payment  of  debts  within  one  year  after  his  father'8 
deceafe  in  cafe  his  brother  Sir  Alexander  did  not*  And  the  re- 
fpondent did  by  fraud  and  circumvention  obtain  the  forefaid  dif* 
charge  (now  fet  afide),  whereby  he  is  not  only  acquitted  of  any 
account  for  the  rents  and  profits  of  the  truft-eftate,  granted  to 
him  by  leafe,  but  of  his  intromifiion  with  all  debts,  fums  of  mo- 
ney, goods,  &c.  intromitted  with  by  him,  which  belonged  to  the 
deceafed  Sir  John  Home. 

It  was  proved  in  the  a£lion  below,  that  although  the  difpofition 
was  made  by  Sir  Alexander,  with  confent  of  the  refpondent,  to 
the  faid  George  Home,  yet  in  hO.  the  refpondent  had  the  poflef- 
£on,  and  accounted  with  the  fervants  entrufted  with  the  move- 
ables, and  otherwife  applied  confiderable  parts  thereof  t«  his 
own  ufe. 

Refpondenfs  Argument  thereon. 

It  would  be  againft  nil  reafon  to  make  the  refpondent  liable  fo 
account  for  Sir  John  Home's  perfon'al  edate,  which  had'  been 
aflually  difpofed  of  by  the  appellant's  father  to  George  Home  of 
Kaimes,  for  payment  of  fomc  part  of  Sir  John's  debt ;  and  the 
faid  George  Home,  as  appe^ired  by  the  evidence  of  feveral  wit- 
neffes  adduced  by  the  appellant  in  the  ad^ion  of  count  and  reckon- 
ing, had  intermeddled  uith  and  difpofed  of  the  fame*,  and  par- 
ticularly,  it  appeared  that  the  faid  George  Home  having  afterwards 
afligned  the  faid  perfonal  eftate  to  Henry  Home  his  nephew,  with 
a  claufe  that  he  £bould  be  accountable  to  the  appellant's  father, 
he  the  faid  Henry  Home,  after  his  uncle's  <?eceafe,  by  his  bond 
dated  the  21ft  of  January  1681,  obliged  himftlf  to  account  with 
and  pay  to  the  appellant's  father  wh^t  Ihould  appear  to  be  due  to 
him  from  the  faid  Gcorjje  Home.  Upon  this  bond  the  appellants 
father  afterwards  bi ought  an  adlion,  before  the  Court  of  Scflion, 
againd  the  fiid  Henry  Home  ;  and  in  a  count  and  reckoning  heM 
thereupon,  the  appellant's  father  jj;a^ve  in  a  charge,  containing  a 
particular  account  ot  M  the  peifonnl  eftate  which  had  been  dii- 
poncd  bv  hifi  father  to  him,  and  by  him  alTigned  to  the  faid  George 
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Home ;  and  the  faid  Henry  Home  gave  in  a  difcharge,  mention* 
ing  the  feveral  debts  that  were  due  by  Sir  John  to  the  faid  George 
Home,  and  which  he  had  paid  for  him  with  the  vouchers  thereof, 
far  exceeding  in  value  the-  perfonal  eftate  which  the  faid  George 
Home  had  intermeddled  with.  Several  articles  having  been  de- 
bited, and  a  time  limited  to  the  appellant's  father  for  proving 
his  charge,  and  he  having  failed  therein,  Henry  Home,  on  the 
6th  of  November  1684,  obtained  a  decree  whereby  he  was  freed 
and  difcharged^     s 

After  bearing  counfel,  It  is  ordered  and  adjudged  tiat  the /aid  Jodgment, 
interlocutor  of  the  i6tb  of  July  17 13,  he  reverfed :  and  that  the  re^  'J^'x* 
ctipt  of  George  Home  of  Kaimes,  of  the  contents  of  the  difpofition  made  '^*** 
h  ^'^  J^^^  Home  to  Sir  Alexander^  which  were  difpofed  of  by  Sir 
Alexander  nvith  the  refpondenfs  confeni  to  the  faid  George  Hornet  be 
taken  to  be  the  receipt  of  the  refpondent ;  and  that  the  refpondent  do 
therefore  account  for  the  contents  of  the  difpofition  made  by  the  faid  Sir 
John  Home  to  the  faid  Sir  Alexander,  which  were  difpofed  of  by  the 
faid  Sir  Alexander ,  with  the  refpondenfs  confent^  to  the  faid  George 
Home :  And  it  is  further  ordered^  that  the  Lords  of  Seffion  do  appoint 
a  receiver  of  the  profits  of  the  truft  efate  in  queffion  until  fuch  time 
as  the  accounts  fball  be  taken ^  in  purfuame  of  this  order  and  the 
former  order  of  this  houfe  of  the  2'jth  May  171a;  and  do  like  wife 
order  that  the  tenants  of  the  trujl  ejiatedopay  the  rents  now  in  arrear^ 
and  the  rents  which  fhall  grow  due  for  the  future^  to  fuch  receiver  : 
and  that  fuch  arrears  of  rent  and  growing  rents  as  fhall  be  paid  to 
fuch  receiver  be  duly  accounted  for  and  placed  forth  at  interejl^  with 
approbation  of  the  Lords  of  Seffion^  as  foon  as  conveniently  may  be^ 
for  the  benefit  of  fuch  of  the  faid  parties  as  fhall  appear  to  be  entitled 
thereunto  upon  the  event  of  the  faid  accouut* 


For  Appellant, 
For  Refpondent, 


Rob.  Raymond.     Tho.  Lutwyche. 
P.King,     Sam,  Mead. 
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13  June 
Forbeiy 


DellinttiOB. 
Ketrs  male* 


Heirs  fc- 
nale« 


Conditionf> 
4ec« 


Appellants ; 
Refpondentu 


John  Falconer  Efq.  and  others.  Creditors 
of  Thomas  Craig,  late  of  Riccarton,  Efq. 
deceafed,        -        -  -         - 

John  Mufliet  and  others,  Creditors  of  Robert 
Craig  of  Riccarton,        .        .        - 

Sdjw/jr  1714- 

^r/as/V.— It  bcjng  found  that,  in  rcfped  an  entalJ,  with  prohibitory  claufes^ 
contained  no  irritancy  of  ihe  right  of  the  contrarenery  tiie  debts  of  the  heir 
in  pofleflion  did  equally  aAcd  the  eftate  with  ihe  debca  of  bia  pwdeccffori } 
th£  judgmrnt  it  reverfed. 

An  entail  executed  prior  to  the  aA  1685  fuftained,  thoogh  objedion  made 
thar  it  waa  not  regiftered  in  terms  of  that  ad. 
'    CvKfiruiiMm  -^The  Coort  of  Seflion  having  found  that  the  irritancy  of  the  coo* 
travener's  right  in  the  entail  cf  Riccarton  did  only  refpcd  the  iieirt  female, 
and  not  the  heirs  male }  their  judgment  is  reverfed. 

nrHOMAS  Craig  late  of  Riccarton,  deceafed,  executed  an 
-^  entail  of  his  eftate  of  Riccarton  and  other  lands,  which  had 
been  long  enjoyed  by  his  anceftors,  in  the  following  msmner  :— 
On  the  14th  of  March  1684,  he  executed  a  procuratory  for  re- 
figning  the  fame  to  the  crown,  and  afterwards  procured  a  charter 
under  the  $;reat  feal,  dated  the  29th  of  January  1686,  whereby 
the  faid  eftate  and  lands  were  granted  {ay  *<  diledo  nro  Thomse 
*^  Craig  de  Riccarton  et  hsredibus  mafculis  eac  ejus  corpore  Itimc 
**  procrean.  qaibus  deficien.  Roberto  Craig  ejus  fratri  et  haeredi- 
*'  bus  mafculis  ex  ejufd.  Robert!  corpore  Ittme  procrean*  quibus 
'<  deficien.  Joanni  Craig  ejus  firatri  et  bxredibus  mafculis  de 
corpore  did.  Joannis  Irime  procrean^^  quibus  deficien*  Jacobo 
Craig  ejus  fratri  et  .hxredibus  mafculis  ex  ejus  corpore  Itime 
procrean.  quibus  deficien.  Wmo  Craig  ejus  fratiict  hxredibus 
mafculis  ex  ejus  corpore  Itime  procrean.  quibus  deficien*  filix 
legitime  natu  maximse  di£i.  Thomse  Craig  ex  ejus  corpore 
procrean.  abfque  divifione^  et  hseredibus  mafculis  ex  corpore 
ejufd.  filiae  procrean.  quibus  deficien.  did*  Tliomx  Craig 
ejus  alter!  filix  Cue  dirifione  et  hxredibus  mafculis  ex  ejufd. 
filix  corpore  Itime  procrean.  et  ita  deinceps  fucceffive  quam 
diu  did.  Thomas  Craig  filias  habuerit ;  quibus  oibus  deficien. 
did.  Thomx  Craig  ejus  propinquioribus  Itimis  hxredibus  et 
iiflignat.  quibuscumque  hxrie  etirredimabiliter  cum  et  fnb  pro- 
^<  vifionibus  reftridionibus  limitation  thus  et  conditionibns  fobtus 
exprefs.  Omnes  et  fingulas  terras  baronias  aliaque  rexivc  poftea 
ment.  viz.  totas  et  integras  terras  de  Riccarton,  &c.  Cum  et 
fub  hac  tamen  provifione  et  conditione  quod  did.  Robertus 
Joannes  Jacobus  et  Wmus  Craigs  fratres  did.  Tbomx  Craig  et 
hxredes  mafculi  ex  eorum  Corporibus  procrean.  nullam  potefta* 
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(«)  On  account  of  th<  i^Bular  importafice  of  this  cafe»  and  aa  the  claofes  of  the  char* 
ter  are  not. recited  Ycrbatim  either  in  the  Appeal  Cafes  or  the  Decifiona  where  it  it  re- 
nted, a  copy  of  the  deAination  and  claufes  irritant  and  rcfoluUTC  was  ptocuied  from  the 
Gcncfal  ReglAer  Hoale«  which  ii  hcie  made  ufe  of^ 
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**  tern  vcl  Iibertatem  habebunt  debita  contrahere  vel  aliquod  allud 
'^  facere  in   prejudicio  hseredum  fcminarum   ex   corpore  di£):. 
*<  Thorns  Craig  procrean.  penes  eorum  fucceflionum  ad  terras  et 
'*  flatum  fuprament.  deficien.  hxredibus  mafculis  did.  Roberti 
^  Joannis  Jacobt  et  Wmi  Craigs  Irime  procrean.     Quin  ctiam 
**  proiridetur  et  declaratur  qd.  oia  talia  debita  et  fadla  contrail. 
**  vel  fa£t.  per  illos  nuUtus  erint  valoris  roboris  aut  effedus  ad 
*<  afficiend.  di€t.  Terras  et  ftatutn  aut  diet.  Thomae  Craig  ejus 
^*  filias  et  hxredes  femioas  qu3C  eifdem  fucced«nt  liberie  et  im* 
**  muoes  ab  omni  oncre  quoeunque  fine  prejudicio  tamen  dift. 
*'  Roberto  Joanni  Jacobo  et  Williclmo  Craigs  et  eorum  hxredibus 
*'  mafculis  antedi^.  providen.  fuis  fponfis  in  vitali  redditu  ad 
**  quartam  partem  di£l:.  terrarum  et  ftatus  duran.  oibus  eorum 
*'  vitar  diebus  et  provifiones  et  portiones  earum  Bliabus  conceden*, 
**  fi  m'^do  6\€t>  proviffones  non  excedent  trium  annorum  reddit* 
*<  did.  terrarum  inter  liberos  uniufcujufque  fratris.Providetur  etiam 
'*  et  declaratur  quod  (t  di£t.  terrx  et  ftatus  quovis  tempore  futuro 
"  (deficien.  hxredibus  mafculis  didt.  Thorns  Craig  ct  ejus  fra- 
<*  trum  ex  corporibus  fuis  procrean-)  evenerint  ad  did.  hxredes 
*<  feminas  tunc  et  in  eo  cafu  bxres  fcmina  natu  maxima  de  tern* 
^*  pore  in  tempus  tantum  fuccedet  fine  divifione,  et  did.  hsres 
**  fcmina  tenebitur  et  obligabicur  nubere  viro  generofo  cogno- 
**  mine  de  Craig  vel  viro  generofo  cujufvis  alius  cognomtnis  qui 
^<  et  hsredes  ex  ejus  corpore  procrean.  omni  tempore  poiiea 
**  diet,  nomen  de  Craig  aifament  et  tnfignia  feu  arma  domus  de 
**  RiccartoD  gerent  et  utentur.  Et  fub  hnc  etiam  provifione  quod 
«  minime  futrrit  in  poteftate  did.  hxredum  fxmkiarum  vel  haere- 
**  dum  ex  earum  corporibus  procrean.  dilapidare  vcl  altenare  did* 
*'  terras  et  Statum  nee  debita  contrahere  vel  aliquod  aliud  facere 
^*  quo  did.  terrx  aut  ulla  pars  earum  ab  illis  evinci  poterint,  et 
**  (i  contravenire,  vel  in  contrarium  facece  contigerint  eo  ipfo 
*<  perdenc  et  amittent  jus  fuum  ad  did.  terras  et  ftatum  pro  omni 
<<  tempore  inde  fequen.  et  licitum  et  Itimum  erit  proximo  hxredi 
**  Tallix  adionem  declaratoriam  defupervprofequi  et  immediate 
^*  poftea  intrare  ad  poiTeflionem  did.  terrarum  et  ftatus  abfque 
<<  oncre  nullins  partis  did.  debitorum  aut  fadorum.   £t  fimilirer 
*^  providetur  et  declaratur  quod  did.  debita  et  faf^a  declarabuntur 
*^  nuilitts  fore  valoris  aut  eflicacix  fed  vacua  et  irrita  erint  quoad 
**  afliciend.  et  onerand.   did.  terras   et  ftatum  vel  proximiim 
^^  hxredem  Tallix   et   licitum  et  Itimum  erit  proximo  hxredi 
"   Tallix  ad  eafdem  fuccedere  vel  tanquam  hxres  contravenientis 
"  libero  et  immuni  oneris  did.  debitorum  et  fadorum  vel  tanquam 
*'  hxres  iliius  qui  obijt  ultimo  veftit.  et  fafit.  immediate  ante 
**  did.  contravenicn.  et  eund.  contravenien.  prxterire  cum  ce 
**  fub  quibofdam  provifionibus  et  conditionibus  antedid.  Tallia 
<<  et  fubftitutio  fupra  fpecificat.  eft  fad^  et  concefs.  per  did. 
**  Thomam  Craig  in  favorem  did.  perfooarum  tantum  et  son 
•*  a  I  iter.     Quxquidem  Terrx  de  Riccarton,   &c.*'     Upon  this 
charter  infeftment  was  taken  |  but  the  entail  vras  not  recorded  in 
tenns  of  the  fubfcquentad  of  parliament  1685, 

Thomas 
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Thomas  Craig  died  without  male  ifTup,  leaving  one  daughter 
furvtving  him,  who  was  alive  when  this  appeal  was  dtfcuflcd^ 
At  the  time  of  his  death,  he  was  indebted  to  the  appellants  in 
confiderable  fums  of  money ;  and  thefe  debts  to  the  appellants 
had  been  contracted  by  the  faid  Thomas  Craig  himfelf,  or  by  his 
father  or  brother  (to  whom  he  was  ferved  heir)  before  the  making 
of  the  faid  eotaiK 

After  the  death  of  Thomas  Craig,  his  brother  Robert 'was 
ferved  and  retoured  heir  of  entail  and  provifion  to  him,  and  ac- 
cordingly poflefled  the  faid  hnds  as  heir  of  entail.  Sundry  of  the 
creditors  of  Thomas  took  new  fecuricies  from  this  Robert  Craig, 
who  alfo  contradled  large  debts  of  his  own,  and  more  than  the 
faid  eftate  could  have  fatisfied ;  and  he  thereby  became  and  was 
declared  a  bankrupt.  Adjudications  of  the  faid  lands  were  alfo 
obtained  by  feveral  creditors  of  Robert  Craig,  and  of  his  brother 
Thomas,  the  entailer* 

The  refpondents  having  afterwards  brought  an  adion  of  rank* 
ing  and  fale  before  the  Court  of  Sefiion,  the  appellants  appeared 
for  their  intereft,  and  pleaded  that  the  creditors  of  Robert  had 
no  right  to  be  paid  out  of  the  eftate,  fince  the  deed  of  entail, 
under  which  Robert  claimed,  prohibited  him  from  contraAing 
any  debts,  and  declared  that  any  debts  he  did  contra£t  fiiouki  be 
void  :  The  refpondents  infifted,  that  as  there  was  merely  a  pro- 
hibitory and  no  irritant  and  refolutive  claufe,  Robert  (till  had  the 
dominiufn  and  property  of  the  eftate,  which  muft  be  liable  to  his 
debts.  The  Court,  on  the  25th  of  July  171 1,  "  found  that  in 
^<  refped  the  entail  contained  no  irritancy  of  the  right  of  the 
**  contravener,  the  debts  of  the  faid  Robert  Craig  do  cquaity 
*<  2iSt€i  the  lands  and  eilate  of  Riccarton,  with  the  debts  of  his 
**  predeceflbrs,  according  to  their  priority  of  diligence."— And  to 
this,  interlocutor  the  Court  adhered  on  the  13th  of  June  1712. 

The  appellants  having  further  reclaimed,  praying  the  Court 
either  to  find  that  there  was  no  necefTity  for  an  exprefs  refolutire 
claufe,  to  make  the  prohibition  upon  the  heirs  male  efTcdual,  or 
to  find  that  ttie  refolutive  claufe  in  the  entail  did  aflFed  the  whole 
heirs  therein  mentioned.  The  Court  on  the  22d  of  July  17121 
after  anfwers  for  the  refpondents  **  adhered  to  their  two  former 
*<  interlocutors  ;  referving  to  the  parties  to  be  heard  before  the 
•<  Lord  Ordinary  in  the  caufe,  if  the  above-mentioned  irritant 
<*  and  refolutive  claufes  in  the  entail  affed  the  whole  heirs." 
Parties  were  accordingly  heard,  and  a  report  being  made  to  the 
Court,  their  Lordfliips  on  the  8lIi  of  JJIy  1713,  **  found  that 
*<  the  irritancy  of  the  contravener*s  right  in  the  faid  entail^  doth 
**  only  refped  the  heirs  female,  and  not  the  heirs  male.*' 
EotertA,  The  appeal  waf  brought  from  *'  feveral  interlocutors  orders  or 

II  April       «(  decrees  of  the  Ix>rds  of  Council  and  Seffion  of  the  25ih  of 
*7»^  c<  jttiy  1711,  the  13th  of  June  and  22d  of  July  1712,  and  8ih 

««  of  July  1713.*' 
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Heads  cfthe  Appellants'  ArgununU 

By  the  chufes  in  the  faid  deed  of  entail,  it  was  oot  onlf  pro« 
Yidedy  bj  the  faid  Thomas  Craig,  that  the  faid  Robert  and  his 
brothers  fliould  have  no  power  to  contra£k  debt^,  or  do  any  other 
thing  in  prejudice  of  the  heirs  female  of  his  body ;  but  it  wad 
alfo  declared  that  fuch  Athi^Jbould  be  of  no  validity  to  affe3  hit  faid 
tjlattu  And  the  faid  Robert  being  fcrved  h^ir  of  entail  and  pro* 
Yifion  to  his  brother  Thomas  in  the  very  terms  of  the  faid  fettle- 
menti  his,  the  faid  Robert's  debts  could  not  aflFeA  the  faid  eftate^ 
or  come  in  competition  with  the  debts  due  to  the  appellants^ 
vhich  had  been  all  legally  contra£ied  by  Thomas  Craig  the  en* 
tailor  and  his  predeceflbrsy  and  to  which  he  and  the  faid  cftats 
vere  liable  before  the  making  of  the  faid  entail* 

This  entail  being  made  before  the  z6t  of  parliament  l68^» 
there  was  no  neceifity  for  regiftering  it ;  and  the  protifoes  and 
conditions  therein  were  fufficiently  publifiied  and  made  known  by 
the  faid  Robert's  fervice  and'retour  as  heir  of  prorifion  to  the 
faid  ThomaSj  wherein  thofe  provifoes  and  conditions  are  expteftlt 
repeated,  as  wtll  as  in  his  infeftment  following  thereon.  Tbeie 
being  all  matters  of  record,  were  fufficient  to  caution  the  appeU 
lasts  againft  the  faid  Robert's  contracting  debts  with  them. 

It  is  apparent)  that  it  was  the  faid  Thomas's  intention  to  pro* 
hibit  Robert  and  bis  other  brothers  to  contrad  debts,  or  do  a^ 
not  osly  in  prejudice  of  his  heirs  female,  but  of  one  another,  by 
iht  exception  of  a  power  to  make  jointures^  and  provide  portions  for 
younger  children.  But  it  does  not  concern  the  appellants  to  di& 
pate  the  import  of  the  prohibition,  whether  it  refpefled  the  other 
members  of  the  entail*  or  only  the  heirs  female  ;  for  either  way  it 
mull  operate  in  favour  of  the  appellants,  who  were  creditors 
before  the  entail;  and  it  being  exprefsly  declared  that  Robert's 
debts  (hall  be  of  no  force  or  validity  to  afFc£l  the  faid  eftate,  of 
coofequence,  in  the  ranking  of  creditors  upon  the  eft'ite  thefe  can- 
Dot  come  in  competition  with  the  appellants'  debts  which  affc£ted 
the  fame  before  the  faid  entaih 

It  cannot  be  denied,  that  Thomas,  the  maker  of  this  entail^ 
had  an  unlimited  property  in  his  eftate,  and  was  under  no  obli« 
gattOQ  to  call  his  brothers  to  the  fuccei&on,  much  lefs  to  prefer 
them  to  bis  own  daughters:  but  as  fuch  abfolute  proprietor  he 
had  ao  undoubted  privilege  of  giving  laws  to  his  own,  and 
might  therefore  difpofe  of  his  eftate  in  fuch  manner  and  under 
fuch  provifoes  and  conditions,  for  precluding  the  fame  from  being 
sflTeded  with  the  debts  of  his  fucceiTors,  as  he  thought  fit. 
And  he  has  here  difponed  the  fame  to  the  faid  Robert  and  his 
other  brothers,  under  the  faid  reftriflions,  whereby  Robert  after 
Ae  death  of  bis  brother  Thomas  had  only  a  limited  property 
therein,  fo  as  diat  his  debts  flionld  noraffef^  the  faid  eftate. 
The  debts  owing  to  the  appellants,  therefore,  which  were  con* 
traded  by  the  prohibitor  himfelf,  who  was  under  no  reftrifkioo^ 
were  preferable  to  the  refpondent's  debts*  which  had  been  coih 
traded  by  Robert  contrary  to  the  fuid  prohibition* 
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Aji  heir  of  entail  is  not  bound  to  the  payment  or  warrandice  of 
ill  his  predeccflbr's  debts  and  deeds  :  for  his  predeceiTor  bting  a 
limited  proprietori  and  the  heir  of  entail  only  fucceeditig  to  him 
as  fuchyhe  is  only  bound  to  pay  and  warrant  fuch  debts  aod  deeds 
as  do  not  evi£b  and  take  away  the  limited  fee. 

The  interlocutor  of  the  25  th  of  July  171X1  was  founded  upon 
a  feeming  inconfiftency  of  a  per  Ton's  being  proprietor,  and  yet 
not  having  the  Hght  of  alienating  or  affecling  the  property,  w!th« 
out  irritating  his  own  right  and  fee  at  the  fame  rime ;  but  the 
appellants  in  a  reclaiming  petition)  (hewed  from  the  common  deE- 
nilion  of  Dominium  or  property^  and  feveral  authorities,  tlut  there 
was  no  fuch  idconfidency  ;  but  that  a  property  may  be  fo  limited 
^  that  the  proprietor  cannot  alienate,  though  at  the  fame  time  tbe 
contravention  m.iy  not  import  an  irritancy  of  the  fee.  If  there 
be  no  fuch  inconfiflcncy,  tht  claufe  containing  the  limitation  muS 
be  taken  cum  effi^Uy  and  thereby  the  appeliaats  have  au  abfolutc 
right  of  preference. 

The  Appellants  in  a  reclaiming  petition, after  pronouncing  the  ia« 
lerlocutor  of  the  13th  of  June  1712,  contended,  that  in  the  limit!- 
tions.of  the  faid  charter,  th<fre  are  contained  three  diHind  periods. 
Jn  the  fir fi^  beginning  at  cum  etfub  hac  iamftt  provifione^  &c.  there  is  a 
prohibition  upon  Robert,  and  the  other  brothers  and  the  heirs  male 
pi  their  bodies  to  contrail  debts,  except  in  favour  of  their  wiret 
and  childret),  with  ^n  irritancy  of  the  debtb  them fclves,  declar- 
ing, that  the  debts  contra£led  by  them  HmII  neither  afied  the  edatei 
nor  the  heir  of  entail.      In  the  fecomly  beginning  at,  Protndeiur 
etiam  et  Declaratur  quodfi  dici,  icrnz^  l^c.  there  is  a  prohibilion 
upon  the  heirs  female  to  contr.iCl  any   debt    whatfoever,  and  an 
injunfVion   to   marry  one  of  the    name  of  Craig,  or  who  (hafl 
a  (fume  that  name,  and  bear  the  arms  of  the  liuufe  of  RiccartoDi 
with  a  re  foil*  live  claufe,  whereby  it  is  prm'iiicd^  that  immcdiatdj 
upon  the  contravention  tlicy  (hall  fofc  their  rij(;ht,  and  that  it  fliall 
be  lawful  for  the  next  heir  of  entail  to  purfue  a  declarator,  aod 
cuter  into  the  pofleffion  of  the  eftate,  without  any  burden  of  their 
debts.     And  the  a  there  is  a  tlnni  perhci,  beginning  at  Ei  fitninitf 
providetur  et  declaratur^  &c.  wjiereiu  [here  is  a  provifo  relating  to 
both  the  foregoing   pt'riods,  and  the  heirs  of   entail   therein  men- 
tioned, that  not  only  all  the  debt>  and  deeds  done  by  the  faidheirl 
of  entail,  fliouhi  be  of  no  force  or  cfTcft  to  charge  the  eftate,  but 
that  it  fliould  be  lawful  for  the  nrxt  heir  of  entail,  either  tofuc* 
cccd  to  the  contravener,  free  of  fuch  debts  and  deeds,  ortopafs 
him  by,  and  fucceed  to  his  predecefTor.     Anvl  all    is   concluded 
with  tlicfc  general  words,  '*  Cum  ct  fub  quibufdam  proviConibui 
*«  et  co!joit»onibus  untedift.  Tallia  et  fubltitutio  fupra  fpecificat. 
^'  eft  fa£l.  et  conceit,  per  di£l.  Thomam  Craig  in  favoreni  di(3. 
"  perfonarum  tantuin  et  non  aliter.**     It  is  obvious,  that  in  thil 
laft  period,  there iB  both  an  exprefTed   irritant,  and   rcfolutivc 
claufe,  which  is  not  only  applicable,  but  mufl  neceiTarily  refer  to 
both  the  antecedent  periods,   and  by  confequence  to  the  whole 
heirs  of  entail  therein  mentioned.     If  fuch  an  interpretation  can 

be  made^  it  ought  to  be  admitted  in  this  cafe,  as  mod  agreeable 

ta 
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to  the  mind  and  intention  of  the  maker  of  the  entail  ;  which 
eTidentlj  appears  to  have  been  to  fecure  his  eftate,  again  ft  being 
Wafted  or  alienated  by  any  of  his  heirs  of  entail,  that  it  might 
dcfcrndito  all  the  fubftirutes  thereiti  free  and  aninciimbered  in 
all  the  channels  through  which  it  was  to  pafs.  To  what  purpofe 
otherwife,  was  there  fo  anxious  a  prohibition  pa  hts  brothers  to 
contraQ  debts  ?  and  to  what  purpofe  was  a  liberty  granted  them 
tDtontrad  debts  in  one  particular  cafe  ?  vi2.  for  making  provifion 
for  their  wives  and  children,  if  his  mind  and  Intention  had  not 
been  to  bind  them  up  in  other  cafes.  The  Court  by  their  in* 
terloctttor  having  found,  that,  in  refpe£l  the  entail  cont<iSned  no 
irritancy  of  the  right  of  the  conttavener,  therefore  his  debts  do 
afied  the  eftate,  have  in  a  manner  found  that  without  a  refolu- 
tive  claufe,  a  (imple  prohibition  is  inefFedual.  But  there  being  now 
a  general  refolutive  claufe  fixed  on,  fubjoined  to  all  the  prohi« 
bitions,  both  upon  the  fecond  and  third  clafles  of  the  heirs  of  en- 
tail, this  claufe  muft  neceflarily  be  fo  interpreted  as  to  refer  to 
the  whole,  ut  aSus  ^aleat ;  and  this  the  more  plainly  appears,  if 
the  tenor  of  that  claufe  be  confidered  with  the  others.  The 
brnthers^  therefore,  were  not  only  under  a  fimple  prohibition^  but 
ander  a  prohibition  with  a  refolutive  claufe. 

4 

Heads  of  the  R^pondartf  ArpitntnU 
All  deeds  of  entail  are  inconfiitent  with  the  genuine  notion  of 
property,  and  plainly  tend  to  a  perpetuity  \  upon  that  account 
they  are  to  be  interpreted  mod  (IriOly,  and  not  to  be  extended 
from  one  cafe  to  another^  But  in  this  cafe  there  is  no  manner  of 
reftridion  upon  Robert  and  the  other  heirs  which  can  be  of  any 
ufe  to  the  appellants:  for  the  re(lri£lion  upon  the  heirs  male  is 
exprefsly  that  they  Jhwild  not  contra^  any  debts  in  prejudice  of  the 
p'ontor^s  heirs  femAle^  and  in  cafe  they  did^  the  debts  fbould  be  void* 
But  the  grantor's  heir  female  is  no  party  to  this  allien,  nor  does 
flie  complain  (  and  confequently  it  is  jus  teriij  (O  the  appellants 
whether  the  heir  female  be  prejudiced  or  not,x  and  they  cannot 
plead  that  the  debts  are  void  as  to  them^  for  it  would  be  of  the 
word  confequence,  if,  becaofe  there  were  a  prohibitory  or  other 
claufe  in  a  deed  of  entail  in  favour  of  a  particular  heir,  that  therefore 
other  heirs  of  entail  (whom  the  grantor  feemed  to  exclude  by  not 
including  them)  or  their  creditors  fliould  be  allowed  to  found  upon 
this  privilege  merely  perfonal  in  favour  of  the  particular  heir. 

Though  that  prohibition  to  con  trad  debts  did  extend  to  the 
appellants  as  well  as  the  grantor's  heirs  female,  yet  it  can  be  of 
no  ufe  to  them,  fince  therCs  is  no  claufe  irritant  or  refolutive  of 
the  heirs  right  upon  contracting  of  debts :  for  it  is  the  concurring 
opinion  of  all  Scots  lawyers^  that  tbefe  words  are  but  a  Gmple 
prohibition^  and  of  no  tSt6i  unlefs  the  ordinary  irritant  claufe  be  ^ 

likewife  added^  m.  that  in  cafe  the  heirs  (hould  contract  debts, 
tkefe  debts  (hould  not  only  be  void,  but  the  contrador  ihould  eo  ijfo  % 

f<^feit  his  right  to  the  eftate,  i^nd  the  next  in  remainder  enter 
aA^d  bold  the  e&at^  flee  of  all  the  debts.    It  is  not  enough  to  void 
*     '  1 2  .the 
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tlie  dcbtsi  but  likewife  the  cftate  ;  and  unlers  the  eftate  if  Tended 
in  that  manner,  it  is  impoflible  to  prevent  the  debts  from  binding 
the  eftate»  becaufe  the  perfon  fucceeding  mud  ferve  himfelf  heir 
to  the  laft  poficflbr  \  and  if  he  does,  he  thereby  fubjefts  hirofelf 
and  the  eftate  to  thofe  debts.  It  was  to  prevent  this  that  irritaH 
claufes  were  firft  invented,  and  added  to  the  deeds  of  entail,  bf 
thofe  who  intended  to  perpetuate  their  eftates  and  families;  aad 
without  the  irritant  claufes,  the  pofleflbr  continues  truly  proprietor, 
may  burthen  his  eftate  with  debts,  or  fell  the  lands  for  payoie^t 
of  debts.  Indeed  the  n€t  of  parliament  1685,  which  is  the  fo«a- 
dation  of  all  thefe  deeds  of  entail  mentions  only  thefe  irritant  and 
refolutive  claufes,  as  of  force  to  tie  up  the  proprietors  from  alieai* 
tion  or  contraAing  debts.  The  grantor  himfelf,  too,  fccms  ts 
have  been  of  this  opinion,  for,  where  the  eftate  is  limited  to  the 
heirs  female,  the  debts  are  not  only  declared  void,  but  the  fee  or 
eftate  is  voided,  and  the  next  in  remainder  has  a  power  to  enter. 
If  the  grantor,  then,  had  intended  to  have  voided  the  fee  c(  die 
heirs  male,  as  well  as  of  tiie  heirs  female,  it  had  been  eafj  to 
have  exprefled  it  in  both,  but  his  doing  it  in  one,  and  omitting  it 
is  the  other,  plainly  (hews  his  intention* 

There  is  nothing  more  evident,  than  that  in  this  deed,  there 
ire  two  branches  of  fubftituiion ;  firft  the  grantor's  brothers  and 
the  heirs  male  of  their  bodies,  next  the  ifiue  female,  to  both  of 
which  there  are  diftinfl  claufes  fubjoined ;  to  the  firft,  only  s 
fimple  prohibitory  claufe,  of  not  .contrafling  debts;  but  to  the 
laft  not  only  a  prohibitory  claufe,  but  irritant  and  refolutire 
claufes  voiding  the  fee,  from  ajuft  and  reafonabie  view,  that  bj 
marrying  they  would  be  under  the  influence  of  their  hufbaodti 
who  being  of  other  families,  had  not  the  fame  natural  ties  upon 
them  to  preferve  the  family,  as  the  heirs  male  were  prefuoied  to 
have«  And  as  this  is  an  ordinary  pradice  in  Scotland  fo  upon  riev 
of  the  claufe  itfelf,  it  is  impoflible  fo  far  to  ftrain  the  words  as  to 
extend  the  irritant  and  refolutive  claufe  to  the  heir«  male. 

Upon  the  whole,  to  reverfe  this  decree  would  be  a  matter  of 
the  moft  dangerous  confequence,  Gnce  the  faid  Robert  Craigi 
according  to  the  undoubted  principles  of  the  law  of  Scotlandi 
was  proprietor  of  the  faid  eftate,  and  could  fubje£k  it  to  his  debts. 
Upon  the  faith  of  this  the  refpondents  bonajide  lent  him  money, 
and  feveral  of  the  creditors  of  Thomas  Craig  cancelled  their 
former  obligations  and  took  new  ones  from  Robert ;  and  the  ap« 
pellants  were  fo  much  perfuaded  of  Robert's  right  to  the  faid 
eftate,  that  they  brought  actions  againft  him  for  their  debts,  and 
obtained  adjudications,  which  was  not  a  regular  way  if  the  fee 
had  been  voided*  'I  he  appellants  have  adjudications  of  the  Xanie 
date  with  the  refpondents,  and  both  will  be  equally  paid,  not* 
withftanding  of  what  the  petition  and  appeal  Untruly  fuggefls. 
)u<lgmeiir,  After  hearing  counteli  it  is  crdered  and  adjta^tdy  thai  tbefiH 
17J4.  ititerloeutory  order  or  decree  of  the  %$tb  of  Jmhf  1711,  ^bereij^ 
Lords  of  ^effion  in  refpeB  the  entail  contained  ho  irritancy  of  the  ri^ 
of  the  covtrax^emr^  founds  «'  that  tie  dekt  /  iii  /md  R^ttri  Crt^i 
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^  db  tfjiiof^  tf^^  tbt  lands  and^ate  tf  RkcarUfif  nmth  the  dehi 
^  rf  bis  fniicijforsi  according  to  thnr  priority  of  diligence ^^  and 
tie  tfvo  Jeveral  interhcutory  orders  or  decrees  of  the  i^tb  of  June  and 
%2d  of  July  1 7 1 2f  whereby  the  Lords  of  Sejpon  adhered  to  their 
firmer  interlocutor^  be  reverfedt  and  that  the  faid  interlocutory  order 
and  decree  of  the  %th  of  July  17139  whereby  the  Lords  of  &eJion 
fiund  *<  that  the  irritancy  of  the  contravenes' s  right  in  the  faid  entail^ 
<<  deitb  only  refpeS  the  heirs  female^  and  not  the  bars  malei^  be  alfi 
rroerfed^ 

For  Appellants,         RA.  Raymond.     Sam.  Mead. 
For  Refpondents,      Tho.  Lutwycbe*    P.  King. 

The  judgment  of  the  Houfe  of  Peers  in  this  cafe^  is  of  tbe 
lugheft  importance,  as  it  rererfes  the  do&rine  laid  down  by  tbc 
law  writers,  on  the  authpritv  of  this  cafe  at  leaft,  viz.  Ti)9t  en* 
tails  being  of  moft  (lri£l  interpretation,  a  mere  prohibttion  to 
coQtrad  debt,  iF  there  be  not  alfo  an  irritant  and  refolative  daufe^ 
does  not  hinder  the*  heir  of  entail  from  fubjefting  the  eftate  to 
hit  debts.  In  fupport  of  this  do£^rine,  the  decree  of  tho 
Court  of  Seflion,  which  is  here  fpecially  reverfed^  is  founded  On 
in  the  DiAionarjr  of  Decifions,  toL  ii.  T«ce  Tailzie,  p.  432* 
Bankton,  b.  1.  tit.  3.  hOt.  139.  Eriktoe,  book  3  tit.  8.  § 
29.  Though  the  decree  of  the  Court  of  Seffion  was  in  this  cafo 
rererfed,  alfo  upon  another  point,  (the  conftru£iion),  it  appears 
from  the  words  of  the  Judgment,  that  the  doArine  upon  the  firft 
point,  (the  prohibitory  claufe  without  an  irritant  or  refolutJVO 
one,)  was  alfo  particularly  under  confideration. 

It  is  alfe  remarkable  on  another  point,  as  fupporting  an  entail^ 
made  prior  to  the  zSt  1685.  c.  22.  but  notregiftered  in  terms  of 
that  aft.  The  decifions  upon  this  point  have  been  fluftuatiogf 
but  it  appears  that  (ince  this  judgment,  the  Houfe  of  Peers  in 
the  cafe,  The  Earl  and  Countefs  of  Rothes  v.  PUlp^  16th  January 
1761,  *^  declared  that  entails  created  of  Lands  in  Scotland,  widi 
*'  prohibitive  irritant  and  refolutive  claufes,  before  the  making  of 
*'  the  aft  of  Parliament  1685,  ought  to  be  recorded  in  ^ 
^  regifter  of  Tailzies^  according  to  the  faid  ftsUuU." 


Is 
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Cafe  30.   The  Gubernators  of  Heriot's  Hofpital,  and 
JjSr/yX      James  Young  their  Treafurer,       -         -       Appelknit ; 
Robert  Hepburn  of  Bearford,        -        •        Re/pondent* 

2d,  June   17 15. 

Kitk  Fatfimtty.'^Tht  fttperiority  of  certain  cbvKh  la&dt,  which  vert  pv« 
cbufed  from  the  ccown  for  an  onerous  confideratioii)  and  which  wire  Ipcctaiif 
excepted  in  the  adt  16^3,  c.  13.  «  anenc  regalities  of  ere^oo/*  part  of  tfa« 
general  re-aneexiog  zBi,  found  10  be  in  fuch  patcha£ers»  wfaeiv  the  ▼aflal 
had  taken  charters  and  uUctunenia  from  the  fobieft  fiipcrior  for  nor  io« 
>eais. 

•T'HE  lands  of  tlic  roplfti  clergy  foon  after  the  reformation  la 
*  Scotland  fell  to  the  crown,  and  his  then  Majefty  King  Jame^ 
the  6th  granted  great  part  of  thefe  church-lands  to  certain  noble- 
men and  gentlemen^  and  ere£ted  tliem  into  temporal  lordfhips. 
Sir  William  Ra^lHndine  had  a  grant  from  his  majedy  of  the  e.ilate, 
which  had  belonged  to  the  abbey  of  Holy-Rood-Houfc,  which 
comprehended  the  barony  and  regality  of  Broughton  and  Canon* 
I5l7.«.$9.  gate.  By  the  a6l  of  parliament  1587,  c.  29.  the  temporalities  of 
all  benefices  and  church  lands  were  re-annexed  to  the  crown  | 
but  with  an  exceprion  in  the  following  words,  •*  Our  Sovereign 
-**  Lord  and  the  cftates  have  declared,  and  by  the  tenor  hereof 
^  declare,  decern,  and  ord}in  that  the  lands,  lordfliips,  barpnies 
"  under-written,  &c.  are  not  nor  (hill  not  be  comprehended  in 
<<  the  faid  annexation,  excluding  the  fame  allutterly  therefrae^  to 
•*  remain  with  the  perfons  to  whom  they  were  firft  difponed  after 
**  the  form  and  tenor  of  the  infeftments  made  to  them  thereof." 
Then  follows  an  enumeration  of  the  exceptions^  among  which  U 
the  barony  of  Brcti{rhtin, 

In  1627,  Sir  Willinm  Balllndine,  among  other  lords  of  erec- 
tion, figned  the  fubmiffion  to  Charles  the  Firft,  upon  wbi<;h  bU 
majefty's  decreet  arbitral  afterwards  proceeded.  In  the  fame  year 
1627,  Sir  William,  for  an  onerous  confideratlon  fold  and  con- 
veyed the  faid  landa  to  Robert  E^rl  of  Roxburgh :  And  in  16^0^ 
the  Earl, , with  confent  of  Sir  William  Ballendtne,  fold  and  con- 
veyed the  fame  to  King  Charles  the  Firft,  for  the  price  of  28o,ooq 
n)erks  Scots.  This  fum,  4)owever|  not  being  paid,  the  King 
granted  to  the  Eail  a  wadfct  ovrr  the  li*nds  in  fecurity  of  the  fai4 
fum,  under  the  prcnt  fcal,  on  which  the  Earl  was  infeft. 
iCi)if.io.  In  16331  fcvcral  adls  of  parliament  were  pafled  in  confrquence 
*  '<•  of  the  king's  decreet  arbicrdl.     By  c.  10,  &  14.  the  fuperioritie« 

of  all  church  lands  are  annexed  and  declared  to  remain  with  the 
crown  for  ever,  and  all  rights  and  fettlements  whatfoever  VMidt, 
and  granted  to  any  perfon  or  perfons  bv  his  then  majefty  or  hii^ 
predeceiTors,  preceding  the  date  of  the  laid  a£ls,  are  declared  void 
c.  13.  '  and  null.  In  c.  13.  of  thefe  acls,  which  is  entitled  ''  Amnt  Rtt* 
"  galitifs  of  ErefJicnSf*^  it  is  "  declared,  decerned,  and  ordained^ 
M  (hat  the  lands  and  barony  of  ^roughtoo/'  and  others  <'  mentioned 
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•*  In  the  infefrment  granted  by  Ms  majcfty  under  his  highnefs*s 
*'  great  feal|  to  his  higbnefs's  right  trufty  counn  and  counfellor 
'*  Robert  Earl  of  Roxburgh,  of  the  date  the  day  of 

^*  1630  years,  (hall  not  be  comprehended  herein,  excluding  the 
*'  fame  allutterly  therefrom,  to  remain  with  the  faid  Earl,  his 
**  heirs  and  fucceffbrs,  after  the  form  and  tenor  of  the  infeft* 
**  ments  made  to  him  and  his  authors  of  the  fame/' 

Id  1637,  a  tranfaAion  took  place  between  his  then  mnjefty  and^ 
the  appellants ;  and  the  king,  by  a  deed,  bearing  to  be  with  con* 
fent  of  his  exchequer,  and  of  Robert  E  irl  of  Roxburgh,  fold  and 
in  the  mod  ample  manner  difponed  to  the  appellants,  the  faid 
barony  and  regality  of  Broughton  and  Canongate,  and  in  verbo 
frinriphj  promifed  to  obtain  an  act  of  parliament  diflblving  thefe 
Jandi)  from  the  crown,  and  declaring  that  it  was  the  meaning  of 
the  king  and  parliament,  that  the  exception  in  favour  of  the  Earl 
of  Roxburgh,  contained  in  the  faid  13th  a£t  was  ordained  and  in« 
tended  to  have  been  a  quality  of  the  faid  i4th  a^  alfo :  and  in 
conGderation  thereof,  the  appellants  paid  oflp  the  Earl  of  Rox- 
burgh's wadfet,  amounting  to  xi,ooo/.  (lerling,  and  further  paid 
the  funo  of  3000/.  (terling  to  the  crown.  In  1641,  z  private  a£t 
of  parliament  was  palTed  declaring  *'  That  the  lands  and  barony 
'*  of  Droughton  ^all  be  by.  no  means  edeemed  to  be  compre* 
^  bended  within  the  14th  a£t  of  the  fird  parliament  of  King 
<*  Qiarles  the  Firft ;  but  the  words,  excepting  the  regality  and 
<*  and  barony  of  Broughton,  (hall  be  cdeemed  as  ioferted  in  that 
*<   14th  z(X  in  the  year  1633  above  mentioned." 

In  i66f,  an  aCl  of  parliament  was  pafled,  refcinding  all  afis  x66i,€.  if*, 
pafled  ill  the  parliament  1641,  but  it  contained  a  provifo  or  decla- 
ration in  thefe  words,  **  And  it  is  hereby  declared,  that  all  ads, 
«  rights,  and  fecurities  paffcd  in  any  of  the  pretended  meetings. 
*'  above  written,  or  by  virtue  thereof,  in  favours  of  any  particular 
^(  perfons  for  their  civil  and  private  intereds  fhall  dand  good  and 
^*  valid  unto  them  until  the  fame  be  taken  into  further  conGderation^ 
"  and  determined  in  this  or  the  next  feffion  of  this  parliament*'^ 
y^nother  zGt  of  parliament  was  pafled  fame  year,  ratifying  the  an*  ^^^h  c  53^ 
oexation  a£ls  of  1633,  by  which  all  and  whatfoever  grants,  rightSf 
or  infcftments  of  the  faid  fuperiorities  made  or  granted  by  his  then 
majedy,  or  his  father  King  Charles  the  Fird,  at  any  time  Gnce 
the  fubmifiion  in  1627  are  refctnded  and  declared  void  and  null^ 
with  the  exception  of  one  infeftmcnt  in  favours  of  John  Earl, 
afterwards  Duke  of  Lauderdale.  And  this  aft  beGdes,  holds  all 
exceptions  contained  in  the  acts  of  1633,  as  contained  in  that  nQp 
and  contains  a  provifo  or  declaration,  by  which  it  is  always  de* 
elated,  that  <*  notwithdanding  of  this  aft,  any  who  have  gotten 
^  or  (hall  get  any  new  infeftment  of  fuperiority  of  Kirk  landsy 
*<  the  fame  diall  dand  good  as  to  fuch  vaflals,  who  have  given 
^^  their  confents  to  the  laid  right  of  fuperiority ;  in  regard  that 
**  fach  a  confent  as  to  his  majedy  is  of  the  nature  of  a  reGgnation 
*'  of  their  property  in  favours  of  the  faid  fuperior." 

The  refpondent  was  proprietor  of  the  lands  of  Lochbank,  part' 
#f  the  Caid  barony  of  Broughton,  which  had  been  acquired  by 
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die  appdianu  in  manner  before  nnetitioned.  Tbefe  kiids  hU 
been  held  by  the  refpondents  predeceflbn,  without  challenge,  fvoia 
the  appellants  as  fuperiors  thereofi  and  the  latter  had  granted 
fundry  charters  and  precepts  of  Clare  Conftat  to  the  former  as 
their  vaflals,  from  1641  downwards.  But  the  refpoodent  clatm* 
In^  to  hold  his  lands  of  the  crown,  the  appellants  brought  aa 
a£^ion  of  declarator  of  non-entry  againfl:  him  before  the  Court  of 
Seflion  ;  and  the  rtfpondent  brought  a  counter  adion  of  declarator 
•gainft  themi  concluding  that  his  privilege  might  be  declared  to 
hold  in  caphe  of  the  crown.  Both  caufes  being  heard  before  the 
Court  of  Seflion^  an  interlocutor  was  pronounced  on  the  13th  of 
February  1714,  by  which  it  was  <<  declared  that  the  refpoodeot 
^  was  acquitted  from  all  claims  of  fuperiority  for  his  laods  of 
*f  Lochbank.at  the  appellants*  inftance;  and  that  the  refpondcnti 
<<  his  heirs  and  fucceiTors,  had  the  undoubted  right  and  privilege 
^  to  enter  vaiTals^  and  hold  the  fee  of  thofe  lands  of  his  majefty 
*•  and  royal  fucceflbrs  the  immediate  lawful  fuperiors  thereof." 
The  appellants  having  reclaimed  againft  this  interlocutor,  the 
Court,  on  the  9th  of  June  17 14,  *^  adhered  to  their  former  io« 
<*  terlocutor,  and  found  that  the  arguments  and  zQls  of  parlia* 
<^  menc  made  ufe  of  and  produced  by  the  appellants  did  notes- 
•*  eem  the  fuperiority  of  the  lands  in  que  (lion  from  the  anncxs* 
'*  tion  made  by  the  loth  and  14th  a£ls  of  the  parliament  16331 
•*  and  therefore  decerned  in  favour  of  the  rcfpondent.'* 
tntarei  The  appeal  was  brought  from  "  an  interlocutor  or  fentenccof  the 

»»  J«n«        <«  Lords  of  Council  and  Seflfion,  dated  the  ?3th  day  of  February 
•''♦'  «(  J7X3-I4>  and  the  affirmance  thereof  on  the  pth  of  June  x^l^^ 

Heads  of  the  Appellant^  ArgumenU 

By  the  a£l  1633,  c.  14.  the  fuperiorities  of  fuch  church  lands 
only  were  annexed  to  the  crown,  the  original  grants  of  which 
ftood  merely  upon  charters  from  the  crown.  But  the  barony  of 
Broughton,  which  comprehends  the  fubjefl  of  the  prefentdebitei 
vas  not  in  that  Gtuation  ;  for  though  it  had  been  originally  granted 
by  a  charter  from  the  crown,  yet  that  grant  was  not  only  excepted 
from  the  gencr^il  a6l  of  refumption  and  annexation  pafled  in 
1587,  but  the  faid  grant  was  confirmed  and  appointed  to  remaio 
with  the  grantees  according  to  the  faid  charter  and  infeftments« 
Thus  the  right  (lood  and  (lands  on  the  foot  of  a  public  law  not 
fepealed  exprefsly,  nor  by  any  neceflfary  confequence.  adly*  The 
king  having  for  an  onerous  or  valuable  confideration  purchafed 
this  barony,  and  not  having  paid  the  price,  Jtmul  ei  femel^  wadfct 
it  for  the  price ;  and  it  cannot  be  imagined,  that  the  king  and 
parliament  meant  by  the  general  words  of  the  faid  aQ  1633*  c*  I4« 
to  j^deprivc  the  Earl  of  Roxburgh,  under  whom  the  appellants 
claim,  of  his  wadfet.  3dly,  This  is  the  more  evident,  becaufe  ia 
the  i^th  a£):,  paflcd  the  fame  day  in  the  faid  parliament  16331 
the  above  rcfervation  is  exprcfled  in  the  moft  ample  manner,  no( 
^ith  regard  to  the  jurifdi£lion  of  regality  only,  but  alfo  with  re- 
gard to  the  lands  and  barony  of  Broughtoo,  comprehending  the 

iPilns  and  others  thereto  belonging     It  were  indeed  to  (upp^^'^^  ^ 

•  /,    filing 
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thing  againft  all  eqoitf  and  reafpn,  that  the  very  next  fabftquent 
chapter  of  thefe  aiCU  uioQld  be  deemed  to  talte  away  the  benefit  of 
this  exception  without  an  exprefs  refcinding  cUufe  or  reafon 
sffigned  }  and  indeed  whoever  is  acquainted  with  the  hiftory  oi 
tbeie  ads  of  parliament^  containing  refumption  of  the  temporality 
•(  jurifdifiions  and  oiEces  of  church  lands  knows  that  thefe  were 
iK>t  properly  diftindl  a£l$,  but  ft veral  heads  of.  one  great  fettle* 
inenty  the  printing  and  forming  of  which  were  of  courfe  left  tp 
the  clerk  regiCter,  who  has  made  the  14th  ad  the  lad,  though  by 
she  very  tenor  of  the  13th  zCt  it  appears,  that  it  was  the  Uft  i|i 
order,  and  the  exception  was  inferted  in  that  place  as  an  excep* 
tioo  from  the  whole  annexation :  It,  therefore,  excepts  not  fpe- 
cially  the  jurifdi£lion  of  regality  which  is  the  fubjefl  of  the  ^St, 
bat  the  barony  and  lands,  which  were  no  part  of  the  fubje£l  of 
it  regularly.  4thly.  As  this  mud  be  good  to  defend  the  wadfet 
for  the  faid  fum  of  i  i,coo/.  ftfrling,  fo  it  ought  to  defend  the 
revtrfion  which  was  fairly  purchafed  for  the  additional  price  of 
14,000/*  whereof  the  1  i>ooo/.  was  paid  to  the  Earl  of  Roxburgh^ 
and  the  remaining  3,000/.  to  the  crown,  for  which  the  hofpital 
hare  not  of  yearly  income  above  200A  To  fatisfy  the  niceft 
fcruple,  too,  it  was  covenanted  on  the  part  of  the  crown  to  pro- 
cure an  a£t  of  parliament,  declaring  that  it  was  the  meaning  of 
the  king  and  parliament,  that  the  exception  in  favour  of  the  Earl 
of  Roxburgh,  contained  in  the  faid  13th  ad,  was  ordained  and 
intended  to  have  b«en  a  quality  of  the  faid  i4th  a£l  alfo.  And 
accordingly  there  was  an  2€t  of  parliament  pafled  in  1641,  ia 
thefe  terms^  and  that  not  in  the  terms  of  a  common  ratification, 
but  as  a  private  ad,  confirming  the  king's  deed  done  with  advice 
of  his  council  in  that  matter  for  a  very  valuable  confideration  paid 
snd  performed  by  the  hofpital. 

Thislaft  mentioned  a£l  1641  is  not  repealed  by  the  refcinding 
sA  t66i,  c.  15.;  for  this  refcinding  zOt  contains  an  exception  of 
all  private  a£ls  pafled  in  that  parliament,  of  which  nature  is  the 
s£t  in  favour  of  the  appellants.  The  refpondent  objeded,  that 
this  lad  exception  was  not  abfolute,  but  temporary,  till  thofe  pri* 
vate  a£ks  fliouid'be  taken  into  further  confideration  in  that  or  the 
next  feifion  of  parliament }  but  that  the  cafe  of  all  the  church 
Unds  was  taken  into  confideration  in  thefe  fcffions :  there  never 
was,  however,  any  a£t  of  parliament  fubfequent  to  the  la(t  above* 
Biemiooed  refcinding  a£l,  which  in  afny  manner  of  way  had  un« 
der  confideration  any  of  the  church  lands,  fo  that  the  15th  a£l  of 
the  parliament  1661  ftill  fliands  good  and  valid. 

It  is  to  be  remembered,  tbo,  that  the  king  was  in  poflicfiion  of  thofe 
lands  in  fee,  upon  pafling  the  above-mentioned  ^8t  1633.  ^^^  ^ 
the  refpondent  had  any  right  qr  title,  as  he  pretends,  to  the  fuperio* 
fitf  of  the  above*mentioned  lands,  he  would  be  debarred  by 
the  aft  of  parliament  i6i7>  c.  I2.»  **  Anent  Prefcription  of  |6i7,c«is»^ 
^  Heritable  Rights,"  by  which  it  is  enafted,  **  that  whofoever 
**  his  majefty's  leiges,  their  predeceflbrs  and  authors,  have 
^  bruiked  or  enjoyed  heretofore  or  0iaU  happen  to  brook  in  time 


X2a  ei$BS  OH  APPEAL  V&OM  SCOTLAKD. 

''  coming  by  themfelves»  their  tenants,  and  others  having  'their 
<^  rightSi  their  lands,  baronies,  annual-rents,  and  other  heritages, 
<<  by  virtue  of  their  heritable ''infeftments  made  to  them  by  his 
**  majefty,  or  others  their  fuperiors  and  authors,  for  the  fpicc  of 
'*  40  years*  &c.  that  fuch  perfons,  their  heirs,  and  fucceflbrs, 
'<  (hall  never  be  troubled,  purfued,  or  inquieted  in  the  heritable 
^^  right  and  property  of  their  faids  lands  and  heritages  forefaids  by 
**  his  majefty,  or  others  their  fuperiors  and  authors,  their  heirs 
'<  and  fucceflbrs,  nor  by  any  other  perfon  pretending  right  to  the 
'<  fame  by  virtue  of  prior  infeftments,  public  or  private,  nor  upon 
"  no  other  ground,  reafon,  or  argument,  competent  of  law,  ex- 
«•.  ccpt  for  falfchood." 

Betides  the  refpondent  and  his  predecefTors,  in  virtue  of  the 
the  claufe  of  the  before'-mentioned  z6t  1661,  c.  5 3 /are  debarred 
from  holding  of  the  crown,  for  his  predecefibrs  have  for  almoft 
100  years  **  given  confent  to  the  faid  right  of  fuperiorlty,*'  and 
taken  their  charters  from  the  hofpital  accordingly. 

Hiadi  of  tie  Refpondenfs  Argument* 

The  a6)8  or  ftatutes  of  annexation  are  general,  and  compre* 
hend  all  fuperiorities  of  church  lands  whatfoever,  and  make  no 
diftinAion  whether  the  grant  had  been  for  an  onerous  confidera* 
tion  or  not,  and  whether  before  or  after  the  annexation.  Parti- 
CuUiIy  the  before -recited  aft  16^1,  c.  53.  does  refcind  all  grants 
made  by  King  Charles  the  Firft,  except  that  in  favour  of  the  jDoke 
of  Lauderdale,  which  confirms  the  rule  and  law  as  to  all  other 
grants  not  excepted.  Though  the  grant  made  to  the  Earl  of 
Roxburgh,  and  by  him  to  the  appellants,  might  have  been  for 
onerous  confiderations  ;  yet  the  firft  grant  was  in  favour  of  BaN 
Itndine  of  Broughton,  and  it  does  not  appear  that  hts  grant  was 
for  any  onerous  conHderation,  and  he  is  one  of  thofe  who  fob- 
fcribed  the  fubmlSion  to  the  king  in  1627,  upon  which  the  aSi 
of  annexation  followed. 

With  regard  to  the  aft  1(^33,  c.  13.  relied  on  by  the  appellants, 
there  is  a  great  diftinftion  between  a  regality  and  a  fuperiority. 
Several  of  the  church  lands  having  been  creftcd  into  regalities  in 
favour  of  the  biOiops  and  abbots,  whereby  they  had  a  power  over 
their  tenants  and  vaflals  in  civil  and  criminal  matters;  thefe  were 
alfo  annexed  to  the  crown,  with  the  exception  in  favour  of  the 
Earl  of  Roxburgh,  fo  that  the  vaffils  of  that  regality  remained 
fubjeft  to  the  earl's  jurifdiftion  or  power.  But  this  is  different 
from  the  fuperiority  j  a  convincing  prox>f  of  which  is,  that  the 
very  next  aft,'C.  14.  annexes  \\\t  fuperiority  of  all  church  lancfsto 
the  crown,  without  any  exception  in  favour  of  the  Earl  of  Rox- 
buTjrh :  and  the  aft  1667,  c.  53.  refcinds  all  grants  made  by  King 
Charles  the  Firft,  except  that  in  favour  of  the  Duke  of  Lauder- 
dale. But  what  fully  anfwers  the  appellants'  argument  on  this 
head  is,  that  when  the  Earl  of  Roxburgh  in  1637  fold  the  laOfb 
of  Btoa^hton,  with  cortfcnt  of  the  king,  to  the  appellants,  his 

majcfly  promifes  in  the  next  parliament  to  procure  thefe  laniis 

diflbived 
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diflUved  from  the  crown,  fo  that  if  they  had  not  been  annexed, 
there  was  no  occafion  for  fuch  an  z€t. 

But  this  was  never  done,  nothing  was  obtained  in  the  parliament 
164I9  but  a  firople  ratification  paffing  in  courfe  on  the  Uft  day  of 
the  parlianxent,  among  300  more,  of  which  this  is  the  135th:  they 
were  nerer  printed  among  the  other  aAs  of  parliament,  but  palTed 
of  courfe,  and  might  be  obtained  by  any  perfon  who  demanded 
them;  and  they  can  never  prejudge  the  intereft  of  a  third  perfon 
having  a  prior  right,  which  is  the  cafe  of  the  refpondent.  Hit 
right  is  prefcrved  by  the  a£t  Salvo  jure  cuju/libeU  which  is  always 
the  lad  a£i  of  every  parliament*  But  diflblutions  of  faperio- 
rities  th.)t  had  been  annexed  to  the  crown  muft  be  by  fuch 
public  afts  of  parliament  as  pafs  with  all  the  deliberation  and 
folemnities  of  the  a£ls  of  annexation,  and  have  the  roval  af« 
feot,  which  is  not  pretended  to  have  been  the  cafe  with  the 
a£t  1641. 

With  regard  to  that  part  of  the  aA  1661,  c.  53,  founded  on  by 
the  appellants,  There  being  a  publick  law  annexing  thefe  fu- 
periorities  to  the  Crown,  no  deed  of  the  vaffals  could  without 
QDnfent  of  the  Crown  deprive  it  of  that  fuperiority^  but  accord* 
ing  to  the  tenor  of  the  exception  contained  in  this  laft^menttoned 
ad,  which  is  an  exprefs  confent  by  feme  writing  from  the 
vaflfal.  This  is  clear  by  the  words  of  the  ftatute,'vi2*  ^<  In  re»' 
"  gard  fuch  a  confent,  as  to  his  majefty,  is  of  the  nature  of  a 
^  refignatioD,"  or  giving  over  the  lands  to  the  fuperior  to  be 
holden  of  the  king*  So,  this  confent  was  to  be  by  fuch  an  ex* 
prefs  and  pofitive  deed  in  writing,  as  was  equivalent  to  the  vaflala 
forrendering  to  the  king ;  and  &  fame  vaflal  continuing  only  to 
take  charters,  or  new  titles,  from  thofe  who  had  been  lords  of 
eredion,  was  but  a  temporary  expedient,  and  a  confent  by  impli- 
catioD,  and  not  equivalont  to  a  refignation  in  the  Crown's  hands 
required  by  the  ftatute. 

Nor  can  the  a3:  1617,  c.  I2»  with  regard  to  prefcriptiou  take 
place  here,  for  the  appellants'  contra^i  in  1637  was  entirely 
eat  off  as  to  the  right  of  fuperiority,  by  the  a£l  166I9 
^  53i  and  fo  was  no  title  of  prefcription  unlefs  it  had  been 
renewed  after  the  faid  a£i.  The  pofieffion  for  forty  years,  by  the 
Um  of  Scotland,  gives  no  right,  where  the  perfon  claiming  it  has^o 
title,  and  when  the  defender  has  it  in  his  choice  to  a£k  and  do  this 
or  that  way,  (which  by  the  do^lors  of  the  civil  law  is  called  oBut 
nurm  fiiajiatis^)  except  he  had  given  a  pofitive  writing  binding 
him  to  it.  This  is  confirmed  by  all  the  eminent  Scots  Lawyers 
who  write  on  this  fubjed,  and  is  the  conftant  prafltce  of  the 
Lords  of  Sei&on  in  the  like  cafes*  Nor  is  it  to  he  doubted  bufr 
that  the  crown  in  this  cafe  can  oblige  the  refpondent  to  take  his 
charters  or  titles,  immediately  from  it  as  vaffal  to  the  crown« 
becaufe  no  deed  done  by  the  vafiiri  can  prejudge  the  fovereigii 
without  his  own  confent* 

After  hearing  connfel^  li  is  ordered  and  adjitdgtd  thai  ibi  fiid  Jadsmeat, 
inttrlocutor  or  finUnat  and  the  affirmanci  ihertof  e^mplatmd  rf  in  »J<ioei7J5. 
tbiftadtt^al^  btrtvirfidi  and  His ,  ardired  and  declared^  that  the 
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Ji^erimtf  tf  tie  lands  in  ^ptfKm^  caHkd  Lochiank,  Ipfig  vntUm  ti$ 

iarony  oj  Brougbion,  Jball  belong  to  the  appellants. 

For  Appeilasts^    David  DalrympU*      Sam.  Mead* 
^  For  Re^ondenti  Edward  N^bey.      Speneer  Covsper* 

The  judgment  here  reverfed  is  founded  oa  in  die  Dtftiomiy 
iroce  Kbi  Pairimenyf  ?oL  i.  p.  531. 


Cafe  3 1.  ^^  Corporation  of  Butchers  in  Edinburgh,    Jppellants  ^ 

The  Magiftrates  of  Edinburgh,  and  Corpora- 
tion of  Candlemakers  there,        -        •       Refpondems. 

19th  June  1 71  J. 

Burgb  Rofal.-'-^The  Court  of  Se(fion  having  found  that  die  butchen  of  Edla- 

burgh  ftouid  be  reftnined  from  rindiog  tallow  for  fale,  and  that  the  ma« 

(iftrattt  could  oblige  ckeatt  to  IcU  their  tallow  at  a  certain  pike  t»  the  csttdl^ 

nakert,  which  was  in  terma  of  a  bye*law  of  the  magiftratet^  rallied  kf  « 

^  private  aO.  of  parliamenti  the  judgnscnt  is  reverfed. 

Atto/fMrliamau  X540,  e.  laj.— Thia  u€t  waa  not  fvffident  to  reftram  the 
btucjier«  fiom  aiefcing  or  iioding  tbdt  tailow. 

S4t4»c.  3s.  13  Y  an  aA  of  parliainent  1424,  €•  33.  it  is  eoaded,  **  that  oa 
^  <<  Tauich  be  hsd  out  of  the  realmC}  under  the  paioe  of  ef« 

S54«»c.is3.  *'  cheitte  of  it  to  the  king.'^  By  another  aA  of  parluunent  1540 
a*  T  a^*  it  is  enaded,  <'  that  na  maner  of  man,  flefchour  nor 
**  others,  to  burgh  nor  to  land,  take  upon  hand  to  rinde,  mek, 
**  nor  barrel  tallun,  under  the  paine  of  tinfel  of  all  their  gudes.'' 
The  magiftrates  of  Edinburgh,  by  a  regulation  or  bye>law,  dated 
the  15th  of  September  1517,  difcharged  all  the  inhabitants  of 
the  burgh,  other  than  the  candle^makers  from  melting  tallow  or 
JUaking  candle!^  except  for  their  own  ufe  and  to  bum  in  their  own 
fs^mllies*  By  another  regulation  or  bye*law,  dated  the  loth  of 
Qdober  1551,  the  magiftrates  ordained,  that  no  butcher  or  other 
fuerfon  within  the  fiiid  burgh,  ihould  fell  any  tallow  to  ftraageia 
#r  tnhabitiints  of  other  towoa,  but  to  the  neighbours  and  can^e* 
Viakers  thereof  {  and  that  no  freeman,  other  than  the  candle^ 
9iakers,  by  themfeWes  or  fervants,  fliould  melt  any  tallow  for 
making  of  candles,  beyond  what  they  made  for  their  own  ufa^ 
^nder  the  pain  of  efcheat  thereof,  payment  of  5/.  to  the  cook 
9^>n  woTka»  and  hnjfifing  the  town.  •  King  James  the  6tb,  on  the 
4tb  of  May  1597,  by  a  ratification  of  privy  council,  and  a  grant 
under  the  great  feal,  not  only  ratified  the  (aid  afis  and  ordinances 
qf  the  magiftjrateSy  but  all  fuch  further  rules  and  eonftitntions  as 
fliould  be  thereafter  made  in  favour  of  the  cand]c-4nakers« 

By  another  regulation  or  bye-law,  dated  the  ayth  of  September 
^9'i\  the  magiftrates. ordained,  <*  that  the  prite  of  rough  ultaw 
**  flii^uld  not  exceed  4ft  (hillings  Scots  per  ftone,  and  that  the 
*<  pficf  of  candles  flioukl  be  j(  ihiUiufi  Soaes  p^r  ftone  $  aii4 

«<tbat 


CASBS  OK  APPEAL  nOM  SCOTLAHB.  t^$ 

*'  that  die  botchen  of  Edinlmrgh,  atid  others,  (hould  fefl  all 
«  their  tallow  to  the  candle-makeret  and  to  no  one  elfe  till  they 
^  were  feryed^  on  pam  of  forfekiog  their  good8»  and  faeh  forthet 
^  penalties  as  the  faid  idagiftrates  ^oold  think  fit  to  inflid :  And 
«  that  for  the  fotore^  all  the  conntry  butchers  bringing  meat  ta 
^  Edinburgh  on  the  market  days,  (hould  be  obliged  to  bring  in 
**  their  rough  tallow  to  be  fold  on  the  faid  market  days  to  Urn 
**  faid  caadlc-makers  and  burgefles,  and  to  no  others  till  they  >sref# 
**  ferved»  under  the  faid  penalties."  The  magiftrates  alfo  revived 
a  former  bye-law,  bearing  date  the  17th  of  Odober  i684»  i»^ 
poGng  a  fine  of  20  fhilliogs  upon  the  tranfgreflbrs*  And  all 
thefe  regulations  and  byeolaws,  with  the  ratincation  under  the 
great  feal  before*mentioned,  were  radfied  and  confirmed  by  n 
pri?ate  aft  of  ptf Itameot  on  the  1  ytb  of  July  1695  ;  but  thio. 
(the  appellants  ftate)  the  magiftrates  and  candle-madcers  did  aotf^ 
till  Tcry  lately,  put  in  execation. 

The  appellants,  however,  refufing  to  fell  their  tallow  to  th» 
refpondents  the  candle-makers,  at  the  rates  mentioned  in  the  fore* 
laid  bye*law,  the  magiftrates,  in  June  17 14,  ordained  a  fine  of 
ao  fliiUings  fterliog,to^  be  levied  upon  all  perfons  refufing  to  obef 
the  fame.  The  appellants^  thereupon,  commenced  an  a£Uon  of 
redu£tion  and  declarator  before  the  Court  of  Seflioo,  againft  the 
refpondents,  concluding,  Uut  the  a£baud  regulations  before-men* 
tioned,  and  all  other  afts,  bye-laws,  and  ordinances  whereby  any 
reftratn^  was  hid  upon  them  as  to  the  price  and  manner  of  dif- 
pofing  of  their  tallow  (hould  be  reduced  and  made  void  ;  and  that 
it  might  be  found  and  declared,  that  they  had  right  to  fell  their 
tallow  rough  or  rinded  to  any  perfons  whatfoever,  without  dtf« 
tmdion  ;  and  to  rind  and  export  the  fame  to  England,  or  elfe» 
where  as  they  fiiould  think  fit.  .  The  refpondents  brought  a 
counter  aftion  of  declarator  againft  the  appellants,  to  have  it 
decerned  and  declared,  thit  the  appellants  had  no  right,  and 
ought  to  be  difcharged  to  mek  down  any  tallow,  or  fell  the  fame 
to  any  other  perfon,  till  fuch  time  as  the  refpondents  and  other 
free  burgefRrs  and  inhabitants  of  the  bujfgh  (hould- be  ferved ;  and 
that  the  appelUnts  ought  to  fell  their  tallow  at  the  rates  and  prices 
fet  thereupon  by  the  magiftrates,  acoordbg  to  the  laws  and  ordt* 
nances  made  by  them.  Both  thefe  a£tions  being  heard,  the  court, 
on  the  t5th  of  Febru^y  1715,  **  found  that  the  appellants  ought 
*^  to  be  reftrained  from  rioding  of  tallow  for  faie,  and  alfe  found 
**  that  the  magiftrates  and  council  of  £dinburgh  could  oblige 
**  the  appellants  to  fell  their  tallow  to  the  candle-makers,  at  a 
**  price  to  be  put  thereupon  by  the  magiftrates  and  town«council.'' 

The  appeal  was  brought  from  *^  an  intetlocutor,  feotence,  or  Catefctf» 
*<  decree  of  the  Lords  of  Council  and  SeiSon,  made  the  15th  ef  ''  ^*^' 
«  February  r7i5.''  ^  ^' 

Heads  rf  the  Argumeiit  of  the  Appdlants* 

The  old  bars  with  refpefl  to  the  reftnrint  of  expofini;  the  native^ 
pioduee  of  the  kingdom  are  much  altered  by  the  increafe  of 
trade,  having  fince  learned  by  experience  that  any  fmall  inconve- 
nience 
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ftience  particular  pcrfons  might  fuffier  by  paying  a  little  rtiore  fat 
the  home  produ^t^  is  much  more  than  compeafatcd  by  the  ad' 
vantage  which  the  nation  in  general^  and  the  crowDj  reap  by  thi 
exportation  of  fuch  commodities  into  foreign  parts.  Although  by 
fevcral  oU  laws  (ifli  was  prohibited  to  be  exportedi  yet  in  aftet 
limes  fifli  was  not  only  allowed  to  be  exported,  but  a  premtom 
given  for  the  export  thereof  both  before  and  6nce  the  trnioo. 
And  this  is  the  very  cafe,  as  to  the  old  laws  prohibiting  the  ex* 
portation  of  tallow,'  which  by  degrees  became  obfolete  and  inde< 
faeiude,  tallow  being  now  ^Jlap/e  commodity^  and  fince  the  union 
€xpre£sly  allowed  to  he  exported.  The  a  A  againft  the  mching, 
rinding,  and  barrelling  of  tallow,  was  only  to  prevent  the  cxpor* 
tation  *y  and  when  that  a£l  was  in  force  it  extended  generally  to 
all  men,  butchers  and  others,  and  fo  comprehended  even  the 
candle«makers  themfelves,  and  all  perfons  making  candles  for 
their  own  ufe;'  which  plainly  infers,  that  it  muft  be  meant  only 
of  meiring,  &c.  in  order  to  export  it,  and  fo  falls  in  confequeoce 
widi  the  prohibition  of  exporting  it. 

The  foveral  adls,  ordinances,  or  bye-  laws  of  the  magillrates 
and  town-council,  and  particularly  that  in  1693,  whereby  any 
rcftraint  was  laid  upon  the  appellants  as  to  the  price  and  manner 
of  their  difpo6ng  of  their  tallow,  ought  to  be  refcinded  and  de* 
dared  void  and  null  in  themfelves,  for  the  fcveral  reafons  follow* 
ing,  \\Zm 

I*  For  that  the  laying  fuch  a  rcftraint  was  agninft  the  common 
right  of  the  fubje£^,  both  buyer  and  feller,  de(lru£tive  to  tradC} 
and  an  unwarrantable  and  unprecedented  impofition,  not  onlf 
upon  the  appellants,  but  upon  other  free  fubjedls  who  muft  be 
fiatntibed  in  publtck  markets,  and  cannot  otherwife  have  an  oppor-^ 
tonity  of  buying  tallow  for  their  refpe£live  ufes :  And  if  this  bje<* 
law  fltould  be  binding,  it  would  be  a  precedent  to  the  magiftratci 
of  other  burghs  to  make  the  like  regulations,  which  would  be  a 
manifeft  grievance  to  all  fuch  fubjedks  as  are  not  fiee  of  tboft 
burgha. 

2.  For  that  the  giving  the  candle-makers  fuch  a  right  of  pre- 
caiption,  tended  mantfeftly  to  a  monopoly,  and  gave  them  pow'er 
to  impofe  upon  their  fellow  fubje£ls  fuch  rates  for  their  tallow  as 
they  thought  fit.  ^ 

3*  For  that  the  faid  a£l  or  bye-law  of  the  magidrates  in  x593> 
was  not  only  contradidory  to  their  former  bye-law  in  1 55  f « which 
allows  the  fale  of  tallow  to  all  the  neighbours  of  the  burgh,  with- 
out  any  reftri£tion  to  burgefles  only,  but  is  wholly  partial  in  favour 
of  the  refpondents,  the  candle^makers  and  themfelves,  by  cx« 
eluding  their  neighbours  of  the  former  benefit  of  buying  tallow 
fM  their  own  ufe  within  the  faid  burgh,  as  before  they  might. 

4*  For  that  the  faid  bye-law  is  incoherent  and  impraAicahle  in 
itfelf ;  for  how  can  the  appellants  know  when  the  candle*makers 
and  other  burgefles  are  all  ferved  ;  or  how  is  it  pofCble  to  dif- 
iMigufOi  between  a  burgefs^  and  an  inhabitant  chat  i$  not  t 
borgefa* 

5.  For 
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$.  For  tlis^  fiicb  an  ordinance  or  bye-la«r  is  manifeftly  tacog. 
(Iftent  even  with  th«  Britifh  a£ts  fince  the  union,  which  aibw  all 
fabje^s  in  general  to  make  candles  for  their  own  ufe,  paying  the 
duty  impofcd  thereon.  And  if  this  bye-law  (hould  cake  place, 
this  privilege  of  making  their  own  candles  would,  in  many  refpeAs, 
be  rendered  ineiFedual  to  all  fuch  perfons  as  are  not  burgefies,  or 
at  lead  they  would  be  under  fuch  inequalities  aad  iocoaveniencet 
as  the  law  has  no  where  laid  upon  them. 

tf.  For  that  thcfe  bye-laws  are  unequal  and  unjuft,  fince  thcie 
13  no  obligation  laid  upon  the  refpondents,  to  take  all  the  appeU 
huts'  tallow  off  their  hands  at  the  rate  therein  prefctibed,  wberabf 
the  appellants  (if  this  bye-law  (hall  be  allowed  valid)  wiU 
be  put  under  this  infuperable  difadvantage,  that  when  they  hav« 
kept  their  tallow  tiil  the  candle-makers  and  burgeffes  arc  ierved 
it  is  ftill  optional  to  them  to  buy  or  not,  as  ihcy  think  fit.  And 
indeed,  if  they  can  have  their  tallow  from  the  country,  as  it  is 
well  known  they  may,  they  will  not,  and  need  not,  buy  it  from 
the  appellants,  but  the  appellants'  tallow  mull  be  upon  their  handa 
till  it  be  ufclefs,  if  they  cannot  export  it  as  other  fabieas  do,  or 
otherwife  they  will  be  pbligcd  to  fell  it  at  fuch  a  price  as  the  re& 
fpondents  will  pleafe  to  give  for  the  f^me  j  and  more  efpeciaUy  if 
they  (hould  be  rcftrained  from  rinding  it,  without  which  it  wiU 
putrify,  and  be  of  no  ufe  in  lefs  than  two  days. 

For  that  tlie  magiftraies,  as  they  have  not  a  power  to  reftraio 
the  appejiants  from  felling  their  tallow  to  any  pcrfon  that  wanted 
the  fame,  fo  they  have  no  authority  to  fet  a  price  thereon  by  any 
bye-law.  For  although  the  magiftrates  may  fci  prices  upon  viauali 
as  bread,  ale,  &c.  with  which  the  inhabitants  muft  nccefiarily  be 
furniihed  within  the  burgh,  yet  they  have  no  power  to  fet  pricea 
upon  any  original  commodity,  as  tallow,  no  more  than  upon 
wheat,  barley,  hides,  wool,  &c.  and  the  afts  of  parliament^ 
whereon  they  found  their  pretended  autliority,  relate  only  to 
viauais,  or  fuch  other  things  as  are  therein  exprcfsly  named  t 
and  the  giving  fuch  a  pov/cr  to  magiftratesof  burghs,  to  fet  prices 
upon  tallow,  hides,  and  other  original  commodities,  would  pre- 
judice the  gentlemen  of  landed  property,  fince  it  might  in  a  great 
mcafdre  tend  to  ieflsn  the  value  of  their  cftatcs. 

As  to  the  aft  of  paTliament  in   1695,  whereby  the  bye-law  of 
1093  was  ratified,  fuch  ads  of  ratification  are  paffed  of  courfr 
(as  this  was  without  calling  the  appellants)  and  by  the  laws  of 
Scotland  have  never  been  reckoned  of  any  importance,  for,  if  the 
ordinances  or  byc-laws  which  are  fo  ratified  be  void  in  themfclvcs 
the  ratification  will  give  no  fanaion  thereunto-,  and  the  cuftont 
of  Scotland  provides  againft  fuch  ratifications,  where  parties  arc 
iieuhcr  heard  nor  called  by  an  aft  defignedly  made  at  the  end 
of  every  fcffi.n   of  parliament,    the  ^^   Salvo  Jure   CujuMet. 
The  laa  part  of  this  very  bye-law,  whereby  the  country  bufcbcrs 
who  brought  meat  on  the  market  days,  were  enjoined  to  brinff  in 
their  rough  tallow  to  be  fold  on  thef-ad  markce^lays  to  the  candle 
makers  and  burgefles,  w.s  in  1698,  nolwithftanding  fuch  rarifica- 
tion,refcinded  by  ihepr;vy  council,  and  declared  to  be  anabufe; 

and 
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iod  llie  appelltnfd  have  reafon  to  bdieve  that  if  they  had  com« 
plained  at  that  time,  the  faid  bye^law^  as  to  theni|  would  bare 
met  the  fame  fate. 

The  refpondents  objefied,  that  they  were  bound  by  their  oaths 
to  obey  the  oidinances  of  the  magiftrates,  but  the  appellants  are 
not  boond  by  their  oaths  toobferye  any  ordinances  which  are  illegal 
snd  unjuft  w  themfelves.  The  refpondents  objeAed  likcwifej  that 
the  appellants  would  raife  the  price  of  candles  in  cafe  thrfe  ordi^ 
nances  were  not  obferved  by  them ;  bat  this  was  ftarted  only  ta 
incline  the  members  of  the  Colle{;e  of  Jaftice  to  favour  the  re^ 
fpondents.  For  although  the  appelliints  (hould  demand  exorbitaut 
prices,  the  candle-makers  would  be  under  no  necefTity  of  buying 
from  them,  but  could,  and  no  doubt  would,  furnifh  rhcmfelves 
from  other  places,  as  every  perfon  knows  they  might :  And  thus^ 
k  W9vld  be  in  the  p^wer  of  the  caMtle^maters  to  ruin  the  butchers  d 
pleafiire* 

Heads  of  the  Refpondents^  Argument* 

The  ftatute  1540,  c.  123.  whereby  the  appellants  are  cxptdilf 
forbid  to  melt  tallow,  is  not  in  defuetude,  and  there  have  been 
continued  prohibitions  with  regard  to  the  appellants'  felling  tal- 
low till  the  refpondents  and  other  burgeffes  be  firft  ferved,  neither 
arc  thefe  prohibitions  inconfiftent  with  the  privileges  of  the  ftaple, 
becaufe  the  appellants  were  to  furnifh  the  refpondents  with  their 
tallow  for  the  ufe  of  the  inhabitants,  and  the  furplufage  might  be 
exported.  Nor  does  the  treaty  of  Union  unhinge  the  privileges 
of  burghs,  or  make  void  their  regulations  upon  their  leiTer  incor« 
porations,  which  are  for  the  good  and  fervice  of  the  inhabitants 
sod  other  lieges  $  and  the  general  freedom  of  trading  agreed  to 
by  the  Union  was  never  meant  to  lay  open,  deftroy,  or  overturn 
the  laws,  ordinances^  or  conftitutions  of  the  b'urghs» 

AH  burghs  by  their  charters  of  conftitution  have  power  of 
making  by-laws  or  ordinances  amongft  the  lefier  colorations,  as 
snay  be  for  the  benefit  and  advantage  of  the  whole,  by  regulating 
the  fubjedl  of  trade  belonging  to  each  corporation,  viewing  the 
markets  and  ordering  the  prices  of  vivers  :  and  the  obferving  and 
exercifing  that  power  is  recommended  to  the  m»giftrates  of  every 
f540>cioo.  burgh  by  feverai  ftatutes  ordaining  them  to  fet  reafonable  prices 
I^^*'!"  *^'  upon  wine,  fait,  timber,  &c.  In  purfujtnce  of  thefe  laws  the  ma- 
giftrates  of  Edinburgh  have  been  in  the  condant  pra£ltce  of  re- 
gulating the  prices  of  fuch  things  within  the  city  as  they  judged 
xiecefTary  for  the  common  good,  and  particularly  that  of  tallowi 
which  has  been  ratified  and  confirmed  by  King  James  the  Sixth 
tn  1597,  and  by  King  William  in  1695.  Neither  is  the  trading 
in  tallow  properly  the  appellants*  employment ;  the  refpondents, 
the  candle-makers,  being  a  corporation  fpectally  conftituted  for 
that  eiFecl ;  and  as  the  fubjecl  of  their  trade  within  burgh  comes 
from  the  hands  of  the  appellants,  it  is  moft  juft  and  reafonable, 
that  that  fubjed  Qiould  be  regulated  by  the  magiftrates,  left  It 
fhould  be  in  the  power  of  one  incorporation  entirely  to  difappoint 

iiie  trade  of  another ,  to  the  great  prejudice  of  the  lieges ;  and 
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the  roagtftntet  baje  alwvyt  been  fo  careful  of  die  appeOanfg^ 
that  they  annually  rate  the  tallow  higher  or  lower  according  to 
the  prices  of  cattle,  of  which  they  are  fully  apprifed  before  diey 
make  any  ordinance  concerning  the  fame. 

;  That  which  has  been  the  pradice  of  the  appellants  for  near  '5  <^ 
ioo  years,  aa  appears  by  the  ordmaoces  of  the  city  oonncil,  is  ||  q^ 
ftill  pradkablei  and  all  that  is  required  by  thefe  by-laws,  is,  i$$u 
that  the  appellants  be  obliged  to  fell  their  tallow  to  the  refpon* 
dcDta  when  they  demand  the  fame  at  the  rates  fited  by  the  dty 
laws,  by  which  the  price  of  candles  is  alfo  to  be  regulated.    As  to 
the  iahabitanta,  not  free-men  buigefles,  they  were  nerer  reftraine4 
from  buying,  only  that  it  Ihould  not  be  pretended  and  uled  by 
the  appellants  as  a  handle  to  aker  the  prifileges  of  the  refpon* 
deots. 

The  diftin Aion  which  the  appellants  contended  for,  between 
raw  and  nanmfadnred  articles,  is  contrary  to  the  ftatntea  em-  iS4«»c*>a^ 
powering  the  magiftrates  of  every  burgh  to  fet  a  price  upon  tim* 
ber»  which  is  not  fuppofed  to  be  mannfafbured  ;  and  if  the  ma*  'S5S>^S7« 
giftrates  have  a  power  of  rating  candles,  (which  is  not  denied,) 
the  fame  reafon  will  hold  as  to  tallow,  becaufe  the  regidation  upon 
candles  fcrflowa  in  proportion  with  the  regulation  upon  the  tal* 
low  {  and  if  the  price  of  tallow  be  not  regulated,  neither  ought 
the  price  of  candks,  by  which  the  city  will  fuffer  a  conCdera^ 
picjadice. 

After  hearing  counfel,  A  U  titui  and  4iJ§iulged^  AtH  tie  Mk  Jodfmci^  . 
UrkctOory  fentena  or  decree  m  the  affesl  emfiainedrff  nvberebj  th  ?L^*^ 
Lords  of  i^ion  fmnd^  <<  that  the  afpeUantt  etsgkt  te  ie  rejlraimd 
*^fram  ritu&ng  ^  taUau)  for  fale^  and  af/ojitmdt  **  that  the  map* 
^*  Jlraies  and  council  of  Edinburgh  can  eUige  the  appeUante  tofeU  their 
**  tallow  to  the  candU^maierefor  maUag  tfeandUe  to  he  eonfumed  in 
*^  the  town  at  a  price  put  thereupon  iy  the  nutgjftratee  /smd  town 
^  council"  he  reverfed* 

For  Appellants,    Spencer  Confer.    Roh.  RajtaomL 
f orRefpondent,  7»  JehyL    Jr.  Lechmer/. 
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T^Jn^'    William  Collier,  Captain  of  his  Majc(ly*3 

ftXIIJo'ec      Ship  the  Mermaid^         .         -         -         Jfpellani ; 

iHk^        Robert  Stewart,  Provoft  of  Aberdeen,  and 
II f^^  Company,   Owners  and  Freighters,  and 

Alexander   Inglis,   Mader  of   the  Ship 
Joanna  of  Aberdeen,        -        .        •        Refpondentu 

8ih  July  1715. 

Primi.'^A  FreiKli  priviteer  hating  captured  a  Scots  Ibitpf  took  a  guaotity  of 
goodi  out  of  her,  aftd  foroe  money  from  the  (hip-mafter»  and  upon  paj* 
menc  of  a  ranfom  agieed  upon,  allowed  the  (hip  to  depart  with  a  rtnfett 
brief;  the  prit ateer  hating  continued  upon  thecoaft^  and  being  thnre  cp* 
tured  b)r  a  Bricifli  ibip  of  war  the  money  aad  goods  taken  by  torce,  M  «dt 
as  the  laofoflQi  were  to  be  reftored  by  the  captors. 

'T'HE  (hip  Joanna  of  Aberdeen,  was  upon  tKc  17th  of  May 
-*-  lyri,  in  her  voyage  to  Virginia,  captured  oflF  the  Orkney 
Iflands,  by  the  Pontchartrain  a  French  Privateer ;  and  upon  the 
capture,  four  bales  and  two  calks  of  goods,  parcel  of  the  cargo, 
were  taken  out  of  the  prize,  and  alfo  26  guineat  out  of  the 
pocket  of  the  refpondent  Inglis  the  Matter. 

The  Pontchartrain  with  her  prize  brought  up  before  Aberdeen, 
tnd  a  ranfom  of  200  guineas  and  5/.  being  agreed  opoii,  the 
fame  was  paid  by  the  refpondents  to  the  Captors  upon  the  2ld 
of  May.  The  Pontchartrain  thereupon  delivered  to  the  Joanna 
a  ranfom-brief  for  her  protefiion,  and  (he  proceeded  on  her 
voyage. 

Upon  the  28th  of  the  fame  month  of  May,  the  privateer  was 
taken  upon  the  Scotch  coaft  by  the  appellant,  and  in  it  were  found 
the  faid  four  bales,  and  two  caiks  of  goods  taken  out  of  the  Jo^ 
anna,  and  money  to  the  amount  of  the  26  guineas  taken  from 
the  refpondent  Inglis,  with  the  200  guineas  and  5/.  paid  for 
ranfom. 

The  appellant  having  brought  the  privateer  to  IiCith,  it  was,  on 
the  1 2th  day  of  June  thereafter,  adjudged  and  condemned  as 
lawful  prtae  by  the  Court  of  Admiralty  there.  The  prize,  with 
the  goods  on  board,  and  money,  were  delivered  to  an^  agent  for 
prizes,  chofen  as  dire£ied  by  the  aA  6  Ann.  c.  13.  intituled,  *^  an 
«  a£t  for  the  better  fecurity  of  the  trade  of  this  kingdom,  by 
*<  cruizers  and  convoys,'*  and  for  >he  ends  and  purpofes  recited 
in  the  f^id  a£t.  The  bales  and  caflcs  of  goods  being  put  on  board 
the  (hip  Greyhound,  by  the  agent,  in  order  to  a  fale,  the  Grey* 
bound  with  thcfe  goods,  was  cad  away,  and  thefe  goods  were  loft. 

The  Mermaid  being  in  the  Frith  of  Forth,  and  the  appellant 
at  Leith,  the  rcfpondoots  brought  an  a£lion  againft  him  before 
the  Court  of  Admiralty  in  Scotland,  for  recovering  the  faid  26 
guineas  and  parcels  of  goods,  and  the  faid  200  guineas  and  5/. 
ranfom  money,  upon  the  ground,  that  fince  the  privateer  ftiil 

continued 
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tontiaiied  upon  the  co^ft  of  Scotlandi  and  had  not  carried  the 
goods  and  eSefls  of  the  refpondcntt  infra  prafidia  boftium  the 
property  of  the  fame  was  not  veiled  in  the  privateer,  but  conti- 
Doed  with  the  refpondents,  in  the  fame  manner  as  the  (hip  would 
bavc  done  if  not  ranfomed  ;  and  this  the  rather,  as  the  capture 
of  a  privateer  was  by  a  Britifli  (hip  fent  purpofely  to  cruize  upon 
tke  ooaft  for  the  prote£lion  of  trade.  The  appellant  did  not  make 
appearance  to  this  aAioo,  and  decree  in  abfence  pafled  again(t 
Urn  on  the  25  th  day  of  Auguft  thereafter. 

In  January  1712,  the  appellant  brought  a  bill  of  fufpenfion 
before  the  Court  of  Seflion,  of  the  faid  decree  of  the  Court  of 
Admiralty,  in  regard  that  the  fame  was  pronounced  while  he  was 
^ens  rdptAlica  coufa.  The  Court  reponed  the  appellant  againft 
tbe  (aid  decree^  and  turned  the  fame  into  a  libel ;  and  after  va* 
rioos  proceedings,  the  Court,  on  the  13th  of  February  1713, 
^  Found  that  the  property  of  the  money  and  goods  which  were 
^  taken  from  the  refpondents  by  the  faid  privateer,  and  not  con- 
"  tained  in  the  ranfom  bill,  remained  dill  with  the  refpondents, 
"  lod  therefore,  that  the  privateer  having  continued  upon  the 
^  coaft  of  the  kingdom,  and  being  taken  there  by  the  appell^int 
**  as  commander  of  one  of  her  maje(ly*s  (hips  of  war,  within  the 
^  bounds  of  bis  cruize,  he  ought  tb  reftore  fuch  monev  and 
^  goods  to  the  refpondents,  and  declared  they  would  advife  the 
^  debate  as  to  the  contents  of  the  ranfom  bill  on  Wednefday 
"  (diea)  next."  Accordingly,  on  the  16th  of  February  there* 
after,  the  Court  ^'  Found  ihat  the  200  guineas  and  5/,  remained 
**  &iU  to  the  refpondents,  and  repelled  the  allegation  that  the 
"  raofom  was  honafide  received  by  the  agent,  in  refpe£k  of  the 
"  citation  before  the  Admiral  prior  to  the  receipt,  and  remitted 
^  to  the  Lord  Ordinary  to  hear  parties  on  the  import  of  the  other 
**  receipt  granted  to  the  faid  agent  prior  to  the  citation  before  the 
'•  admiral/' 

The  appeal  was  brought  from  **  two  interlocutory  decrees  or  cnccrei 
"  frntences ,  of  the  Lords  of  ScfTion  oi  the  13th  of  February  6  May, 
"  <7?3f  ?n4  16th  of  February  1714  (^r  ''*S- 

fieads  of  the  Argument  of  the  Appellant. 

The  cpQtfaf);  l^etween  the  ranfomers  and  the  French  was  free, 
Tolttotary,  muti^al,  and  abfolute  ;  they  re-delivering  the  fhip,  and 
"Kiaafomer  paying  (he  200  guineas  and  5/.  The  ranfom  was  a 
fiir  tranfaflion  according  to  the  laws  of  war,  whereby  the  (hip 
Joanna  purchafed  hef  freedom,  and  obtained  a  ranfom-brief  for 
protection  from  other  privateers  d tiring  the  voyage  ;  and  the  pri- 
vateer having  got  the  ranfpm  money,  eit  coutraElu^  the  fame  mu(k 
k^confidered  aspurchafc  money^  and  the  property,  belongs  to  the 
privateer,  and  is  tranfmitied  to  the  appellant,  and  returns  not  to 
^cfira  owner. 

%  the  ranfoni-bricf  the  flijp  and  goods  were  protefled  againft 
^  other  Ffcnch  (hips,  duiing  her  intended  voyage,  had  (he  met 

(0)  It  appears  from  the  Cafct  that  this  it  t  mift«!ke  for  17 13, 
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With  ever  fo  many  before  (he  had  fully  completed  the  kmt :  Atid  ft 
is  not  reafonable,  that  the  refpondentSi  whofefliip  hai  finifliedher 
voyage  and  unladed  her  cargo  fafely  in  port,  fliottld  now  reclaim 
the  fanfom-monfy^  on  pretence  that  the  privateer  was  Chafed  anl 
taken  before  (he  could  get  home  to  her  own  port^  with  the  ranfott 
money  given  for  fuch  protection. 

As  to  the  200  guineas  and  5/.  non  eon/lat  whether  it  wai  tbt 
fame  identical  money  fo  paid  bv  the  ranfomers,  for  there  pafled 
(ix  days  from  fuch  payment,  before  the  privateer  wis  taken  by  the 
appellant  \  and  the  privateer  in  that  time  might  have  fent  bone 
the  fpecies  of  money  received  for  ranfom,  or  otherwtfe  alienated 
and  difpofed  of  the  fame,  and  other  like  fpecies  of  fndttey  migb 
have  been  on  board. 

Admitting  that  there  (hould  be  a  diffisrence  between  the  fpecific 
26  guine9S|  and  the  4  bales  and  2  cafks  of  goods»  and  the  raofoili 

!>rice  the  200  guineas  and  5/.1  which  the  appellant  contends  theic 
8  not*!  yet  the  26  guineas  and  goods  were  taken  by  force,  and  there* 
fore,  though  the  refpondeuts (hould  infiftupon  a  re{litutionforthem» 
yet  the  ranfom-money  was  voluntarily  given,  and  the  (hip  f^ 
delivered  for  the  common  benefit  of  both  parties.  Which  gives  i 
full  and  irrevocable  property  as  to  it. 

And  further  the  faid  26  guineas,  and  the  goods  were  takes 
before  the  ranfom  was  agreed  to,  and  mud  be  prefumed  to  hate 
been  thrown  into  the  ranfom,  and  quitted  and  given  up  accord- 
ingly, by  the  mafter's  fubfequent  acceptance  of  the  ranfom*bricf 
for  his  whole  fhip  and  cargo,  and  acquiefcence  therein. 

Heads  rf  the  ^Re^ndenU^  ArguilunL 

By  the  common  and  univerfal  opinion  of  the  beft  lawyen  of 
all  nations,  the  goods  and  efiV£ls  taken  on  board  any  (hip  bj  ta 
enemy,  do  not  become  the  enemy's  property  unlefs  they  be  canied 
infra  prafidia  hoflium,  Grotius's  words  are  very  exprefs,  '*  H« 
**  vero  res,  quse  infra  prxfidia  perdudx  nondum  funt,  quanquao 
*'  ab  hodibus  occupatas,  ideo  podliminii  non  egent,  quia  Domi- 
**  nium  nondum  mutarunt  ex  gentium  jure."  And  fo  are  the 
opinions  of  other  authors  who  write  upon  that  fubje£l.  Till  the 
efieAs  are  brought  infra  prajldia  hojlium^  there  are  hopes  of  r^ 
(overy  of  thefe  goods  from  the  enemy  by  the  fubjt£ls  or  allies  of 
the  ftate  from  ^hich  they  were  taken. 

This  do£trine  applies  alfo  to  the  16  guineas  taken  out  of  the 
rtfpondcnt  Inglis*s  pocket,  and  to  the  four  bales  and  twocafksof 
goods  which  had  been  taken  vi  najore  before  the  ranfom  was 
agreed  upon,  and  which  form  no  part  of  the  ranfom-bill.  Bitt, 
further,  even  the  200  guineas  and  5/.  for  the  ranfom  muft  be  ac- 
counted for  to  the  refpondents,  fince  the  property  was  not  changed; 
for,  fuppofing  no  ranfom  had  been  given,  but  that  the  (hip  u^d 
goods  had  continued  in  the  pofleflion  of  the  privateeri  there  is  00 
qutllion,  but  they  would  have  been  reftored  upon  the  re-capturei 
and  fo  ought  the  ranfom  which  came  in  place  of  thofe.  Or,  fup- 
pofing  that  the  ranfom* money  had  not  been  paid,  but  that  the 

irpafter  of  the  (hip  had  b^ea  detained  as  an  bpftage  liU  the  ranfom 

money 
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money  had  been  paid,  there  is  no  qucftton  but  upon  the  re- 
csptttre  the  hoflage  would  have  been  rtlcafed,  and  the  re»captor 
would  have  had  no  pretence  to  the  ranfom -money  for  which  tbo 
iM^Uge  WM  kept.  Indeed  all  agrecaients  of  this  kind  are  in?o» 
hiptary,  and  are  only  gone  into  to  prevent  a  greater  evil,  and 
therefore  tacitly  include  the  hope  of  a  recovery  by  a  fubfequent 
capture  of  the  enemy. 

With  regard  to  the  identity  of  the  money,  the  (hip  was  taken 
Ac  17th  of  May,  and  brought  up  before  Aberdeen  to  receive  the 
rMfom^money  on  the  aad,  and  upon  the  28th  (he  was  taken  by 
the  appeUanti  a  plain  evidence  that  the  fame  money  was  ftill  there, 
fiace  the  privateer  had  been  all  that  time  upon  the  coaft :  And  as 
it  is  not  preteodedi  but  the  goods  were  on  board  the  privateer  at 
die  re-capturct  fo  the  very  fum  of  2%6  guineas  was  found  on 
^ard  the  faid  privateer,  and  no  more  gold|  as  appeared  by  the 
receipt  of  the  agent,  to  whom  the  appellant  deliverrd  the  fame. 

The  appellant  founded  upon  the  ad  of  parliament  6  Anii.  c.  13,  6  Ado.  1.13; 
by  which  it  is  enabled,  that  if  any  privateer  (ball  be  taken  as  a 
prize  by  any  of  her  majefty*s  (hips  of  war,  and  adjudged  as  prize 
in  any  of  her  majcfty's  Courts  of  Admiralty,  the  commander, . 
officers^  and  feamen  who  (hall  be  on  board  fuch  (hips  of  war^ 
(hall,  after  fuch  condemnation,  have  the  fole  intereft  and  pro* 
perty  in  fuch  prize  fo  taken  and  adjudged  to  their  own  ufe,  with« 
pat  further  account  to  be  given  for  the  fame.  But  this  a6t  only 
tave  the  officers  and  feamen  the  (hares  of  prizes  formerly  belongi» 
ing  to  the  crown  or  admiral ;  but  it  does  not  concern  the  (hips  or 
goods  belonging  to  Bnti(h  fubje£)s  or  their  allies  retaken  from  the 
coemy,  and  therefore  does  not  afi^£l  this  cafe,  the  law  being  left 
as  fonnerlf^  And  if  the  appellant  have  paid  the  money^  and  de« 
Jivcred  the  goods  belonging  to  the  Briti(h  fubjefls  to  the  agent^ 
he  muft  Uame  himfelf,  (ince  the refpondents  commenced  anafiion 
againft  him  for  recovery  of  the  tffcGts  in  queftion,  before  they 
Wtie  delivered  to  the  faid  agent,  as  appeared  by  his  receipt. 

After  hearing  counfel.  It  is  ordered  and  adjudged^  that  the  faid  J«^S««n% 
petition  and  appeal  be  difmijfed^  and  that  the  interlocutory  decrees  or     J"^*''^^ 
Jentences  therein  complained  of  be  affirmed. 
For  Appellant,  Natb,  Llofd. 

For  RcipondcntSi  Edw*  Northey.     Will.  Hamilton. 
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Cafe.33-  James  Watfon  of  Saughton  Elq ;      •        -    Affettani; 
Robert  Watfon  of  Muirhoufc  Efq  i    -        -      ReffonderU* 

13th  July  1715. 

9tfr«r  §ni  Pv^fV.— Acceptance  of  the  office  of  tmtmj  fwni  not  profe4  by  ti« 
toiial  inventories,  which  ifve<e  not  judiciilly  figncdf  and  wanted  writn^ 
came  and  wimeflet,  «Balefs  poftrrior  aAt  of  adminiftracioii  ««fc  ioftniM| 
tior  bv  a  mlflive  letrcr  aoc  kol^apb,  and  witlMHC  folammtiesi  coofeatiiif 
to»lend  the  pupiri  money* 

Certain  adi  of  adminiAtatioa  not  fufficieBt  to  infer  the  acceptaMe  af  dK 
office. 

An  affirmance  with  |o/.  coAt. 

JAMES  Watron  of  Saughton,  the  appcllaot's  father,  bj  hlslal 
will  and  teftamcnt  bearing  date  the  6th  of  March  1703,  ap- 
pointed the  appellant  his  executor^'  and  nominated  Sir  Jamei 
Foulis,  Sir  Alexander  Dalmahoy,  Robert  Watfon  of  Muirhoufe, 
the  rc(pondent*s  father,  John  Watfon,  the  te(lator*8  brother^  and 
William  Watfon,  writer  in  Edinburgh,  his  coufin,  to  be  tutors 
and  curators  to  the  appellant  during  his  nonage,  the  faid  William 
Watfon  being  always^^rr  qu9  non  i  and  he  is  alfo  appointed  by  the 
teftalor  to  be  manager  and  receiver  of  ihe  whole  eftate,  real  aod 
perfonal,  that  (hould  belong  to  the  appellant  as  heir  or  executor 
to  the  teftator,  with  an  allowance  of  50/.  of  yearly  falary,  beGdei 
his  charges ;  and  he  is  ordained  to  make  up  his  accounts  yearlfi 
dk  at  leaft  once  in  two  years,  at  the  fight  of  the  other  tutors,  John 
Watfon,  the  teftator's  brother,  being  always  one  :  The  will  fartbef 
^<  declares,  that  none  of  the  tutors  and  curators  accepting  the 
<^  office,  (hall  be  accountable  or  liable  for  any  omiflton,  but  ohly 
<^  for  their  adual  intromifTions.*'  A  few  days  after  executing  this 
will  the  appellant's  father  died. 

After  his  death,  the  feveral  perfons  appointed  by  him,  caufed 
an  inventory  of  all  his  real  and  perfonal  eftate  to  be  made ;  and 
on  the  27th  of  Augufl  1703,  three  duplicates  of  this  inventory 
were  fubfcribed  by  them,  and  by  three  other  perfons  who  were 
neareft  of  kin  to  the  appellant.  Thefe  duplicates  were  exhibited 
by  a  procurator  before  the  flieriff  of  Edinburgh,  who,  together 
with  bis  clerk,  figned  the  fame.  None  of  thcfe  duplicates  had 
the  writer's  name  inferred  in  them,  nor  were  there  any  fubfcriblng 
witneflcs  to  them.  The  rcfpondent*s  father  died  before  the  ap- 
pellant had  attained  the  ape  of  14  years ;  and  about  a  year  after- 
wards William  Watfon,  the  xmXqx  Jim  quo  mn^  died  alfo. 

After  the  appelUm  arrived  at  21  years  of  age,  he  brought  an 
•Aion  before  the  Court  of  SeiTion  againft  his  furviving  tutors  aod 
curators,  and  againll  the  refprndent  as  heir  to  his  father,  con- 
eluding  that  they  (hould  conjundlly  and  feverally  be  decreed  to  be 
accountable  in  folidum  to  the  appellant  for  the  whole  rents  and 
profits  of  his  land«,  and  all  goods  and  effefls  received  by  ih^nif 

contained  in  the  aforefaid  inventory  j  and  he  alfo  infilled,  that 

though 
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though  the  teftator  by  his  will  had  declared  that  no  tutor  or  curator 
accepting  the  office  (hould  be  accountable  for  omiflions,  but  for 
afioal  iutromiflions  only,  agreeably  to  the  z€t  of  parliament 
1696*  C.  8.  empowering  fathers  to  name  tutors  and  curators  with  169610.1. 
that  quality  ;  yet  that  fuch  power  was  only  given  to  fathers  in 
Leige  PoufiU^whttczs  the  appellant's  father  was  on  his.  death-bed 
when  the  will  was  executed. 

To  prove  the  refpondent's  father's  acceptance  of  the  office,  and 
inlromiffions  with  the  appellant's  eftate,  the  latter  produced  one 
of  the  duplicates  of  the  inventory  before  mentioned ;  and  alfo  t\^o 
miflive  letters  written  upon  one  paper,  directed  to  the  faid  William 
Watibn,  wherein  Sir  J^mes  Foulis,  one  of  the  tutors,  advifes 
him  that  he  was  to  pay  fome  money  he  owed  the  appellant,  and 
gives  it  as  his  opinion  that  the  fame  (hould  be  lent  to  Mr.  Foulis 
gf  Hatho;  the  other  from  Sir  Alexander  Dalmahoy,  giving  alfo 
his  opinion  that  the  pupil's  money  could  not  be  better  fecured,  to 
which  laft  letter  thefc  words,  *<  Robert  Waifon  confents^^  arc  fub- 
jomed. 

The  refpondent  anfwered,  that  though  his  father  had  been  ap» 
pointed  tutor  to  the  appellant,  yet  he  had  never  taken  upon  him- 
fclf  the  office,  by  concurring  with  the  other  tutors  in  any  ads  of 
adminiftration,  nor  intromitted  with  the  appellant's  eftate ;  that 
the  fubfcribing  of  the  inventory  (done  out  of  friend(hip  to  the 
appellant,  that  he  might  know  at  his  full  age  what  eftate  his  father 
had  left)  would  not  fix  him  in  the  acceptance  of  the  office  of 
tutor,  becaufe  it  was  only  a  preparatory  zQ.  required  by  the  ilatute 
before  etitering  upon  the  office,  and  the  rule  by  which  a  tutor 
was  accountable  to  his  pupil  when  he  intromits  with  the  fubje£k 
of  that  inventory.     That  the  a£l  1696.  c.  8.  did  not  provide,  that 
where  a  nomination  of  tutors,  with  fuch  qualities  as  in  the  prefent 
cafe  is  made,  though  on  death-bed,  that  the  nomination  fhould 
fubGfty  and  yet  the  qualities  be  void.     That  the  appellant,  there* 
fore,  could  not  feparate  the  qualities  from  the  .nomination,  but 
ought  either  to  hold  the  nomination  void,  and  infift  againft  the 
tutors  as  intromitters  with  his  eflate,  in  which  cafe  the  refpon- 
dondent's  father  could  not  be  affedled ;  or  if  he  held  the  nomina- 
tion by  the  teftator  to  be  good,  then  the  quality  of  being  account* 
abkonly  for  intrOmiffions  would  be  a  poo<i  defence  for  the  re- 
fpoTOent.     For  fuppofing  the  rcfponcjent's  father  had  accepted  of 
the  office,  (as  he  contended  he  never  did)  his  acceptation  being 
^pon  the  faith  of  the  quality  expreffed  in  the'teflator's  will,  he 
being  at  London  when  the  nomination  was  made,  could  not  know 
h  was  done  on  death-bed  :  Even  fuppofmg  the  nomination  had    ' 
been  without  any  fuch  quality,  yet  by  the  exprefs  direflion^  iiV^ 
the  will,  William  Watfon  was  appointed  fole  faf^or,  and  tutor 
fine  quo  non^  and  the  teftatoi's  brothcr^w  quo  non  to  the  making 
up  of  the  fa£lor's  accounts,  fo  that  the  oiher  tutors  teftamentary 
could  never  be  accountable  for  the  adminiftration  of  William  the 
fa£tor,  fince  he  was  oot  nominated  by  them^  nor  bad  they  power 
to  remove  him. 

K4  The 
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Tbe  af pellant,  in  ttfljf  contended  that  the  tutors  haying  ac- 
cepted their  office)  and  tnade  inventories  of  the  eftatet  diey  were 
certainly  liable  in  folidum  i  for  it  imported  not  that  William  Wat- 
fon  was  tutor ^/i<  quo  non^  and  fa£ior  and  manager  by  the  teftator^ 
nomination,  fince  hie  intromifiions  as  fa£lor,  in  the  conftruQion  of 
law,  were  the  tntromiffiona  of  the  other  tutors  for  whom  he  was 
faflor,  and  fubje^led  them  in  the  fame  way  and  manner  as  if 
they  themfclves  had  intromttted.  Nor  did  it  alter  the  cafe  that 
he  was  named  fa£lor  by. the  teftator,  fince  he  was  ftill  fa6^or  for 
the  other  tutor? ,  and  was  ordained  to  account  with  them  yearlf, 
or  at  leaft  once  in  two  years  |  and  it  was  their  fsult  that  he  did 
not  fo  account  with  them* 

Thefe  matters  in  debate  being  reported  to  and  confidered  by 
the  Court,  their  Lordfliips,  by  three  intrrlocutors  on  the  25th  of 
November  1713,  28th  January  and  8th  December  17149 
^*  Found  that  the  faid  Robert  Watfon,  the  refpondcnt's  fatbci's 
**  figntng  the  inventories,  and  judicially  producing  them  by  s 
^*  procurator,  did  fufficiently  infer  his  acceptance  of  the  tutory, 
<<  and  that  he  could  not  have  the  benefit  of  the  quality  in  the 
^  nomination  from  the  a£t  of  parliament  1696^  unlefs  the  will 
«*  had  been  made  in  Leige  Pou/lU.*' 

So  far  the  interlocutors  of  tbe  Court  were  not  appealed  ffom. 
The  refpondent  afterwards  recurred  to  a  new  defencej  namelyy 
that  his  father's  figning  the  inventories  was  no  proof  of  his  ac- 
ceptance of  the  tutory,  for  the  figning  thereof  was  neither  don^ 
judicially  in  Court,  nor  attefted  by  fubfcribing  witnelTes,  nor  tbe 
name  and  defignation  of  the  writer  of  the  inventory  inferted 
t6S?«c  5.  therein,  and,  therefore,  that  by  the  ad  168 1,  which  require 
thefe  qualities  iu  all  writings,  it  was  abfolutely  null  and  void. 
For  fuftaining  this  allegstion  the  refpondent  gave  in  a  declaration 
or  certificate  of  the  cleiks  to  the  Sheriff  Court,  Commiflary  Coart, 
and  Town  Court  of  Edinburgh,  of  tbe  ufual  form  and  manner 
of  receiving  inventories  from  tutors  and  curators,  wherein  the 
writer  thereof  was  cither  defigncd  with  ^vitnefles  fubfcribing  to 
t!ie  execution  by  the  tutors ;  or  otherwife,  they  had  been  pror 
duced  by  the  tutors  and  curators  themfclves  in  Court,  and  figned 
there  judicially  by  them  and  by  the  judge. 

The  appellaiit  made  anfwcrs,  and  the  Court  on  the  27th  of 
January  17  ij,  **  fuftnned  the  defence,  that  the  inventories  arc 
<<  null  and  void,  not  being  judicially  figned,  and  wanting  writer's 
**  name  and  witncflcs,  and  therefore  found  the  fame  not  fufficicnt 
'<  to  infer  the  tutor's  acceptance,  unlefs  iltcrc  be  pofterior  deeds 
"  of  adminiflration  inftru£lcd/'  The  appellant  reclaimed,  and 
after  anfwers  for  the  refpondent,  the  Court,  on  the  17th  of  Fc» 
bruary  1715,  '*  adhered  to  their  former  in tcrloputor."  The  ap- 
pellant having  infided  that  the  letter  formerly  produced  by  htOi 
in  which  tbe  refpondent's  father  confented  to  the  lending  out  of 
his  money  was  a  fufficiert  pofterior  a£t  of  adminiftratiooi  afict 
a  debate  on  this  point  the  Court  on  the  18th  of  February  iVh 
*'  found  that  the  faid  letter  is  not  probative,  nor  an  aA  of  admi« 

«  niftntio^ 


#AS£S  Oil   AFFtAL  VSOX  SCOTtAMD*  XjJ 

^  niftn&m  fiatde  to  mdce  the  refpondcnt  account  as  if  he  had 
**  bcea  tutor."  And  the  caofe  being  called  before'  the  Lord  Or* 
dbarf  on  the  19th  of  Februafyi  his  Lordfhip  **  afioilzied  the 
^  refpondent  from  the  Cuid  procefs." 

The  appeUant  prevented  a  farther  petition  to  the  court  wheretii 
he  inftanced  fome  other  adls  of  the  refpoodent's  father's  admini* 
firation^  viz.  his  giTing  diredions  abottt  the  appellant's  buiktingSy 
employing  workmen  therein  and  paying  them,  his  putting  die 
appellant  to  fchool,  and  ordering  his  (lay  and  maintenance  therCf 
and  he  prayed  that  he  might  be  allowed  a  commiffion  for  proving 
tbefe  and  other  afls  of  adminiftration.  After  anfwers  for  the  rCv 
fpondent}  the  Court,  on  the  26th  of  February  17 159  **  found  the 
**  prefeot  ads  of  ^miniftration  condefcended  on,  with  the  former^ 
*^  are  neidier  feparatdy  nor  jointly  relevant,  and  therefore  a£E>iU 
*'  zied  the  refpondent.'* 

The  appeal  was  bronght  from  <^  feveral  interlocutory  fentences  EatmU 
<*  or  decrees  of  the  Lords  of  Seffion  of  the  27th  January,  and  '*^^  ^^ 
"  the  17th,  1 8th,  19th,  and  26th  of  February  1715.^  ■^'^* 

Heads  of  the  Appillanfs  Jrgummt. 

The  a£l  of  parliament  16S1.  c.  5.  on  which  the  refpondent's 
objefiion  to  the  inventories  was  founded,  related  only  to  private 
deeds;  but  it  did  not  refpefl  inventories  which  are  of  another  na* 
.  tare,  given  in  judicially  to  the  court  upon  citation  of  the  pupil's 
neaieft  of  kin,  purfuant  to  the  zOt  of  parliament  1672.  c.  2.  iS7S,s.iB 
Among  the  folemnities  prefcribed  by  that  adl,  thefe,  of  fubfcrib- 
ingwitneflesand  defignatiou  of  the  writer  are  not  to  be  found  i 
and  in  the  inventories  in  the  prefent  cafe,  all  that  was  preicribed 
in  that  zEt  was  obferved,  viz.  the  fubfcribing  of  the  appeUant*s 
tutors  and  neareft  of  kin,  and  of  the  judge  and  cTerk  in  court. 

Tbofe  inventories  were  alfo  figned  by  three  of  the  appellant's 
neareft  relations,  who  were  indeed  the  moft  proper  witnefles,  and 
were  called  as  attefters  thereof ;  and  three  copies  made  of  the 
fame. 

If  there  had  been  any  formality  wanting,  yet  no  tutor  ought 
to  take  advantage  againft  his  pupil  of  his  own  informal  deed,  to 
which  he  is  bound  rations  officii:  for,  if  it  (houtd  be  otherwife, 
tutors  may  feem  to  a£k  according  to  law,  and  at  the  fame  time 
may  lay  a  foundation  for  their  own  difcharge  by  their  own  afls, 
made  with  a  defign  that  they  may  not  be  evidence  againft  (hem  \ 
for  the  poor  papils  cannot  be  a  check,  but .  the  law  muft  be  a 
check  upon  them. 

One  of  the  copies  which  had  been  (ign^d  by  the  refpondent's 
father,  and  by  the  faid  other  tutors,  and  by  the  judge  and  clerk, 
as  fforefaid,  was  produced  by  the  refpondent  himfelf ;  and  it  was 
never  in  the  leaft  pretended  by  him,  thathis  father's  name  thereto, 
or  to  either  of  the  other  copies,  was  not  of  his  father's  own  pro- 
per hand-^writing. 

The  declarations  or  certificates  produced  by  the  refpondent 
^cre  not  made  by  the  faid  clerks  upon  any  order  of  reference  to 
them  from  the  Court  of  Seflion,  but  were  voluntarily  made  by 

13  them 
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them  at  the  rerpondent's  inftance.  Nor  do  thef  gi?e  any  aoeoast 
of  the  general  praAice  of  the  nation  in  fuch  cafes,  but  only  of 
thofe  courts  in  Edinburgh,  which  do  not  contain  a  fixth  part  of 
the  inftances  of  the  kingdom  \  md  yet  c? en  tn  thefe  declaratioai 
there  i$  one  inventory  mentioned  to  be  eshibited  as  the  iDfcn- 
tc»ries  in  the  prefent  cafe  were,  without  the  writer's  name  or  de« 
fignation,  or  atttfting  witnefles  $  nor  was  cherer  any  precedent 
either  produced  or  quoted  of  any  inventory  being  rejeAed  or 
annulled  for  want  thereof.  And  if  the  inventories  in  queftion 
were  any  way  defedive,  the  judge  ought  not  to  have  received  them 
or  granted  adminiilration  thereon* 

Though  it  was  contended  thai  tl^  letter  before- mentioned  was 
no  evidence,  as  wanting  writer's  name  and  witnefles  alfi),  yet  it 
was  never  denied  that  the  refpondent's  father's  name,  as  confent* 
ing  to  the  lending  of  the  faid  money,  was  of  his  father's  own  pro* 
per  hand-writing,  and  the  appellant  offered  to  prove  the  fame  by 
witm:fle$. 

Heads  of  the  Refpondents^  Argument, 

Though  the  aA  1672,  c.  2*,  ordaining  tutors  to  make  up  an 
Inventory,  docs  not  ftatute,  that  thefe  inventories  fliould  be  figned 
before  witnefTc^s ;  yet  it  provides  that  thefe  inventories  (houid  be 
judicially  produced  before  the  judge,  and  an  a£^  made  thereon; 
and  nothing  is  faid  to  be  produced  judicially,  but  what  isac*. 
knowledged  and  fubfcribed  before  the  judge,  which  this  was  not; 
and  the  aft  1681,  c.  5.  is  general,  and  provides,  that  all  writingi 
to  be  fubfcribed  by  any  party,  wherein  the  writer  and  witnefles 
are  not  named  and  defigned,  (hall  be  null.  Since  the  date  of 
that  a£t  no  inventory  without  writer's  name  and  witneiTes,  or  not 
fubfcribed  judicially,  was  ever  exhibited  or  pleaded  in  judgmenti 
as  appears  from  the  certificate  of  the  proper  officers  where  ioTeo* 
tories  are  commonly  recorded. 

A  tutor  once  accepting  might  be  bound  to  make  his  own  deeds 
formal,  but  fince  the  refpondent's  father  did  not  accept,  neither 
can  he  be  bound  to  complete  the  Att^,  from  which  his  acceptance 
18  to  be  inferred. 

The  a£ls  condefcended  upon  by  the  appellant  were  no  afls  of 
adminiilration  as  tutor,  but  only  afts  of  hunfanity  and  friendflup* 
They  were,  that  the  refpondent's  father  concurred  with  the  other 
tutors  in  giving  diced  ions  to  rep;iir  a  fence  that  had  been  made 
for  defending  the  appellant's  lands  againlt  the  overflowing  of  the 
water ;  and  that  he  employed  workmen  for  that  end  \  and  that  be 
had  given  his  advice  rclpefiing  the  proper  methods  to  be  followed 
for  the  appellant's  education.  But  it  was  never  by  law  intended, 
that  the  advifing  with  tutors  made  the  advifer  himfclf  accountable 
as  a  tutor.  On  the  contrary,  the  refpondent's  father  having  never 
concurred  witli  the  other  tutors  in  difpofing  of  the  goods  aod 
efltds  of  the  appellant,  nor  in  the  letting,  felling,  or  ordering 
of  his  lands,  nor  fuffered  himfelf  to  be  infcrted  in  any  a£t  as  pre- 
fent at  any  federunt  or  meeting  of  the  other  tutors,  are  plain 

proofs  Uuc  he  never  accepted  of  the  office  of  tutor,  nor  va^ 

looked 
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looked  apon  as  tutor  by  thofe  who  did  accept  and  undertake  the 
management. 

The  letters  or  rorffive,  produced  by  the  appellant^  was  not  pro- 
batire  againft  the  refpondcnt's  father,  being  neither  holograph  nor 
fabfcribed  before  witnefles,  and  fo  was  void  by  the  faid  a£l  i68i» 
c.  5.  It  was  alfo.  plainly  vitiated  in  the  date,  and  fo  by  the  law 
of  Scotland  could  be  no  proof;  neither  did  it  appear  at  what  time 
it  was  fubfcribed  by  the  refpondent's  father. 

After  bearing  counfel.  It  is  ordend  and  adjudged,  that  the  faid  Ja^Sfmcnf^ 
petition  and  appeal  he  di/mijedy  and  that  the  faid  interlocutory  fentences  J|/**^ 
tr  decrees  therein  complained  of  be  affirmed;  and  it  is  farther  ordered^ 
that  the  faid  appellant  do  pay  or  caufe  to  he  paid  to  the  faid  refpondent 
the  fum  of^oLfor  his  eofts  in  this  Houfe. 

For  Appellant,  Spencer  Cowpee.     Roh.  Raymonds 

For  Refpondent,  y.  J^^yfl*     Dawd  Dalrymple. 

The  judgment  of  the  Court  in  that  part  of  the  caufe,  previous 
to  the  uibjsA  of  the  prefent  appeal,  by  which  it  was  found,  that 
a  tutor  was  not  to^  have  the  benefit  of  a  claufe,  that  he  (hou)d 
not  be  accountable  for  omi (lions,  but  only  for  aAual  intromifliotis, 
where  the  will  was  not  made  in  Leige  PouJUe,  is  worthy  of  notice, 
though  by  the  fubfequent  judgment  of  the  Court,  the  tStSt  of 
this  was  fet  aGde. 


Charles  Menzies  Efq;  of  Kinmundie,  Writer  Gafe  34. 

to  his    Majefty's  Signet,  Uncle  of,  the  F<mntiin. 

Refpondems,  ....        Appellanl ;      Jr|;yJ""* 

Helen,  Barbara,  and  Jean  Menzies,  Sifters 
to  the  deceafed  Thomas  Menzies  of 
Kinmundie,  and  Robert  Muir  Merchant 
iu  Aberdeen,  Hulband  to  the  faid  Barbara, 
and  as  iheir  Affignee  for  his  Intereft,     -    Re/pondents^ 

Sali  -^A  perfon  who  h»d  pnrchafed  lands  at  ■  public  fale,  at  so  yent  parchafii 
oi  1  pruved  ventalt  afterwards  claims  d«du^iona:  ift»  fiecaafe  the  tetndi 
weie  held  by  a  tack  from  the  College  of  Aberdeen  then  near  expired  ^  id,  Be« 
cAufe,  as  he  alleged,  the  rtnral  was  roo  highly  Oa'ed  by  one  Chaldrr }  }df 
Becattfe  he  tf»t  kept  out  of  his  purchafe  for  fix  years,  during  which  time  the 
pet  (on  in  polTelTMtn  oaly  accounted  for  the  rents,  which  were  lefs  than  the 
laertll  of  the  price}  4th,  A  dedu£t<«n  of  certain  expences  he  had  been  put 
to,  in  adjuf^ing  the  debts  due  by  the  eflate  and  in  t  e  perfon  of  the  lail  poU 
fe^or  thereof.  The  Court  having  refufed  thefe  dedudions,  and  allowed  iht 
fellera  30/.  of  expences,  the  judgment  is  affirmed. 

In  this  cafe  the  purchafer  bad  been  employed  as  agent  to  conduct  the  fale^ 
proof  of  rental,  &c. 

T^HOMAS  Menzies,  late  of  Kinreundie,  left  one  fon,  anfl  tl»e 
'*^  V  fpondems  Ws  daughters,  all  under  age,  to  whom  he  had 
'ppoimtd  John  liamtlcon,  his  brothci'-iii  law,  tutor  and  cur^^^r. 

The 
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The  tutor,  finding  there  were  feveral  confiden^blc  dehta  doe  bf 
the  faid  Thomas  Menzics,  which  would  exhauft  the  eflate  if  noc 
fold,  applied  to  the  Court  of  Seflton,  fetting  forth  the  fevcial 
debt9  due  by  the  deceafed,  with  a  rental  of  the  eftate  of  Kia« 
muodtey  and  praying  leave,  notwithftanding  t)ie  heir'#  miiumtjfi 
to  fell  tiie  ]and$  to  the  hi^heft  offerer. 

The  appellant,  the  brother  of  the  deceafed  and  uncle  of  tl^e 
refpondents,  was  employed  by  the  tutor  in  his  profeflion  tot«ke 
the  proper  methods  for  proving  the  faid  debt^  and  rental.  A 
commiflion  was  taken  out  accordingly,  and  the  tenants  and  feve* 
ral  other  perfons  were  examined  upon  oath  as  to  the  rental  of  the 
lands ;  upon  report  of  which,  and  upon  comparing  (i  lift  of  the 
debts  with  the  then  con Aituted  rentalj  amounting  to  1124/.  7/« 
6d.  Scots,  after  all  deduflions,  the  Court,  in  July  1701,  granted 
liberty  to  the  tutor  to  bring  the  faid  eftate  to  a  fale,  either  m 
whole  or  in  part,  for  the  bed  price  that  could  be  got* 

The  lands  were  accordingly  advertifed  for  public  fale,  and  at 
the  day  appointed,  the  appellant  offered  20  years  purchafe  of  tbe 
free  rental,  or  20CO  merks  for  each  chalder,  or  100  merks  of 

J  early  rent.  Alex.  Gordon  of  Pitlurg,  however,  who  was  outbid 
y  him  at  the  fale,  entered  into  a  pofterior  agreement  to  gire 
more  than  the  price  olFered  by  the  appellant :  and,  accordinglji 
on  the  ipih  of  January  1702,  the  tutor  executed  a  difpofitionof 
the  eftate  in  favour  of  iMr.  Gordon  as  the  higheft  offerer  Soon 
after  the  brother  of  the  refpondents  died. 

The  appellant  brought  an  afiion  before  the  Court  of  Sedioa 
againft  the  faid  John  Hamilton  the  tutor^  Mr.  Gordon  Qf  Pit- 
lurg, and  alfo  againft  the  refpondents  the  daughters,  as  repre* 
fenting  thdr  brother,  tp  have  it  found  that  he  was  the  true  pur- 
chafer  of  the  faid  lands  of  Kinmundie.  After  various  proceed- 
ings in  this  a£lton,  the  Court  in  1703  found  '<  that  thepradi^l 
*^  and  contrivances  of  the  tutor  and  Alexander  Gordon  were  illo 
^  gal,  and  that  the  Hiid  Alexander  Gordon  having  offered  attbe 
'*  fale,  and  being  then  overbid  was  in  ma/a  file  to  enter  into  any 
^  after-articles  with  the  faid  tutor,  in  avoidance  of  the  aforefaid 
^*  fale  ;  and  found  that  the  appellant  had  the  fole  right  and  Utie 
**  to  the  faid  lands  of  Kinmundie,  by  virtue  of  the  articles  of 
^  fale  I  and  ordained  the  defenders  to  diveft  themfeives  of  wj 
f^  right,  title,  or  intercft,  they  had  to  the  faid  lands,  in  favour  <» 
**  the  appellant,  and  ordained  him  to  enter  i^nto  a  bond  with  fe» 
**  curity  for  the  purchafe -money  of  the  faid  lands,  according  t0 
^  the  terms  of  tne  articles  of  fale,  and  that  within  40  days  after 
•*  date  of  the  decree  of  preference.** 

According  to  this  decree,  the  bond  was  drawn  and  fettled  at 
fight,  and  by  the  dire£iion  of  the  court  \  and  thereby  the  purchafe 
money,  rated  according  to  the  then  conftituted  rental,  was  f^J" 
able  by  the  appellant  to  the  creditors  upon  the  eftate,  in  particular 
to  the  faid  Alexander  Gordon,  who  had  paid  part  of  the  pric^ 
and  had  purchafed  in  the  rights  of  feveral  creditors,  and  alter* 
wards  the  overplus,  if  any  (hould  be,  was  to  be  paid  to  the  r»* 

fpoadents.    Tl^c  appellantj  after  Uui^  had  an  a^ion  with  Mr* 

Gordon, 


OonUn,  to  fettle  the  aitiomtft  of  die  claims  of  the  htteri  which 
depended  for  ftvetal  yeats ;  but  afterwards  in  iTo;^  the  appellant 
hifinf;  cleared  with  Mr.  Gordon,  entered  into  the  poiTe ffion  of 
tte  faid  laAdfi. 

The  price  at  which  the  appellant  purchafed  V^aa  22»486/.  i  ^s.  4iL 
Scott;  the  mother  of  the  refpondents  had  an  annuity  paid  to  her 
yearly  of  the  fum  of  333/.  6s.  %J.  being  the  intereft  of  6,700^ 
Scots ;  and  the  debts  amounted  tt  the  time  of  the  fale  to  1 39023/. 
19/.  U*  fo  that  the  balance  immediately  to  be  paid  to  the  refpon^ 
dents  was  only  2762/.  13/.  %d*  Scots.  Differences  arifing  between 
the  appellants  and  the  refpondents,  after  the  marriage  of  Barbara^ 
the  refpondents  commenced  an  aAion  of  count  and  reckoning 
againft  the  appellant  before  the  Court  of  SeflionA  to  compel  pay- 
ment to  them  of  the  balance  of  the  faid  price.  In  this  a£lion  the 
appellant  gave  in  a  ftated  account  of  charge  and  difcharge^ 
wherein  he  charged  himfelf  with  the  full  price  of  the  faid  landS| 
according  to  the  bond  entered  into  by  him,  and  difcharged  htm- 
lelf  by  nine  articlesi  five  of  which  being  for  debts  paid  by  hint 
according  to  the  tenor  of  the  bond,  were  not  controverted :  the 
ether  four  form  the  fubje£l  of  the  prefent  appeal. 

The  I  ft  of  thefe  was  a  dedudion  from  the  price  upon  actount 
of  the  tdnds  of  the  lands  being  made  part  of  the  rental,  with 
the  dedudion  of  a  yearly  tack  doty  payable  to  the  College  of 
Aberdeen,  from  which  they  were  held  by  two  tacks  nearly  ex- 
pired. After  anfwers  for  the  refpondents,  the  Court  at  firft  de* 
cided  in  favour  of  the  appellants'  claim,  but  on  the  22d  of  Jul^ 
1712,  <*  found  that  the  appellant  (hould  have  no  dedufiion  of 
**  the  price,  on  account  of  any  defed  in  the  rights  to  tht 
«  teinds.'* 

The  appellant,  2dlyy  claimed  a  deduflion  from  the  purchafe 
^  money,  to  compenfale  an  alleged  deficiency  in  the  rental,  as  being 
too  highly  ftated  by  one  Chalder.  Upon  this  point  a  proof  was 
taken  for  both  parties,  and  the  court,  upon  the  27th  day  of  June 
^7'3i  *'  found  that  the  appellant  could  have  no  dedu£lion  upoa 
'*  the  account  of  any  ihortcoming  in  the  rental/* 

The  third  dedudion  claimed  by  the  appellant  was,  that  Mr. 
Gordon  being  poflcflcd  of  thefe  lands  for  &t  years,  when  the  ap« 
ptUant  entered  to  poficflion,  Mr*  Gordon  accounted  to  the  appeU 
lant  only  for  the  rents  of  the  lands  \  but  that  being  lefs  than  the 
intercft  of  the  price  paid  by  the  appellant,  and  for  which  he  Uras 
accountable,  and  the  diffeitnce  being  about  840/.  he  claimed  de* 
dB£lion  thereof  accordingly*  Upon  this  point  the  Conrt,  on  the 
19th  of  December  17 12,  "  found  that  the  appellant  could  have 
^'  no  deduAion  upon  account  of  the  difference,  between  the  rents 
^  of  the  lands  and  the  intereft  of  the  price.'' 

The  fourth  dedu£tion  claimed  by  the  appellant  was  the  fum  of 
\OQol.  Scots»  as  the  cofts  he  had  been  at  in  adjufting  the  debts 
chimed  by  Mr.  Gordon,  the  benefit  of  which  accrued  to  the  re- 
fpondents. '  The  Court,  on  the  i<Sth  of  December  1712,  ^*  foudd 
^  that  the  appellaat  could  have  no  dedu£lion  upon  account  of 

•*  his 
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**  hU  erpences  in  his  adion  agaiiift  Mr.  Gordon.^  And  to  dm 
interlocutor  the  court  adhered  upon  the  1 7th  of  January  and  5th 
of  February  thereafter. 

The  refpondents  afterwards  petitioned  the  court  to  allow  theaa 
their  expences^  and  an  account  thereof  was  given  in.  On  the 
29th  of  July  17111  the  Court  found  <*  that  the  appellant  was 
<^  liable  to  the  expences,  and  modified  the  fame  to  30/.  fterliog.'* 
•    The  appeal  was  brought  from  «<  feveral  interlocutors  of  the 

S9  April      **  Lords  of  Council  and  Sef&oni,  made  on  the  behalf  of  the  re«^ 

1715,         •*  fpondcnts.** 

Heads  of  the  Argument 

.  The  appellant  again  fet  out  his  claims  on  the  four  points  before 
ftated. 

The  reijpondents  anfwered  on  the  id.  Point.  That  the  appel- 
lant was  the  only  perfon  employed  in  the  buGnefs  of  proving  the 
yental  and  value  of  the  eilate ;  and  when  it  was  fold,  he  knew  all 
its  circumnancesi  the  real  value  of  the  lands  and  what  title  there 
was  to  the  teinds.  When  the  eilate  was  fold,  all  that  was  agreed 
upon  wasy  that  the  rental  then  was  fo  much  free  rent  after  it* 
4uSH$n  of  feuduties,  minifter's  ftipendsi  and  teind  tack  dutiest 
Add  at  that  price  it  was  bought^  averfionem^  without  any  d>ftinc- 
don  between  teinds  or  any  other  part  of  the  eilate.  Since  the 
appellant  knew  what  the  refpondents  had,  the  obligation  on  their 
part  muft  only  be  underftood  to  extend  to  make  what  they  had 
good  *,  and  nothing  is  conveyed  to  the  appellant  but  the  lands  and 
thefe  tacks  of  the  teinds ;  and  therefore  the  appellant  can  claim 
no  niore  than  what  wais  conveyed  to  him. 

On  the  zd  Point.  Tl^e  rental  had  been  proved  by  the  dcpoC* 
tious  of  the  tenants  and  others  before  the  fale,and  the  Court,  upon 
adyiGng  thefe  depoCtions^  and  the  account  of  the  true  rental  given  in 
by  the  appellant  himfelf,  ns  agent  for  condufling  the  proof  there- 
pf,  found  the  rental  proved  to  be  1 1 24/.  7/.  6d.  Scots.  At  the  ren- 
tal fo  proved  was  the  eftate  fold  to  Mr.  Gordon ;  at  that  rental 
Mr.  Gordon  accounted  to  the  appellant  for  the  Ox  years  he  was  in 
poiTeQion,  and  the  appellant  had  a  conveyance  from  Mr.  Gordon 
as  he  poflefTed  it.  The  appellant,  in  his  account  againft  the  re« 
fpondcQt$  for  this  bufinefs,  not  only  charges  all  his  particular  ex- 
pencesi  bu^  add^  this  article,  <*  For  the  appellant's  own  pains  in 
<<  ordering  thi^  prpcefs  of  fale,  making  up  inventories  of  debts, 
f^  rentals,  &c.  an^l  carrying  on  the  whole  bufinefs  thereof  from 
f<  bcginniDg  to  end,  ;oo/.  Scots.**  So  that  undoubtedly  he  Hnew 
what  was  the  real  value  qf  thefe  lands,  and  having  bought  the 
lands  at  that  value,  he  ought  tp  bp  concluded. 

YThcn  a  new  probation  was  afterwards  granted  it  was  limited  to 
fhe  value  of  pne  or  two  parUcular  farms.  The  appellant  accord- 
Uigly  examined  feveral  witnefles;  but  wheif  the  proof  came  to  be 
advifed,  there  did  not  appear  the  lead  foundation  for  the  dedu£lions 
claimed*     What  was  proved  by  him  was  only  a  fmaU  euccurage- 

..  ^  meat 
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mcnt  given  for  two  years  to  a  tenant  after  a  great  fcarcitj ;  and 
tbat  the  rent^  proved  at  the  fale  was  the  conftant  rental  ever  befors 
the  fau)  fale. 

On  the  3  J  PoinU  The  appellant  fuffcred  no  lofs  by  Mr.  Gor- 
don's poflef&on  ;  for  had  the  appellant  been  in  pofieflion  himfelf^ 
be  could  only  have  had  the  whole  rent,  and  would  have  been  ac- 
countable for  intereft.  Befides,  it  was  the  appellant's  own  faulty 
that  Mr.  Gordon  continued  fo  long  in  poflcflionf  iince  he  had 
judgment  againft  Gordon  tq  convey  to  him  in  1 703^  which  waa 
two  years  after  the  fale,  Mr.  Gordon  required  the  appellant  fooa 
afttfi  by  way  of  inftrument,  to  take  poffeQion  of  the  eftatCi  but 
this  the  appellant  declined ;  and  at  laft  Mr.  Gordon  was  obliged 
to  bring  an  a£lion  agaiuft  the  appellant  to  compel  him  to  take  the 
eftate. 

On  the  4tA  Point.  What  the  appellant  did  in  the  adlion  wi& 
Mr.  Gordon  was  for  his  own  fafety,  becaufe  he  could  only  pay 
fucb  debts  as  were  mentioned  in  the  decree  of  fale !  and  whatever 
expence  waa  incurred  in  this  matter  was  not  occafioned  by  tha 
refpondents,  who  were  no  parties  to  the  a£tion.  And  after  all 
what  the  appellant  pretends  to  have  profited  the  refpondenta  ia^ 
is  net  near  half  of  what  he  claims  as  expences. 

The  refpondents  having  been  thus  put  to  very  great  ezpencep 
they  petitioned  the  court  to  have  their  expences  allowed  thera^ 
and  gave  in  a  bill,  amounting  to  about  300/.  fterling,  which  they 
were  ready  to  make  oath  they  had  really  expended.  The  appellant 
made  great  oppofition  to  this,  and  the  Court  allowed  the  refpon* 
dents  30/.  of  expences,  which  fum  was  all  they  got  for  the  exp 
pences  of  the  whole  a£iion. 

After  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  pt^  Ju^saca^ 
^/9  and  appeal  he  difmijted^  and  that  the  fever al  interlocutors  therein  \iLj^ 
(mpUuned  of  be  affirmed* 

For  Appellant,         N.  Leehmere.        John  Cumyn. 
Vor  Refpondents,    Rohi  Raymond*      rTiU.  Hamilton. 
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Cafe  35.  John  Morrty  of  Canhntb^         -  -        Appellarai 

\t^      Jamed  Murray  his  younger  Brother^  Truftee 

>7io-  for  Elizabeth  Maxwell  their  Mother^     *      ReJ^ondent. 

2%\h  July  ^^x$. 

/Zbt.— The  prcprictior  of  to  eftaee,  bordeaed  with  apfrifiDfi*  dyiag^  leavet  t«* 
fiftert,  whofe  boftands  enter  ioto  a  fobmiffioo  for  themfelTety  and  as  takifif 
fcnirden  upon  then  for  their  wivesy  with  a  perfoo  wfa^  bad  cr  appeared  t» 
have  right  to  fome  of  theft  apprffinis «  by  the  decreet  arfaStrtlt  tbejr  are  de« 
creed  to  be  conveyed  to  the  huibaodt  aad  their  wires,  the  huihandf  paytof 
the  price  s  the  wi vet  were  fiart  of  thele  apprifingty  aad  aot  the  buftvida. 

Silt  }ohn  Maxwell  of  Conheath,  in  1636^  made  a  fetde* 
nient  of  his  eftate  to  Alexander  Maxwell  hit  fon^  and  the  heirs 
male  of  his  body,  quibus  d^ientihu  htrtdibw  fitis  mefadis^  fuc^ 
iej/ir^us  ef  iBJ^gnatis  quibufcunqui.  In  terms  of  this  fettlement,  a 
eharter  was  taken  from  the  fuperiory  upon  whidi  infeftment  fol« 
lowed. 

This  Alexander  Maxwell  left  iflbe  a  fon  John,  (who  £ed  with* 
oxit  iflue),  and  two  daughters,  Elizabeth  Maxwell,  mt»dier  of  the 
Appellant  and  refpondent,  who  married  Gilbert  Morray  dietr 
lather,  and  Matgaret  Maxwell,  who  married  Alexander  MazweH 
of  Park.  Various  apprifings  had  been  obtained  oTcr  the  lands  of 
Conheath ;  the  rights  to  fome  of  which  were  acquired  by  George 
Maxwell  of  Carnfalloch.  This  George  Maxwell  having  entered 
to  pofleffion,  and  taken  away  the  charter  cheft  and  writings  beloti^ 
ing  to  the  eftate,  the  faid  Gilbert  Murray  of  Urr,  and  Alexander 
Maxwell  of  Park,  the  hufbands  of  the  faid  Elizabeth  and  Marga* 
ret,  whofe  brother  was  now  dead,  for  themfelves  and  in  name  of 
their  wives,  commenced  an  a£);ion  againft  Greoigc  Mncwcll  of 
Carnfalloch,  before  the  privy  council,  complaining  of  his  forcible 
entry  into  and  pofleflion  of  the  eftate,  and  carrying  away  the  charter 
cheft  and  writings.  Mr.  Maxwell  was  ordered  to  pat  the  faid 
charter  cheft  and  writings  into  the  clerk's  hands,  but  a  tranfadioa 
took  place  between  the  parties  which  put  an  end  to  this  adion. 

On  the  25th  of  January  1677,  a  fubmiflton  was  entered  into, 
which  fet  fortii,  that  the  faid  Gilbert  Murray  and  Maxwell  of 
Park,  for  themfclves,  and  as  taking  burden  upon  them  for  the  faid 
Elizabeth  and  Margaret,  their  wives,  ekAed  one  of  the  artHters, 
and  the  faid  George  Maxwell  elected  the  other,  to  whom  they  re- 
ferred all  adiions  then  depending,  or  that  fliould  artfe  between  the 
parties  concerning  the  lands  of  Conheath  and  the  incumbrances 
thereon.  This  fubmitfion  was  fobfcribed  by  the  faid  Gilbert 
Murray  and  Maxwell  of  Park,  the  huft)ands,  but  not  by  the 
wives.  On  the  (irft  of  February  thereafter  the  arbiters  pronoonccd 
their  decree,  whereby  they  ordained  the  faid  George  Maxwell  to 
make  over  and  furrender  all  the  decreets  of  apprifing  upon  the 
lands  of  Conheath,  to  which  he  had  any  right  or  title  in  favoor  of 
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die  faid  Oiibert  Murray  and  Alexander  Maxwell,  and  their  wives, 
equally  between  them ;  the  faid  Gilbert  Murray  and  Alexander 
Maxwell  paying  6100  merles  Scotb  to  the  faid  George  Maxwell, 
and  performing  fome  other  conditions  contained  in  the  faid  decree. 
In  obedience  thereto  the  faid  Elizabeth  and  Margaret,  with  con* 
fent  of  their  faid  huCbands,  by  a  writing  fabfcribed  by  them, 
granted  a  real  fecurity  over  the  faid  lands  for  the  fum  mentioned 
in  the  decree  arbitral,  to  the  faid  Geor^^e  Maxwell ;  but  before  the 
tranfaAion  was  completed  in  this  (hape,  and  before  George  Max- 
well had  divefted  himfelf  of  any  right  in  his  perfon  to  the  faid 
lands,  Gilbert  Murray  died.  After  his  death,  George  Maxwell 
made  over  and  conveyed  the  titles  in  his  perfon  to  the  (aid  Alexan* 
der  Maxwell,  hufb^nd  to  the  faid  Margaret,  purfuant  to  the  faid 
decree  arbitral,  (Margaret  having  previoufly,  a^  the  rcfpondent 
Hates,  conveyed  her  motcrty  to  her  hufband).  The  difpoGtioa 
mcncion?,  that  the  faid  Alexander  had  p'lid  the  full  fum  awarded ; 
and  refcrves  one  half  of  the  incumbrances  to  bs  redeemable  by 
the  heirs  of  the  faid  Gilbert  Murray,  or  by  the  faid  Elizabeth  his 
widow,  or  either  of  them,  who  had  bed  right  thereto. 

In  1695  Elizabeth,  the  mother,  conveyed  all  her  right  to 
the  faid  lands  and  to  the  faid  decree  arbitral,  to  her  fon, 
the  refpondent  James,  in  truft  for  her  own  ufc.  In  May  1696, 
the  appellant,  who  was  a  travelling  chapman  in  England,  executed 
in  favour  of  the  refpondent  James,  who  was  bred  to  the  law,  a 
faftory  or  power  of  attorney,  giving  full  power  to  the  refpondent 
James  to  recover,  receive,  and  obtain  all  Imds,  tenemepts,  or 
rents,  or  any  other  thing  whatfpever  pertaining  and  belonging  to 
the  appellant  as  heir  to  his  father,  and  to  tranfad  and  compound 
all  matters  relating  thereto,  with  a  provifo  of  being  accountable 
to  the  appellant ;  and  this  hGtorj  alfo  mentioned,  that  it  (hould 
be  without  prejudice  to  the  refpondent  of  any  acquifitions  made 
or  to  be  made  by  his  own  induftry. 

Soon  after  the  refpondent  James  redeemed  an  apprifing  on  the 
faid  lands  in  the  perfon  of  one  Maxwell  of  Miltoun.  And  he 
entered  into  a  cdntra£k  of  diviGon  with  the  faid  Alexander  Max- 
well of  Park,  by  which  the  lands  of  Conheath  were  divided  be- 
tween them,  and  the  half  of  the  money  which  had  been  paid  and 
expended  by  the  faid  Alexander  Maxwell,  was  repaid  to  him  by 
the  refpondent.  In  this  contraA  the  refpondent  took  burden  upon 
himfelf  both  for  his  mother  and  for  the  appellant  his  brother,  far 
any  right  competent  to  him. 

The  appellant  afterwards  bronght  an  a£lion  againll  the  re- 
fpondent before  the  Court  of  S.ffion,  to  compel  him  to  account 
for  the  rents  and  profits  of  the  faid  lands  from  the  year  1696,  and 
alfo  to  make  over  to  the  appellant  the  decrees  of  appriflng,  which 
the  refpondent  had  acquired,  and  which  the  appellant  contended 
did  defcend  to  himfelf  as  heir.  After  fundry  proceedings,  rela- 
tive to  the  import  of  the  letter  of  attorney  or  faftory  and  the  de- 
cree arbitral,  the  court,  by  fcveral  fubfequent  Interlocutors,  de- 
creed is  favour  of  the  appellant. 
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A  i^etition  was  afterwards  prefented  in  the  name  of  Elizabet' 
Maxwell,  the  mother,  fctting  forth  that  the  tight  (he  had  graotet 
to  the  refpondent  was  only  in  truft  for  her  ufe,  and  praying  tha 
the  interlocutors  might  be  reverfed  at  her  inftance :  And  at  the 
fame  time  the  refpondent  put  in  a  petition  acknowledging  his  own 
right  to  be  in  truft  only ;  and  he  infifted  upon  fundry  afig  done 
by  his  mother,  both  prior  and  fubfequent  to  the  decree  arbitnli 
inferring  her  right  of  fee.  The  court,  on  the  loth  of  July  1713, 
<*  found,  that  the  wives  of  Gilbert  Murray  and  Alesander 
*^  Maxwell,  and  not  their  hufbands,  were  fiars  of  the  appriGngs 
"  and  other  .rights  decreed  by  the  decree  arbitral  to  be  conrejcd 
**  to  the  hufbands  and  their  wives/*  Sundry  petitions  were 
given  in  for  the  appellant,  but  the  court,  on  the  28th  of  July 
and  nth  of  December  17 131  and  23d  of  July  1714}  adhered  to 
their  former  interlocutor. 
lofeM^t  The  appeal  was  brought  from  **  feveral  interlocutory  fentenoes 

*3  May,       cc  a^^^  affirmances  thereof  by  the  Lords  of  Council  and  Scffion, 
*'  «*  bearing  date  the  loth  and  28th  days  of  July  and  lath  of  De- 

"  cember  1713,  and  23d  of  July  17 14." 

Heads  of  the  Appellants  Argument, 

Though  the  hufbands  had  no  antecedent  right  before  theawardi 
yet  they  might  have  purch^fed  the  lands  or  the  apprifings  that 
afFc<3ed  the  f^imc  Tanquam  quilibet^  having  on  their  own  pcrfonil 
credit  undertaken  the  price ;  and  the  appellant's  father  ha?tog 
died  before  the  price  was  paid  does  not  alter  the  matter,  finceit 
was  paid  thereafter  by  the  appellant,  his  heir,  or  by  the  appel- 
lant's truflee,  out  of  the  profits  of  his  eftate.  The  hufbands 
entered  into  the  fubmifTion  for  themfelves,  and  as  taking  burden 
upon  them  for  their  wives,  but  the  wives  do  not  fubfcribe  the  famcor 
confent  to  that  agreement ;  and  though  the  decree  arbitral  ordains 
the  apprifmgs  to  be  conveyed  to  the  hufbands  and  their  wives*) 
yet  it  alfo  ordains  the  hufbands  to  pay  the  price.  By  the  law  of 
Scotland  this  will  admit  of  no  other  interpretation,  but  that  the 
hufbands  and  their  heirs  fhould  have  the  fee,  and  the  wives  the 
life-rent,  as  in  the  cafe  of  a  bond  made  payable,  or  deed  granted 
to  a  hufband  and  wife. 

(On  the  part  of  the  appellant,  various  other  fa£ls  are  (latedas 
tending  to  (hew  that  the  fee  of  the  eflate  was  not  in  the  wires; 
but  thcfe  fa£ls  bcinjj  travcrrfcd  or  denied  by  the  refpondent  arc 
not  here  ftated  on  either  fide). 

Heads  of  the  Refpondents*  Argument. 
The  hufbands  figncd  the  fubmifTion  in  name  of  their  wiveSf 
and  as  taking  burden  for  them,  and  eleSed  the  arbiters  expreftly 
for  fheir  wives ;  and  the  fum  to  be  paid  is  awarded  againft  the 
hufbands  and  in  name  of  their  wives-  George  M-ixwcfll,  too, 
the  party  on  the  other  fide  \s  ordered  to  fiivefl  himfclf  of  allh'* 
pretended  right,  &c.  to  the  hufbands  and  the  wivts  as  parties 
fubmitters.  Though  the  vvives  had  not  hitherto  fubfcribcd,  yetin 
purfuanceof  the  decree  arbitral,  they  with  confent  of  their  huf- 
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baads  granted  a  real  fecurity  for  the  fum  awarded  upon  the  faid 
Jaods  belonging  to  the  wives,  and  of  which  thejr  were  then  in 
poffeflioQ.  And  the  hufbands,  fubfequent  to  the  decree  arbitral, 
did  acknowledge,  in  feverai  writings  under  their  hands  exhibited 
to  the  Lords  of  Seffion,  and  mentioned  in  the  decree,  that  the 
property  was  in  the  ptrfons  of  their  wives }  and  in  particular  the 
iaid  Alexander  Maxwell  took  a  conveyance  for  his  wife  before 
George  Maxwell  would  convey  to  him,  which,  if  there  were  any 
room  for  doubt,  is  fufficient  to  explain  and  prevent  any  queftion 
at  to  the  property  of  the  faid  lands.  Though  the  faid  real  fecurity, 
granted  by  the  wives  with  their  hufbands  confent,  was  not  ac« 
oepted  of  by  the  creditor,  yet  it  was  undeniable  evidence  of  the 
feofe  and  meaning  of  the  parties.  And  no  part  of  the  money 
was  ever  paid  by  the  appellant's  father,  but  on  the  contrary  by 
the  refpondent,  in  name  of  his  mother,  as  her  truftee,  and  it 
cannot  be  pretended  that  ever  the  refpondent  had  any  of  the  ap- 
pellant's money. 

After   hearing   counfel,    //   is  ordered  and  adjudged^  that  the  JodgneBt, 
fedtim   and  appeal  be  difmijfed^  and  that  the  feverai  interlocutory  ^•J"*y> 
fintences  and  affirmances  thereof  in  the  faid  appeal  complained  of  be       ** 
ejffirmed. 

For  Appellants,       J.  JehylL  Wn  Lechmtre. 

For  RefpondtntSj     Tho*  Lutivyche.   David  Dalrympfe. 


Wlliam  Habkin,  Belt-maker  in  Edinburgh,     Appellant ;    Cafe  36, 
Roger  Hog,  Merchant  in  Edinburgh,      -       Refpondent. 

xcfi^AuguJl  1715. 

d»amsl  Ruttf  Co/fs^  snJ  B*p€uces,'^Two  tradefmen  having  contra^ed  to  clothe 
a  regiment,  «nd  to  divide  equally  under  a  penalty  the  fams  to  be  received  by 
virtue  of  an  aflignment  of  off- reckonings  delivered  to  each  of  them  :  one  of 
them  aiccrwarda  receives  a  new  aflignment  of  off- reckoningt,  and  a  fam  of 
money  from  the  Trealury,  and  refufing  to  pay  a  balance  due  to  the  ocher^ 
the  Court  ordained  the  perfoo  recriviog  ibc  money,  which,  they  found,  feJl 
under  the  firft  aflignment,  and  their  mutual  contr^^,  Co  pay  the  balance  due 
to  the  other,  which  however  was  reft  rifled  to  a  fmaller  fum  than  was 
claimed  :  bat  the  Court  having/efufed  him  damage  and  intereft ;  upon  appeal 
the  judgment  is  revcrfcd,  and  the  refpondent  is  ordered  to  pay  t:>  the  appellant 
the  prinrip;*!  fum  found  due  to  him,  with  the  iniercft  thereof,  from  the  time 
the  refpondent  received  the  remainder  of  the  money ;  and  the  Cou>t  is  or- 
dered to  CAufe  the  cofts  and  expences  of  the  appellant  in  lae  a^ion  to  be 
taxed  and  afcfrtained  and  forthwith  paid  to  him  by  the  tefpont^ent. 

No  (pacific  (urn  being  here  awarded,  proceedings  af>erwards  upon  the 
complaint  uf  the  a  p'llant,  relative  to  the  taxing  of  his  ex|>ence&  by  the  Court 
of  Srili  )n,  and  rerolutioni  and  oiden  of  committees  and  of  (he  Houfe  there- 
on;  a  fum  aliowed  to  the  compUiaant  for  bit  fubfequrnt  expences.  In  taxing 
coftt. 

^N  January  1705,  an  agreement  for  cloathmg  a  regiment  of 

guards  in  Scotland  was  entered    into    between   Lieutenant- 

General  Ramfajr,  the  Culoncl  of  the  regiment,  of  the  one  parr, 
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and  the  appellant  and  ref pondent  of  the  other  part :  the  appelkat 
and  refpoodent  bound  and  obliged  tbemfelfea,  jointly  and  feTerally» 
their  heirst  &€•  before  the  time  therein  fpectfied,  to  deliver  over 
to  the  faid  General  or  his  order,  cloathiog  for  his  fatd  regiment :  In 
confideration  whereof,  on  the  other  part  General  Ramfay  bound 
and  obliged  himfelf  toes^ecute  an  afljgnmcnt  of  the  off-reckoniii|^o( 
the  faid  regiment  unto  the  appellant  and  refpondent  until  fuch 
time  as  out  of  the  faid  fund  they  (hould  be  fully  paid  and  fatisfied 
the  fum  of  3 1  s  i/.  lox.  fteriing  as  the  confideration  money  for  theia 
doathing  the  faid  regiment. 

In  February  thereafter  the  appellantand  refpondent  entered  into 
another  contract  between  themfeives,  reciting,  That  whereas  they 
were  bound  jointly  and  feverally  to  cloath  the  faid  regimenty  and 
tlut  it  waa  juft  and  reafonable  to  relieve  each  other  therein,  there- 
fore the  appellant  on  the  one  part,  obliged  himfclf  to  cloath  the 
firft  battalion  of  the  regiment,  and  the  refpondent  obliged  himfelf 
to  cloath  the  fecoqd  battalion,  without  any  regard  to  the  cofls 
and  charges  either  might  be  at  in  furoifliing  his  rcfpe£bive  batta- 
lion ;  atid  they  csprefsly  declared,  th<it  the  money  arifing  out  of 
the  fund  to  be  afligned  to  them  ikould  be  equally  divided  between 
them  :  And  each  of  them  was  refpefliveiy  to  perform  the  contrafi 
to  the  other  under  the  penalty  of  500A  to  be  paid  by  the  party 
failing  to  the  party  performing  the  fame. 

The  appellant  and  refpondent  furniihed  their  refpedive  (hates 
of  faid  doathing,  but  there  being  ftill  fpme  things,  wanting  which 
were  not  contra£led  for,  the  refpondent  funiifhed  fome  of  thefe 
upon  his  own  feparate  account,  to  the  value  of  106/.  i/.  and  the 
appellant  fprnifiied  the  remainder  to  the  value  of  27/.  8/*  4^. 
fteriing* 

On  t])e  29th  of  Oclober  1705,  the  E^rl  of  Dalhoufie,  who 
then  had  the  command  of  the  faid  regiment,  granted  two  afligii- 
menls  of  the  faid  off-reckonings  or  doathing  fund,  one  whereof 
was  to  the  appellant  fur  the  fum  of  1603/.  13/.  4d.  being  his  juft 
ihare  of  the  total  fum  of  3285/.  9/.  41/. }  the  other  to  the  refpon- 
dent  for  i68i/.  i6x«  for  liis  (hare  and  proportion.  By  each  of 
thefe  aflignments  the  appellant  and  refpondent  were  expreUy 
Jimid/  it  femel  intitled  to  the  payment  of  the  doathing  money, 
from  and  after  Whitfunday  1705,  until  fuch  time  as  their  rcfpcc* 
tive  fums  (hould  be  fully  and  completely  fatisfied.  Purfuant  ro 
'  thefe  alfignments  feveral  orders  or  precepts  were  iflued  from  the 
then  Commidioners  of  the  freafury  to  the  Rccrivers  General,  in 
confcqueuce  pf  which  the  appclhnt  and  refpondent  received  to 
the  amount  of  2956/.  5/.  6d.  fteriing,  which  was  equally  di- 
vided. 

The  refpondent  afterwards  entered  into  a  feparate  agreement 
for  doathing  one  half  of  the  faid  regiment  from  ift  of  October 
1706  to  ift  of  February  1707,  and  was  to  have  631/.  allowed  | 
bim  for  the  fame,  for  which  the  Earl  of  DalhouGe  gave  him  a 
further  aflignment  of  the  off-reckon|ng8.  There  being  alfo  a 
balance  ftill  due  to  him  upon  the  former  account,  he,  on  the  3a& 
of  April  1 708;  procured  an  order  from  the  Commiffioners  of  the 
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Treafory  opon  the  pay  mailers  of  the  armj  for  721/.  of  which  alfo 
be  received  payment. 

A  Mance  on  the  original  account  beinj^  ftil)  due  to  the  appeU 
lant,  when  the  refpondeut  received  tlie  )aft-me  ntioned  fum  of 
721/.  the  appellant  made  application  to  htm  for  payment  of  that 
balance,  contending  that  the  oiToreckonings  or  cloathing- money 
of  the  regiment  were  appropriated  for  the  payment  of  their  re^ 
fpedire  affignments,  and  not  otherwife  applicable  till  they  were 
paid;  and  that  this  order  for  payme;fit  to  the  refpondent  com- 
menced before  the  appellant's  affignment  was  fatisfied,  and  the 
refpondent's  accepting  of  fuch  order  was  a  breach  of  the  articles 
of  agreement.  Upon  the  tefpondent's  refufal,  the  appellant  gave 
bim  a  charge  of  horning  upon  the  articles  of  agreement)  for  the 
faid  penalty  of  500/.  The  refpondent  raifed  a  bill  of  fufpenfion 
before  the  Court  of  SeiBon ;  and  after  fundry  preliminary  pror 
ceedingSi  the  forefaid  charge  and  contvaA  were  turned  into  a  libel^i 
and  the  appellant  infifted  for  payment  of  the  balance  due  to  him 
vith  intereft,  fince  the  money  had  been  received  by  the  refpondent 
on  bis  lad  order. 

After  fundry  further  proceedings  in  this  adion,  the  court,  on 
tbe25thof  June  17 13,  ^  found  that  the  fums  paid  to  there- 
*^  fpondent  by  virtue  of  the  order  for  721/.  fterling,  being  th€ 
"  doathing-tnoney  from  the  i  ft  of  0£kobcr  1706  to  the  ift  of 
^  February  1707,  fell  under  the  afligament  formerly  made  to  the 
"  appellant  and  refpondenti  and  under  their  mutual  contract 
**  whereby  the  money  was  to  be  equally  divided  between  them 
**  under  the  penalty  of  500/.  and  ordained  the  rtrfpondent  to  pay 
"  to  the  appellant  a  proportional  part  of  the  fums  received  by 
**  the  refpondent  in  fo  far  as  the  former  affignment  to  the  appeU 
**  lant  remained  unfatisfied."  It  was  afterwards  remitted  to  the 
Lord  Ordinary  to  fettle  the  accounts  between  the  parties*  and  the 
appellant  claimed  a  fum  of  21 6/.  as  due  from  the  refpondent; 
the  refpondent  g^ve  in  an  account  alfo,  and  the  Lord  Ordinary 
at  6rft  found  a  balance  of  192/.  7/.  2d.  due  to  the  appellant ;  but 
this  fum  was  afterwards  reflrided  (by  the  ref^iondent's  making 
oath  to  fundry  articles  of  deduction,  as  the  appellant  ftates)  to 
the  fum  of  i66/.  19/.  id.  For  this  latter  fum  decree  was  given 
bf  the  court,  in  favour  of  the  appellant,  upon  the  27th  of  Feb* 
ruary  1713  ;  and  this  decree  was  acquiefced  in  by  all  the  parties* 

The  appellant  afterwards  prefented  a  petitii  n  to  the  courts 
praying  to  have  the  intereft  of  the  fum  decreed  for  allowed  to  bim 
from  tile  time  the  refpondent  received  it  from  the  government, 
together  with  the  expences  of  the  skStion  ;  or  otherwife  tint  they 
would  order  the  refpondent  to  pay  the  aforefaid  penalty  incurred 
through  his  breach  of  the  faid  agreement,  in  lieuanc}  CuisfaQion 
of  the  faid  principal  fum,  tnterelt  and  expences.  The  court,  by 
f^reral  interlocutors,  the  laft  of  them  upon  the  24th  of  February 
*7'4>  •*  rtfufcd  the  dcfire  of  the  faid  prtition." 

The  appeal  is  brought  from  "  ftveral  interlocutors  of  the  liOrd^  Enrcred* 
**  of  Seifion,  and  in  particular  a  decree  made  by  the  f«4id  Lords  3j**n«'7'S* 
•' the  24th  of  February  1714." 
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Heads  of  the  Appellants  Argument. 

Thf  rcfpondcnt  comraitted  a  manifrft  breach  of  the  fald  contraQs 
and  of  the  faith  and  trud  of  copartnerfhip ;  for  without  any 
power  or  authority  from  the  appellant,  or  giving  any  notice  to 
him,  he  in  a  clandeftine  manner  made  application  to  the  treafury, 
and  obtained  from  them  an  order  or  precept  for  the  whole  re- 
mainder of  the  money  due  upon  both  the  faid  aflignmems* 
When  the  refpondent,  too,  appeared  to  the  aftion  in  the  court 
be]ow,  he  pofilively  denied  that  he  had  received  any  of  the  appel- 
lant's money,  which  put  the  appellant  to  gre  it  ex  pence  in  pro- 
ducing the  books  of  the  treafury,  the  order  of  the  Lords  Com- 
miffioners  to  pay  the  fiid  721/.  and  the  rcfpondent's  receipt  for 
the  money.  The  appellant  has  been  put  to  great  trouble  and 
charges  for  four  years  fuccedivcrly  in  this  bufinefs  ;  andhechioni 
to  have  awarded  to  him  his  faid  reduced  principal  fum  and  the 
intereft  thereof,  together  with  his  expences  in  the  6ourt  below,  t» 
be  afcertained  by  the  appellant's  own  oath,  in  confideration  that 
the  faid  principal  fum  was  reduced  in  a  great  meafure  by  the  oath 
of  the  refpondent;  or  otherwife  the  penalty  contained  in  tbe 
contraft  in  lieu  and  fatisfaclion  thereof. 

Heads-  of  the  Refpondent* s  Argumtnt. 

Though  the  court  did  decree  the  refpondent  to  allow  the  benefit 
of  this  payment  to  the  appellant,  as  to  the  balance  due  to  him  of 
the  former  aflignment,  yet  that  was  becaufe  thefe  prior  aflign* 
ments  were  preferable  upon  the  whole  fund  of  cloathing- money, 
nor  did  the  tourt  find  aiiy  mala  fides  in  the  refpondent.  Th«c 
can  be  no  manner  of  reafon  for  expences  againft  the  refpondent, 
cfpecially  fince  the  refpondent  never  declined  accounting  with  the 
appellant;  on  the  contrary,  he,  by  form  of  inftrunnent,  required 
him  to  fettle  accounts,  but  the  appellant  declined  it.  Nor  wis 
any  part  of  the  expences/in  this  adion  occafioned  by  the  refpon- 
dent, but  by  the  appellant's  irregular  proceedings  in  fuing  out 
execution  upon  the  agreement,  without  condefcending  upon  any 
particular  breach  of  it,  or  liquidating  any  fum  due  to  him.  That 
occafioned  the  bill  of  fufpenfion,  and  the  greateft  part  of  the  ex- 
pences ;  and  in  all  the  points  relative  to  this  proceeding  of  the 
appellant's,  wherein  the  refpondent  and  he  were  adverfaries,  A* 
court  gave  it  againft  the  appellant  by  fufpending  his  charge,  and 
firft  turning  it  and  afterwards  the  contraft  into  a  libel,  wherebf 
tlic  court  fuftained  that  contrail  as  a  foundation  for  an  account, 
which  was  never  oppofed  by  the  refpondent.  Had  the  appellant 
given  in  a  fair  and  juft  account  the  fubfequent  expences  would 
have  been  but  fmall,  but  the  appellant  infifting  for  216/.  m  the 
balance  due  to  him,  and  denying  feveral  articles  the  refpondent 
charged  him  with,  this  obliged  the  refpondent  to  be  at  great  w* 
pence  in  recovering  feveral  vouchers  of  the  account  from  the 
Commiffioncrs  and  others,  and  by  thefe  ded unions  the  account 
was  balanced  t66/.  19/.  \d^  which  the  refpondent  fubmitfcd  to. 
The  cofts  then  were  occafioned  by  the  appellant's  irregular  pro- 
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ceeding,  and  fince  the  r^fpondent  fubmltted  to  account  and  pay 
the  balance;  and  fince  the  appd  lam's  demand  wasreftrifted  from 
2 J 6/.  to  1 56/.  1  j^.  id.  there  is  no  reafon  to  load  the  refpondent 
with  expences*  On  the  contrary,  the  appellant  ought  to  pay  ex- 
peoces  \  for  it  is  an  undoubted  principle  in  the  law  of  Scotland^ 
that  a  purfuer  claiming  more  than  is  really  due  to  him,  and  occa* 
fioning  trouble  and  expcnce  to  the  defender  in  defending  that 
cbim,  and  reftri£iing  it  to  a  juft  balance,  can  never  pretend  to 
expences  ;  but  on  the  contrary,  ought  to  pay  them.  The  Court 
of  Seffion,  therefore,  refufed  the  appellant's  demand  at  firft  read- 
ing his  petition,  and  without  obliging  the  rtfpondent  to  give  in  an 
anfwer.  Nor  can  the  appellant  pretend  to  any  part  of  the  penalty, 
fince  the  court  has  not  found  the  refpondent  guilty  of  any  breach 
of  the  articles:  And  as  to  interell  there  is  no  reafon  for  that, 
fince  in  this  cafe  it  is  neither  due  ex  paBo  nor  ex  lege^  which  are 
the  only  cafes  where  intereft  is  allowed. 

After  hearing  couofel,  It  is  ordered  and  adjudged  that  the  feveral  Jodf  ment^ 
intir locators  and  decree  complained  of  in  the  /aid  appeal  whereby  the  '9  ^uf. 
Lords  of  SeJJion  did  refufe  the  appellants  demands  by  his  bill  exhibited  '  ^^* 
t9  them  as  to  intereft  and  cofts  be  reverfed :  And  it  is  further  ordered 
that  the  refpondent  do  forthwith  pay^  or  caufe  to  be  paid  to  the  appellant^ 
tie  principal  fum  found  due  to  him,  fvith  the  intereft  thereof  from  the 
time  the  refpondent  Hog  received  the  remainder  of  the  money  due  on  the  « 

t^uo  firft  ajjignments  made  of  the  off  reckonings  in  queftion.  And  fur-' 
ther^  that  the  faid  Lords  of  Sefticn  do  caufe  the  cofts  and  expences  of 
the /aid  appellant  in  the  faid  fuit  to  be  taxed  and  afcertavied^  and  that 
the  fame  when  fo  taxed  be  forthwith  paid  to  the  appellant  by  the  faid 
refpondent. 

For  Appellant,     -     Rob.  Raymond.      John  Cumyng. 
For  Refpondent,       J.  Jekyll.  mil.  Hamilton. 

A  petition  of  William  Habkin  was  prefentcd  to  the  Houfc  and  ^'J^':^^ 
read,  reciting  the  judgment  on  hearing  his  appeal,  whereby  it  thefecoAt, 
was  remitted  to  the  Lords  of  Scfiion,  ro  tax  the  petitioner  his  Journal 
cofts  of  fuit  i  and  complaining,  "  that  the  f^id  order  is  eluded,"  ^W'^^* 
•nd  prayiagi  **  that  the  fame  may  be  made  efi^e£lual  for  the  peti- 
^  tioner*s  relief,  touching  the  cofls  both  here  and  in  Scotland,  by 
'*  explaining  the  faid  order  in  fuch  manner  as  to  the  Houfe  ihall 
*'  feem  juft/'    This  petition  was  referred  to  a  committee  to  report 
thereoo* 

The  Earl  of  Clarendon  reported  from  the  faid  committee,  MirchS. 
'*  That  their  lordfliips  have  accordingly  confidered  the  faid  pe- 
**  tition,  and  have  examined  into  the  fa£ls  therein  alleged,  and 
*^  find  thiit  on  hearing  the  petitioner's  appeal,  the  igth  day  of 
'*  Attguil  1715,  the  Houfe  did  reverfe  the  interlocutors,"  &c. 
(here  tlie  judgment  is  recited):  **the  committee  likewife  inform 
"  the  Houfe,  that  the  petitioner  produced  before  them  his  bill 
*'  of  cofts,  both  here  and  in  Scotland,  amounting  to  408/.  fter« 
**  ling,  which  be  exhibited  before  the  faidL  ^rds  of  Seflion  on  the 
**  3d  of  February  1716;  but  they  found  that  by  the  judgment 
^<  of  this  Houfc  the  expences  craved  in  the  procefs  depending 

L  4  •*  before 


152  CA»fiS  OM  APPEAL  fEOM  SCOTLANO. 

•*  hcfoTc  the  Lords  of  Seffion  were  only  remitted  to  be  dcter- 
**  mined  by  them,  which  were  rtfufed  ;  and  a^rainft  which  the 
•<  petitioner  appralrd  J  and  therefore  remitted  to  the  Lord  Grange 
*<  to  modify  the  faid  accounr^  or  rf* port  as  he  (hould  6nd  jud; 
•*  whofe  lofitftiip,  on  the  29th  of  November  I717»  haviric  con- 
**  fidered  the  account  of  expences  givt-n  in  by  the  faid  William 
"  H^ibkio  of  the  fuit  before  the  Lords  of  Scflion,  amouutin^  to 
•'  the  fumof  951/.  8/.  6d.  Scots,  morfifif»d  the  fame  to  the  fum 
«'  of  760/.  Scots;  and  decerned  that  is  decreed  therefore:  but 
**  upon  a  reprefentation  made  by  Ro^jer  Hoj;,  mrrchant  in.Edin- 
**  burgh,  the  rcfpondcnt  to  the  petitioner's  faid  appeal,  the  ill 
"  of  Utfcembfr  following,  the  petitioner  was,  on  the  5th  of  the 
"  fame  month,  diredlrd  to  fee  and  anfwtr  ;  and  in  the  mean  lime 
**  the  txlrafting  the  Ctid  decre-f  was  (lopped  :  and  fome  (hon 
**  time  afttr  the  faid  account,  with  the  irillrudtons  tbcrrtof,  and 
**  the  judgment  of  this  Houfc,  were  ordered  to  be  put  into  the 
''  clerk's  hands;  and  it  did  not  appear  to  the  committee,  that 
**  any  further  proceedings  have  been  had  thereupon.  An^  tl^cir 
•*  lordQiips,  upon  confideracion  of  the  whole  matter,  ae  of  opi- 
«  oion,  that  the  faid  Lords  of  Seflion  have  rightly  proiced:d  to 
**  tax  only  the  cofts  of  fuit  before  them,  and  not  the  colls  of  the 
•*  petitioner's  apj  eal  to  this  Houfe ;  and  that  no  final  order 
*^  (hould  be  made  by  this  Houf<?  upon  the  petitioner's  compMnt, 
*^  touching  the  f'lid  cods,  until  it  be  ften  what  cofls  the  Lords 
**  of  Seflion  will  allow  :  but  in  rcfpe£l  of  the  great  delay  which 
*'  It  appears  to  the  committee  has  been  in  the  taxing  the  pcti- 
*•  ttoncr's  cofts  ordered  by  this  Houfe,  the  committee  arc  Jikewife 
*'  of  opinion,  the  Lords  of  SefEon  fliould  tax  and  allow  the  pe< 
<^  titioner  the  cofts  he  has  or  (hall  be  put  to  ia  the  taxation  of 
•«  his  faid  cotls.*' 

Which  report  being  read  by  the  clerki  was  agreed  to  by  the 
Houle* 
1719-10.  A  petition  of  Mr.  Habkin  was  prefcntrd  to  the  Houfe  ind 

Mtfcb  10.  y^^j^  complaining  **  that  the  Lords  of  Seflion  in  Scotland  ban 
^*  not  taxed  his  cofts,  purfuant  to  former  orders  of  this  Uoafe; 
^'  and  praying  fuch  final  order  may  be  made,  touching  his  coftSi 
*<  both  here  and  in  Scotland  as  (hall  be  thought  proper  for  thepe* 
**  titioner's  relict.**  Which  was  referred  to  a  committee  to  report. 
17*0.  The  E^rl  of  Clarendon  reported  from   the   faid   committee, 

May  J 7.  €•  'fhai  their  lordfliips  having  caufcd  notice  to  be  given  of  ^ 
**  complaint  to  one  Roger  Hog^  merchant  in  Edinburghi  who 
**  was  the  refpondent  to  the  petitioner's  appeal,  and  being  at' 
^  tended  as  well  by  an  agent  on  behalf  of  the  faid  Hogi  as  hf 
^*  the  petitioner  himfcif  and  his  agent }  their  lordfliips  took  the 
<*  faid  petition  into  confideration  ;  and  find,  that  this  Houfe,  on 
*'  the  19th  of  Aoguft  17159  upon  hearing  the  petitioner's  appeal, 
"  did  in  part  reverfe  a  decree  of  the  Lords  of  Seflion  therein 
*<  complained  of}  and  dire£lcd  them  to  cauiV  the  cofts  and  er- 
*<  pences  of  the  petitioner  in  the  fuit  between  him  and  tlie  f<*id 
<*  Hogy  to  be  taxed  and  afcertained,  and  that  the  f>ime,  vbcfl 
*<  fo  taxed,  fliould  be  forthwith  paid  to  the  petitioner.        _ 
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*  That  the  petidoner  having  exhibited  the  faid  oHer,  a9  airo 
^  hit  account  of  cxpencea^  to  the  faid  Lords  of  Seffion,  the  fame 
**  was  by  them  referred  to  the  Lord  Grange,  to  be  taxed  accord- 
*^  inglf )  and  the  faid  account  was  bj  htm  modified  to  the  fuoi 
<<  of  63A  fterling  or  thereabouts. 

«'  That  the  committee  were  informed,  the  faid  account  or  bill 
**  of  coita  was  by  the  Lord  Grange  fo  taxed  or  modified  ex  parte^ 
<*  and  a  decree  made  thereon  ;  but  upon  the  faid  Hog^s  repre^ 
"  fentation^  in  four  or  fire  days  after,  the  petitioner  was  direded 
^  to  fee  and  anfwer  ^  and  in  the  mean  time  the  extrading  the 
*'  faid  decree  was  (topped;  and  fome  fiion  time  afterwards,  the 
^  faid  account  with  the  inftruAions  thereof,  and  the  order  of 
**  this  Hoitfe  of  the  faid  19th  of  Auguft  were  ordered  to  be  put 
'*  intA  the  cierk^s  hands :  ttotwithftanding  this  proceeding,  the 
**  petitioner,  without  complaining  to  the  Court  of  Seflion  of  the  - 
^  taxation  of  the  faid  Lord  Grange,  thought  fit  to  take  up  his 
*•  account,  or  bill  of  cofts,  and  vouchers  from  the  clrrk,  and  to  ap« 
"  ply  to  this  Houfe  by  petition,  complaining  of  the  faid  taxation, 
"  and  defiring  that  the  above-mentioned  order  of  your  lordfiiipa 
"  00  hearing  his  appeal  might  be  made  effeAu^l  fur  his  relief, 
*^  touching  his  cofts  both  here  and  in  Scotland :  and  a  com- 
**  mtttee  t>ting  appointed  to  confider  of  the  faiif  petition  \  their 
"  tordfliips,  on  the  8th  of  March  17179  reported  it  as  thfir  rpi- 
**  Dion,  *  That  the  Lords  of  Seflion  had  nghrly  proceeded  to  tax 
'^  only  the  cods  of  fuit  before  them,  and  not  the  cods  of  the  p^ti« 
^  tioner's  appeal  to  this  Houfe  ;  and  that  no  final  ordtr  fliould 
*'  be  made  upon  the  petitioner's  complaint,  until  it  (hould  be 
^  feen  what  cofts  the  Lords  of  Seffion  would  allow :'  but  in  re« 
^  fpe£l  of  the  delay  in  taxing  the  petitioner's  cofts,  it  was  like* 
^  wife  their  opinion,  ^  The  Lords  of  Seflion  (hould  fax  and  allow 
**  him  the  cofts  he  had  or  (hould  be  put  to  in  the  t:)xation  of 
''  the  faid  cofts  :*    And  your  lord(hif>s  agreeing  with  the  Com- 
^  mittee  in  their  faid  report,  the  petitioner  applied  again  to  the 
**  faid  Lords  of  Seffion,  purfuant  to  the  diredions  therein  con- 
*^  tatned :   And  here  the  committee  think  proper  to  obferve,  that 
"  on  the  nth  of  February  17179  but  a  few  weeks  before  the 
'*  above-mentioned  report  was  made,  your  lordfliips,    upon  a 
*^  petitioQ  from  one  Mrs*  Lyon,  touching  the  taxation  of  her 
^  cofts  in  Scotland,  did  direct  the  Lords  of  Seffion  to  tax  and 
*^  afcertain  her  cofts  and  expences  article  by  article.     And  the 
^<  cosimittee  wne  informed,  *  That  the  faid  Lords  of  Setfion 
'*  conceived  it  was  expelled  by  your  lordfbtps  that  they  (hould 
**  obiierve  the  like  method  in  the  re-taxation  of  the  petitioner's 
*'  account  or  bill  of  cofts,  as  was  done  in  Mrs.  Lyon's,  and  there« 
^  fore  proceeded  accordingly.  And  having  fully  heard  the  parties 
^  on  both  fides  in  relation  thereunto,  and  duly  coi.iidered  the 
^*  a^s  of  regulation  which  are  authorized  by  a^is  of  parlinment 
'*  in  Scotland,  regulating  the  fees  about  the  Court  of  heHion 
*^  there,  the  whole  Lords  went  through  the  faid  account  or  bU, 
^  article  by  article,  and  taxed  the  fame  at  2^L  ft<rrlin;v  or  ihere- 
^  abotttSi  aad  allowed  for  cofts  of  fuch  taxation  8/.  6s.  Zd   or 
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<«  thereabouts,  the  reafons  of  which  taxation  are  parttcularlf 
*<  expxcScd  in  their  interlocutor  for  that  purpofe  ;'  which  (urns 
«<  fo  taxed  and  allowed,  the  committee  were  likewiTe  informed, 
«  the  faid  Hog  did  immediately,  by  a  notary,  offer  payment  of 
«<  to  the  petitioner,  but  he  refufed  to  accept  thereof : 

*<  The  committee,  before  they  conclude,  think  proper  only  fur- 
<<  ther  to  obferve,  that  your  lordfliips  having  formerly  been  o{ 
*'  opinion,  the  Lords  of  Scflion  had  rightly  proceeded  to  tazonlf 
**  the  co(ls  of  fuit  before  thf  m,  and  not  the  coda  of  the  peti« 
«<  tioner's  appeal ;  and  your  faid  order  of  the  8rh  March  17171 
*<  dircding  the  Lords  of  Seffion  to  taj^  and  allow  the  petidoner 
**  the  cofts  he  had  or  (hould  be  put  to  in  the  taxation  of  kii 
*<  cofts>  having  been  complied  with  in  the  allowance  of  the  faid 
<*  8/.  6/.  id*  for  that  purpofe  as  afore-mentioned ;  that  therefore 
«  the  faid  Lords  of  Seffion  have  proceeded  agreeably  to  the  or« 
<<  ders  of  this  Houfe,  and  have  not  difregarded  the  authority  of 
<*  your  lordibips'  lad  order,  as  particularly  compbined  of  in  die 
*'  petition. 

«<  Which  report  being  read  by  the  clerk,  was  ^reed  to  by  the 
<<  Houfe :  And  the  order  and  judgment  of  this  Houfe  of  the  iptii 
*<  of  Anguft  1715,  on  hearing  the  petitioner's  appeal, being  read: 

**  *  It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  pariia* 
<<  Hament  affembled,  that  the  faid  petition  be  and  is  hereby  dif* 
«<  miffed  this  Houfe/  " 


Cafe  37.  Katherine  Lyon,  Widow  of  John  Lyon  of 

.  Muirelk  Efq jfppellant ; 

The  Right  Hon.  John  Earl  of  Aboyne,  an 

Infant,  and  others,        .        *        •  Refpondentu 

Oftt  and  Exptneu  —-A  perfon,  having  right  to  ihe  balince  of  the  price  of  m 
cftate,  which  price  was  ftipulated  for  in  ao  agieement  with  penalty,  obo'mi 
dccreea  in  ftveral  different  adiofia  for  prtnciptl  ainl  iniereft ;  aad  in  tbe  lift 
tof  thcfc  aAioBt,  infiilf  for  exptnce*  of  all  the  furmcr  a£Uoiiti  thcCiHiit 
having  found  that  in  that  action  the  exp?nces  of  tbe  others  could  not  iff 
allowed  beciufe  there  ^w pr$habi!it  caufa  titigandi,  and  fince  (tit  did  not  infift 
lot  cxpencet  in  her  other  attioni }  upon  appe4  the  judgonent  it  raverfcdi  »' 
tbe  Couit  ordered  to  caute  the  cofta  and  expencca  o^  aJl  tbe  adiflu  to  be  uud 
and  paid  to  theappeiiinc. 

Sobfequent  proceedings  of  the  Houfe  of  Lordf  on  two  complaints  by  the 
appellant,  that  tbe  Court  bad  sot  tased  ber  cofh:  tbe  Toofe  bjr  arconoitM 
afterwards  taxes  the  cofti  and  expences  of  the  Court  of  ScOioOf  and  (be  cs- 
pences  of  the  f/id  two  ccmplainis,  aod  ordains  the  refpondenc  (a  minor)}  bit 
tutors  and  curators,  to  pay  6i  i/.  41.  ^^d'  to  the  appcIUot  for  her  coAs  «s4 
cspeocei. 

|r\Nthe  3d  of  January  1667,  Chatleg  Earl  of  Aboyne,  gnml* 
^^  father  to  the  refpondrnt  £arl  John,  entered  into  articleg  of 
agreement  with  Jolui  Lyon  of   Muirelk^  tbe  appellant's  late 

6  buibaii(i  i 
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httibatici }  whereby  the  faid  John  Lyon,  on  the  one  parti  bound 
himfelf  to  make  up  a  complete  right  and  title  in  his  perfon  to 
cef tain  lands  in  the  (hire  of  Banff,  and  thereupon  to  convey  the 
fame  to  the  faid  Earl  Charles  on  or  before  the  15th  of  May  then 
next  enfuing,  in  confideration  whereof,  the  faid  Charles  £arl  of 
Aboync  on  the  other  part,  agreed  to  pay  the  fum  of  9000  merks, 
on  or  before  the  then  next  term  of  Whitfunday  ;  and  both  paitics 
bound  themfeWes  mutually  to  the  performance  of  that  agreement 
under  the  penalty  of  3000  merks. 

In  purfuance  thereof,  Earl  Charles  paid  to  the  faid  John  Lyon 
the  fum  of  5500  merks,  part  of  the  price,  fo  that  there  then 
only  remained  a  balance  of  3500  merks,  and  entered  to  pofTefBon 
of  the  lands,  in  which  he,  and  thofe  claiming  right  from  him, 
continued  ever  after.  John  Lyon  not  having  made  up  titles  in 
bis  perfon  according  to  the  faid  agreement,  the  faid  Earl  had  re* 
coiirfe  to  the  legal  diligences  of  horning,  caption,^  and  inhibition 
to  oblige  him  to  perform  his  part  of  the  articles;  and  his  Lord* 
ihip  afterwards  in  1670  apprifed  the  faid  lands. 

On  the  24th  of  May  1678,  the  faid  John  Lyon  executed  an 
aflignation  of  the  faid  balance  of  3500  merks  to  one  John 
Riddocb.  John  Lyon  died  in  December  1700,  leaving  the  ap- 
pellant in  low  circumftances. 

In  1706,  39  years  after  the  date  of  the  agreement  Riddoch  the 
aflfignee  commenced  an  action  before  the  Court  of  Seffion  againft 
the  refpondent  Earl  John,  a  minor,  for  payment  of  the  faid 
balance  of  3500  merks  with  intereft  due  thereon*  In  April  1 707, 
the  faid  Riddoch  affigned  his  right  to  the  appellant  after  which  the 
adion  was  carried  on  in  her  name.  The  refpondents  contended 
that  the  apellant's  late  huiband  had  not  performed  his  part  of  the 
agreement,  but  the  appellant  infifting  that  the  refpondent  and  his 
predeceflbrs  had  been  in  pofleflion  of  the  lands  for  40  years,  and 
that  therefore  (he  was  entitled  to  the  intereft  of  th^  money,  as 
Ihe  would  have  been  to  the  profits,  (he  craved  decree  for  intereft 
only.  On  the  7th  of  November  1707*  the  Court  decreed  the 
refpondent  to  pay  the  intereft  due  on  the  faid  3500  mecks,  and 
this  decree  wasextraded  on  the  28th  of  February  1708. 

The  appellant  by  virtue  of  this  decree  arretted  the  rents  in  the 
hands  of  the  refpondent's  tenants;  and  brought  an  aflion  of 
foTth«coming  againft  them  to  pay  thefe  rents  to  her  till  (he 
Ihoukl  be  fatisfied  for  the  intereft  decreed  to  her.  Oppofition 
was  made  by  the  tenants  and  by  Lord  and  Lady  Kinuaird,  who 
had  a  jointure  upon  thefe  lands,  but  in  June  1709,  the  Court 
decreed  the  tenants  to  pay  their  rents  to  the  appellant  till  (he 
fiiould  be  fatisBed  the  faid  intereft  in  arrear  ;  and  this  decree  was 
adhered  to  on  the  23d  of  February  1710.  Lord  and  Lady 
Kinnaird  afterwards  brought  an  appeal  agaipft  the  fame,  but  their  Cafe,  No.  5; 
appeal  was  difmiffed  with  40/.  cofts  to  the  prcfent  appellant. 

She  alfo  brought  an  a^ion  of  adjudication  againft  the  refpondent's 
c^ftate,  in  which  (he  obtained  decree  in  her  favour  on  the  1  oth  of 
June  1709;  and  afterwards  brought  an  a£iion  of  mails  and 
duties  againft  the  rcfpondent's  tenants  to  pay  their  rents  to  her. 

And 
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And  further  (he  brought  an  aAioo  againft  the  refpondent  for 
recovery  of  the  balance  of  3500  merks^  due  on  the  original  prin« 
cipal  fum,  and  of  a  part  of  the  penalty  in  the  agreement  corre^ 
ponding  thereto.  On  the  loth  of  February  17101  (be  alfo  ob^ 
tainrd  decr'^e  in  this  afiion  in  her  favour  for  1637/.  X4x.  Scots 
of  principal  fum  due  to  her  after  all  dedufiions,  together  with  a 
proportion  of  the  penalty^  to  bear  intereft  till  paid. 

The  refpondent  brought  a  bill  of  fufpenfion  of  thefe  feveral 
decrees.  But  on  the  12th  of  February  17129  the  Court  ad« 
hered  to  their  former  decrees»  with  this  quality,  that  if  principal 
and  intereft  (hould  be  paid  on  or  before  the  J5th  of  May  then 
next,  the  refpondent  fiiould  be  free  from  the  penalty.  The  re- 
fpondent reclaimed  ag.)inft  this  interlocutor  but  after  Tarioui 
proceedingSi  the  fame  was  adhered  to,  on  the  27  th  of  February 

I7»4' 
In  the  mean  time,  the  appellant  had  prefented  a  petition  to  the 

Court,  (\ating  that  (he  had  been  put  to  great  expences  in  recovcr- 
inp:  the  fmall  fum  due  to  her,  that  (he  had  prevailed  in  all  the 
adiions  brought  by  her  or  againft  her,  and  therefore  praying  that 
the  Court  would  allow  her  the  expences  of  thtfe  a£lions.  The 
Court  on  the  26th  of  February  1714,  found  **  that  in  this  procefs, 
*'  the  expences  of  the  appellant's  otht  r  proccffes could  not  be  allow- 
<<  ed  her,  (ince  there  w^sprobaiUis  caufa  litigandl^  and  fince  (he  did 
<<  not  infift  for  expences  in  her  other  proccfles.''  The  appellaDt 
reclaimed  and  the  Court  on  the  10th  of  June  1714,  **  adhered  to 
*<  their  former  interlocutor,  and  modified  her  ex(>ence8  to  2;o/. 
«  Scots.*'  She  again  reclaimed,  and  contended  that  by  the  inter- 
locutor of  the  12th  of  February  17121  it  was  declared  that  if 
principal  and  int<?reft  was  paid  on  the  15th  of  May  then  next, 
the  refpondent  (hould  be  free  from  the  penalty ;  but  that  as  the 
refpondent  had  not  made  payment  in  terms  of  that  interlocutor 
(he  wa{(  entitled  to  the  penalty.  The  Court  on  the  24th  of  Jane 
1714,  **  adhered  to  their  former  interlocutors.*' 
EBterea,  The  appeal  was  brought  from  <'  feveral  interlocutors  of  the 

#3  M'y        <<  Lords  of  Council  and  Seflion  of  the  26th  February,  the  loth  of 
>7x>  u  June  1712,   the  2dth  of  Feburary   1714,  and  the   24th  of 

«  June  I7i4(j). 

Htads  of  thi  Appellanfs  Argument. 

Cofts  are  in  cafes  (imiliar  to  the  prefcnt  to  be  allowed  by  the 
law  of  Scotland  :  and  the  appellant  made  it  appear  in  the  Court 
below,  that  her  expences  amounted  to  more  ihan  400A  fterling, 
befides  the  expences  of  the  iaft  afiion. 

The  appeH>int  has  been  forced  to  leive  her  native  country,  and 
fpend  nine  years  in  obtaining  feven  decrees,  before  (he  could 
come  at  her  money,  due  upon  fo  clear  a  demand^  againft  the  moft 
vexatious  and  obftinate  defence. 

(a)  In  thh  ctfe,  tbe  interlocu'ort  appealed  froTt  cannot  be  corrcAIjr  ft"  ^  ^^  *^' 
,4acei  \  bttt  in  the  appeilant*s  csfe,  (h<  men'ions,  that  fbe  *•  apprih  from  rhett  iotcile* 
<"  cu'.oii  by  which  ilie  wai  t«.tticd  part  of  the  pcnilty  lAd  ber  cjipcnc«»  or  coOa." 

Though 
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^  Though  there  have  been  differf  nt  a£lions,  yet  they  were  fach 
as  were  neceifary  by  the  law  of  Scotland ,  and  all  founded  upoa 
the  fame  mod  clear  demand^  and  occafioned  by  the  refpondent's 
ffrouodlefely  contefting  her  indifputable  right.  And  the  appellant 
had  much  better  have  fat  down  under  the  lofs  of  her  debt>  if 
(he  fiiall  not  be  rewmburfed  the  expences  (he  was  forced  to  be 
atj  in  profecuting  her  righr. 

Heads  of  the  ReJ^ndenfs  ArgumenU 

The  appellant  founded  her  argument  in  the  Court  below  upon 
the  a£ts  of  ^he  Scots  Parliament,  1587  c.  43.  Sr  1592  c.  144. 
with  regard  to  damages  and  expences.  But  from  thefe  and  otiier 
ads  it  appears  that  the  Judges  have  the  fole  power  of  modifying 
expences ;  and  the  intent  of  the  ads  being  to  fupprefs  vexatious 
law  fuits,  therefore  the  Judges  have  ever  conftrued  them  by  ob- 
ferving  that  intent,  viz.  in  allowing  expences  where  an  adion  ap- 
pears vexatious,  and  in  acquitting  therefrom,  when  there  is  proba* 
biiiscaufa  litigartji,  as  they  found  in  the  prefent  cafe.  It  is  not  ob- 
vious therefore,  after  what  manner  thefe  zOls,  or  any  of  them  can 
be  conftrued  for  the  benefit  of  the  appellant,  who  all  along  has 
appeared  fo  litigious  and  vexatious  to  a  minor,  and  notwithftaiid-* 
ing  (he  has  recovered  and  received  principal  intereft  and  cods, 
for  which  (he  has  given  a  difcharge,  yet  ftill  infifting  for  penalty 
and  additional  expences,  (he  has  appealed  from  feveral  interloca* 
tory  fentences  refufing  the  fame. 

After  hearing  counfel,    //  is  ordered    and  adjudged  that    the  J»<lgwe«t, 
feveral  interlocutors  complained  of  in  thefaid  appeal  tuherekv  the  ap-  **  Auj«it, 
pellant  nvas   refufed  her   expences   or  cqfls   be  reverfed  s    and  it  is 
further  ordered^  that  the  Lords  of  Sejfton   do    caufe  the  cojls  and 
expences  of  all  thefuits  and  proceffes  between  the  appellant  and  refpon^ 
dent  mentioned  or  referred  to  in  the  faid  appeal^  to  be  taxed  and  af- 
ceriainedf  and  that  the  fame  tuhen  fo  afcertained  be  forthwith  paid  to 
thefaid  appellant. 

For  Appellant,         J.  JehylL     Rob.  RaymomL 
For  Rcipondcnt,       N*  Lechmere.     John  Cttmyng. 


On  the .21(1  of  December  1717). a  petition  was  prefented  to  Proc«e4fii|« 
the  Houfe,  in  the  name  of  Katherine  Lyon,  reciting  the  judg-  'fi«'''»« » 
mcnt  on  her  appeal,  and  praying  that  "  their  lordfhips  would  ©f expenai 
''  pleafe  to  enforce  the  fame  by  effefiuatly  obliging  the  Lords  of  inthiscaie, 
"  Sefiion  in  Scotland  to  caufe  the  petitioner's  bill  of  cofts  to  be  »7«7»D€c« 
"  taxed  and  afcertained,  according  to  the  aSs  of  regulation  of  **' 
^  ftes;  and  that  the  fame  fliould  be  then  forthwith  paid  her 
"  without  fuither  fuit.'*     This  petition  was  referred  to  a  com- 
mittee. 

The  Earl  of  Clarendon  reported  from  the  Lords  committees,  1717- iS# 
•*  That  the  committee  have  accordingly  confidcred  the  matter  of  ^*^'  **• 
**  the  fai«l  petition  ^  and  in  refpeft  of  the  fadls  therein  alleged, 
<f  acquaint  your  lord(hips,  that  on  hearing  the  petitioner's  appeal, 
*•  the  faid  22J  of  Auguft,  this  Houfe  did  reverfe  the  frveral  in- 

"  tcrlocutors 
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<*  terlocutors  of  tbe  Lor^U of  Scflion  therein  complained  oF»  where* 
**  by  (he  was  refufed  her  cxpences  or  cods ;  and  ordered  the  Lords 
*^  of  SeiTion  to  caufe  all  the  cods  and  expences  of  all  the  futts  and 
**  procefles  between  the  appellant  and  refpondent,  mentioned  or 
«  referred  to  in  the  faid  appeal,  to  be  taxed  and  afcertained ;  and 
<<  that  the  fame,  when  fo  afcertained,  (hould  be  forthwith  paid  to 
<<  the  appellant :  the  committee  further  inform  the  Houfe,  that  an 
<<  authentic  copy  of  the  proceedings  of  the  Lords  of  Seflion,  fince 
^<  the  making  the  faid  order  and  judgment,  had  been,  on  the  pe« 
*<  titioner's  part,  produced  before  the  committee;  by  which  It 
*<  apprars  that  the  Lords  of  Sefiion  had,  on  confideration  of  the 
<*  petitioner's  account  of  cofts  and  expences  exhibited  to  them^ 
*<  and  produced  before  the  committee,  amounting  to  538/.  4/. 
"  fterling,  modified  the  fum  of  icoA  fterling  in  name  of  cofts 
**  and  expences,  to  be  paid  to  the  faid  Mrs.  Lyon  Attour^  that 
*'  Is  above  the  feveral  fums  already  modified  and  paid  to  her  for 
'<  expences  in  the  procefs  above-mentioned  :  And  it  appeared  to 
^*  the  committee,  that  the  fums  mentioned  to  have  been  before 
<'  paid  to  her  amounted  only  to  the  fum  of  2(oA  Scots,  being 
*<  about  20/.  (Icrling,  which  in  the  faid  account,  out  of  one  article 
<*  is  mentioned  to  be  dedu£ied :  There  was  alfo  on  the  part  of 
*<  the  petitioner  produced  to  the  committee  the  articles,  of  regu- 
**  lation  concerning  the  Seflion,  approved  by  his  late  Majefty 
**  King  William,  in  purfuance  of  an  a£t  pafled  in  Scotland  in  the 
<*  4th  feffion  of  King  William  and  Queen  Mary's  firft  parliament, 
<*  intitled,  <  Commifllon  for  regulation  of  judicatories )'  which 
<*  articles  regulate  the  feveral  fcfes  and  charges  to  be  paid  in  rela- 
'*  tion  to  profcfcutions  in  the  faid  court ;  and  by  the  faid  articles 
*<  it  is  exprefsly  directed,  <  That  in  all  caufes  where  the  Lords 
<'  at  the  concluGon  thereof,  (hall  find  the  fuccumber,'  that  is, 
"  the  party  who  lofes  the  caufe  <  to  have  been  calumnious  or 
*<  litigious  they  (hall  take  in  an  account  from  the  party  prevailing 

upon  his  oath,  of  the  expences  and  damages  that  he  hath  been 

put  to  in  that  procefs ;  and  that  then  they  decern,  or,  in  cafe 
*'  of  extravagance  tax  and  modify  the  faid  expences  and  damagdl 
"  to  be  paid  by  the  fuccumber  to  the  party  prevailing  as  faid  is*' 

**  That  the  committee  having  been  directed  by  the  Houfe  to 
**  fearch  for  precedents,  think  it  proper  to  inform  your  lordfhips, 
**  that  they  find  none^  of  the  like  nature ;  the  only  one  infilled 
*<  on,  on  the  part  of  the  refpondents  (being  the  cafe  of  Sir 
«  Andrew  Kennedy)  widely  differing  from  the  cafe  of  the  peti- 
"  tioner: 

**  And  upon  the  whole  matter  the  committee  are  of  opinion, 
**  that  the  Lords  of  Seflion  have  not  taxed  and  afcertained  the 
<*  petitioner's  cofts  and  expences  agreeably  to  the  forementioned 
<*  order  and  judgment  of  this  Hou(e,  on  hearing  her  appeal ;  and 
**  are  likewife  of  opinion,  that  the  faid  Lords  of  SeflTion  he  di<" 
**  reded  to  tax  the  petitioner's  cofts,  expences,  and  damages, 
**  according  to  the  articles  of  regulation  |  and  to  note  what  extra* 
^*  vagancics  they  Qiall  difallow  /' 

w  Which 


cc 
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«*  Which  report  was  read  by  the  clerk  entire.  And  the  firft 
*<  refolution  being  again  read,  the  fame  was  agreed  to  by  the 
<*  Houfe.  Then  the  other  refolution  being  likewife  read  a  fecond 
^*  time,  was,  with  fome  amendments,  agreed  to  by  the  Houfe, 
**  and  ordered  as  follows : 

*<  *  Ordered,  that  the  faid  Lords  of  Seflion  be  and  are  hereby 
<*  dire£ted  to  tax  and  afcertain  the  petitioner's  cofts  and  expenc^s, 
<<  by  cooCdering  the  particulars  of  fuch  cods  and  expences,  article 
«  by  article/  ** 

Mrs.  Lyon  prefented  a  fecond  petition  to  the  Houfe,  complaining,  !7'9« 
**  That  the  Lords  of  Seflion  in  Scotland  have  not  taxed  the  peti-       '  '^ 
**  tioner's  cofts  and  expences  agreeably  to  the  order  and  judgment 
<'  of  this  Houfe,  of  the  aad  Auguft  17159  and  the  order  of  the 
**  nth  February  17 17,  and  praying  relief  j" — which  was  referred 
to  a  committee. 

The  Earl  of  Clarendon  reported  from  the  Lords  committees :  »7i9-«o* 
**  That  the  committee  have  accordingly  confidercd  the  faid  peti*  /    ^* 
<*  tion,  and  heard  counfel  thereupon,  as  well  on  behalf  of  the 
"  Earl  of  Aboyne  as  for  the  petitioner,  and  think  proper  to  ac* 
<'  quaint  your  lordfhips  with  the  matter,  as  it  appeared  before 
"  them  :'* 

(Here  are  recited  the  judgment,  20th  Augud  1715,  and  pro- 
ceedings thereupon,  before  the  Court  of  Seflion ;  Mrs.  Lyon's 
petition  of  21ft  December  171 7,  and  the  refolution  and  order  of 
the  Houfe,  i  Jth  February  1717-18.)  "  Which  (laft-mentioned) 
'*  order  being  likewife  by  the  petitioner  foon  after  exhibited  to 
*<  the  faid  Lords,  and  therewith  a  bill,  amounting  to  78;/.  the 
^*  faid  lords  did  not  only  rejed:  the  whole  charges  (he  had  been  at 
"  before  them,  on  their  ordering  her  the  faid  100/.  in  the  name 
''  of  cods,  which  amounted  to  about  23/.  15/.  (ierling;  but  alfo 
'^  the  charges  (he  had  been  at  in  her  complaint  to  the  Houfe 
"  thereupon,  which  amounted  to  50/. ;  and  gave  for  reafon, 
**  *  That  fuch  cofts  fell  more  properly  to  be  taxed  by  your  Lord" 
'*  (hip's:'  And  in  taxing  the  petitioner's  faid  bill,  the  faid  lords 
*'  difallowed  all  the  articles  therein  charged  for  counfei's  fees,  in 
**  drawing  anfwers  to  the  faid  Earl's  reclaiming  bills  or  petition.% 
"  amounting  to  upwards  of  100/.  fterling  :  though  (he  was  obliged 
'*  by  the  interlocutors  of  the  faid  Lords  of  Scflioivto  give  in  all 
'^  the  f^id  anfwers  to  fuch  reclaiming  bills  or  petitions,  and  to 
*'  have  the  fame  drawn  and  figned  by  counfel  ^  or  in  default 
**  thereof,  flie  muft  have  loft  the  whole  cfFefi  of  her  fuit:  And 
"  the  committee  upon  this  occafion  think  proper  to  take  notice, 
'^  that  the  faiJ  lords  did,  notwithftanding,  allow  the  petitioner 
"  her  charges  for  printing  the  faid  anfwers,  and  the  fees  paid  to 
"  the  clerk  in  putting  in  the  fame :  The  committee  further  ac- 
'^  quaint  your  lordfhips,  that  the  Lords  of  Seflion  likewife  refufed 
'*  toallo-^  the  petitioner  what  (he  was  from  time  to  time  obliged 
'^  to  pay  for  inroUing  her  caufe  before  the  Lord  Ordinary,  money 
*'  to  cltrks'  fervants,  extrador's  fcrvants,  and  to  her  agent  or  foli- 
**  citor,  and  fevcr.1l  other  expences :  But  the  counfel  for  the  faid 
*'  liarl  iuGfting   that  fuch  particulars  of  cofts  are  not  ufually 

•*  allowed 
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'*  allowed  by  the  Lords  of  Scflion,  the  corrmtttee  think  proper 
**'  further  to  acqU'iint  your  lordfhipS)  that  there  was  pioduced 
**  before  themi  on  the  part  of  the  petitioner^  a  declaration  or 
<*  certificate  under  the  hands  of  fcveral  advocateSi  ancient  prac- 
"  tifrrs  before  the  Lords  of  Sc(Eon,  teftifying,  «  That  the  <<nef 
**  cLimcd  in  the  account  of  expences  givcu  in  by  her  in  the 
<<  taxing;  of  her  coiiS)  as  paid  id  the  Loids  of  Seihon's  principal 
<*  frrvaiits,  to  advoc-Ue's  fecond  fervants,  to  clerks  and  ri* 
*<  tra£lors  fervanfSi  and  to  agrnts,  for  their  agcnring  proceffcs 
<*  and  pleas  ef  hw^  were,  many  years  before  the  petitioner's 
*<  procefs,  in  ufe  to  be  paid  by  all  perfons  whatfoevcri  whether 
*<  purfuers  or  defenders  before  the  fiid  Lords;  infomucli 
<*  that  no  peifon  now  can,  nor  could  for  many  years  pa(l| 
<*  profecute  or  defend  any  fuit  at  law,  without  paying  the  faid 
**  dues  to  the  above- naentioned  perfons:  And  that  the  lawyers 
•<  in  that  part  of  Great  Britain  do  receive  their  confultation 
^  money  for  drawing  anfwers  to  petitions,  ordained  to  be  an- 
'(  fwercd  by  the  faid  Lords ;  which  are  the  fame  with  the  above- 
*<  mentioned  reclaiming  billS|  at  well  as  for  drawing  the  faid 
**  petitioi.s  i  and  generally  for  all  papers  figned  by  lawyers  pre- 
«  fenred  to  the  faid  lords  f 

**  The  committee  think  fit  alfo  to  acquaint  your  lordSiips, 
<<  that  they  obferve d  a  di(lin£iion  made  by  the  Lords  of  Seffionj 
<*  that  Che  former  order  of  this  Houfe  dite;£led  only  their  taxing 
<*  fuch  cods  and  expences  as  preceded  tlie  petitioner's  faid  appeal; 
^<  though  your  committee,  upon  their  rnquiry,  obfenred  the  (aid 
*<  lords  have  allowed  her  frveral  liims  of  cofta  fince  the  detemi" 
^<  nation  of  this  Houfe  on  hearing  the  fame,  particularly  upos 
^<  the  petitioner's  application  to  the  faid  lords,  purfuant  to  yoor 
<<  lord  (hips'  laft  order^  direfting  them  to  tax  her  cofts,  article  by 
"  article : 

*<  The  committee,  before  they  conclude,  likewife  think  k 
<*  proper  to  inform  your  lordlhips,  that  though  the  petitionei^s 
*<  bill  of  cofts  before^mentiooed,  given  in  to  the  Lorda  of  5e(Ean, 
*'  amounted  to  785A ;  yet  the  faid  lords,  by  difallowing  or  reducjpig 
*<  divers  articles  therein  contained,  have  taxed  the  fame  at  a 
'*  fum  under  300/.  which  is  in  no  fort  a  compenfation  to  the  peti- 
*<  tioner  for  her  cofts;  in  ref^ard  it  was  alleged,  that  though  (he 
^  was  allowed  her  whole  bill,  yet  the  fum  would  fall  mudk 
<^  (h(trt  of  the  real  cofts,  which  the  aforementioned  fuits  and 
<*  procefles  have  neceflarily  occalioned  her. 

*<  And  the  committee  conceiving  this  to  be  a  matter  wherein 
**  the  honour  and  judicature  of  this  Houfe  is  very  nearly  con- 
'*  cerned,  they  declined  coming  to  any  opinion  ^  but  humblf 
*'  leave  the  fame  to  your  Iord(hip's  confideration,** 

•*  Which  being  read  by  the  clerk  intire,  *  It  is  ordered,  thai 

<*  the  faid  report  be  taken  into  further  contideration  on  this  day 

•'  fc'nnight ;  and  the  lords  to  be  fummoned/  " 

1719-20,  The  faid  report  being  again  read  by  the  clerk,  and  debate  there- 

Feb.  16,       upon,  "  It  i*9  ordered,  thnt  the  fdid  report  be  referred  back  to  the 

••  fame  committee,  t  j  coufider  what  further  fums  fliould  be  alloircd 
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*^  the  petitboer  for  her  cofts  i  and  to  report  the  fame  to  tlie 
«  Hoafc." 

The  Earl  of  Clarendon  repotted  back  from  the  Lords  commit-  Feb.  a4« 
teeS|  "  That  an  attefted  copy  of  the  petitioner's  bill  of  cofts, 
'<  which  was  by  her  exhibited  to  the  Lords  of  Seffion  in  Scotland^ 
'^  was  laid  before  the  committee,  who  in  the  fird  place  proceeded 
<(  tocoofider  the  nature  of  fuch  cofts  therein  as  were  by  the  faid 
"  Lords  of  Seflion  difallowed }  and  in  fuch  conGderaiion  were 
'<  attended  by  an  ancient  pradiifer  in  caufes  before  the  Lords  of 
*'  SelEon ;  and  having  heard  him,  upon  oath,  as  to  the  ordinary 
<<  allowances  made  for  the  feveral  articlvs  in  the  petitioner's  faid 
*<  bill  fo  difallowed  as  aforefaid,  and  particularly  confidered  the 
**  fame  are  of  opinion,  that  mod  of  them  ought  to  have  been 
*^  allowed ;  and  therefore,  having  caufed  fuch  of  the  faid  articles 
"  to  be  caft  up,  they  find  the  fum  total  thereof  amounts  to 
"  1 86/.  ^.  4id. : 

^<  The  committee  alfo,  upon  their  enquiry  into  the  other  dif- 
*^  allowances  of  the  faid  Lords  of  Seflion  of  the  peiitioner'a 
"  cofts  and  expences,  were  informed  that  the  faid  lords  wholly 
^'  difallowed  all  th:  cofts,  charges,  and  expences  (he  had  been  at 
"  upon  her  laft  application  to  this  Houfe,  when  (he  was  obliged 
**  to  complain  that  the  Houfe  of  Lords  had  not  taxed  her  hef 
*^  cofts,  purfuant  to  your  lordQiips  order,  on  hearing  her  appeal ; 
*'  which  cofts  upon  that  application,  as  (he  alleged  and  offered 
*'  to  make  oath,  amount  to  50/.  and  upwards,  exclufive  of  the 
*'  whole  incident  charges  and  damages  (he  had  been  put  to  in 
**  profecuting  her  feveral  fuits  for  thirteen  years  paft ;  but  the 
"  faid  Lords  of  Seflion,  on  their  refufal,  gave  for  reafon,  that  the 
*^  charges  of  the  faid  application  fell  more  properly  to  be  taxed  by 
«  this  Houfe : 

<*  The  committee  were  likewife  informed,  that  the  cofts  and 
''  charges  which  the  petitioner  has  neceflarily  been  already  put 
**  to  upon  her  prcfent  application  to  'your  lordfhtps,  and  the, 
**  furthier  charges  which  will  unavoidably  be  incurred  before  (he 
*^  cy  reap  any  advantage  thereby,  will  not  be  lefs^  than  the 
*^  expences  which  her  faid  former  application  •  -occalioned^. 
*'  amounting  as  is  above  mentioned  to  upwards  of  50/. 

**  The  committee,  upon  this  whole  matter,  think  it  further  ne- 
"  cefi'^ry  to  acquaint  your  lordfl^ips,  that  the  cofts  taxed  upon 
'*  the  petitioner's  bil),  by  the  faid  Lords  of  Seflion,  amount  to 
"  295/.  befides  her  charges  of  extracting  their  decree,  which 
'*  they  have  alfo  allowed,  though  not  afcertained;  and  which 
*^  the  committee  were  informed  by  the  fame  ancient  pra£tifer 
"  will  amount  to  upwards  of  30/. ;.  that  the  cofts  difallowed  by 
**  them,  which  the  committee  conceive  (bould  have  been  allowed, 
**  amount  to  1 86/.  ^.  4id*  which,  with  the  cofts  of  the  faid  two 
"  applications  to  this  Houfe,  amounting  to  looA  make  together 
*'  in  the  whole  the  fum  of  OiiL  4s.  ^Id. 

**  Which  being  read  by  the  clerk  intire,  ^  It  is  ordered,  that  the 
*'  faid  report  be  taken  into  further  conflderation  on  Monday  nexc> 
^  and  the  lords^  to  be  fummoned*' '' 

M     '  •^The 


l6^  (5A$tS  ON  AFPEAL  FROM  SeoTLlN0« 

Uil^h^'  "  '^^^^  ^'^^^  report  being  again  read  by  the  clerk  aod  agiccJtOi 

*'  the  following  order  was  made : 

(C 


It  18  ordered  by  the  lords  fpiritual  and  temporal  ia  parliatneot 
^*  aiTembkd,  that  the  faid  Earl  of  Aboyne,  his  tators  andcun- 
*^  tors  do  forthwith  make  payment  to  the  faid  Katherine  Lyon  of 
**  the  fum  of  6i  I /.  4/.  4^^.  for  her  cofts  and  expences  in  the  fef> 
'*  rai  fuirs  and  procelTes  mentioned  or  referred  to  in  her  faid  ap- 
^*  pealy  and  in  refpe£t  of  further  cofts  fince  incurred,  upon  her 
*<  feveral  applications  for  obtaifning  relief  upon  the  matters  com- 
«*  plained  of  in  her  faid  petition." 

In  the  Di^iionary  of  Decifions,  toI.  i.  p.  439.  Implied  Difcharit 
and  Renunciation,  many  deciiions  are  fiated  for  the  dodrine,  that 
after  extraAing  a  decreet  expences  are  not  to  be  allowed :  but  that 
do£krine  in  the  prefent  appeal  was  reverfed^ 


Cafe  38.  John  Goddard,  Gentleman,        -          -  Appelkrd', 

Fountiin.     gj^.  j^j^^^  Swlnton,  Baronct,         -         -         Re/pmient. 

ij  July 

I7®9»  30th  Auguft  1715. 

Ftreiin  Dtcrte  —The  effcd  of  a  jttdgment  of  the  Cosrt  of  Kin§*s  Beoc&f 
when  founded  upon  by  a  purfuer  a^inft  a  defender  tn  the  Court  of  Se^KNL 

Homologatkn. — The  defender  had  in  Enghmd  been  furrendered  by  his  bail,  wl» 
weie  difcharged  ;  and  the  defender  executed  an  ioftrunent,  iiDpottiag  dtft 
the  judgment  (bould  not  be  releafed  by  fiicb  diicbarge  \  this  inlbumeat  Una^ 
not  to  honiobgate  the  iudgment. 

,^HE  appelhnt*5  mother  Urfula,  as  admlniftratrtx  of  his  late 
•*  father  Robert  Goddard,  deceafed,  in  Odober  1700  com- 
menced an  a£lion  againfl  the  rcfpondent  before  the  Court  of 
Seflion  for  payment  to  her  of  the  fum  of  404A,  with  intereftfioce 
the  year  1680 ;  dating  the  circumflances  of  the  cafe  to  be: 

That  in  i^?75i  the  refpondent  being  at  London  and  dealingasa 
merchant,  he  and  the  faid  Robert  Goddard  and  nine  other  petibos 
execated  articles  of  agreement  under  their  hands  and  feals  to  be- 
come partners  in  a  fliip  called  The  John  and  Thomas  ef  London^  anJ 
her  cargo,  to  the  value  of  3S00/.  on  a  voyage  to  Guinea;  and  all 
the  parties,  under  a  penalty  of  6000L,  covenanted  to  account  with 
and  pay  each  other  for  fuch  proceeds  of  the  eargb  as  (hould  come 
to  each  partner's  hands  : 

That  by  the  faid  articles  Mr.  Goddard  was  declared  to  have 
four  parts  of  32  in  the  faid  fhip  and  cargo ;  and  the  (hip»  ptor' 
ing  fuccefsful  in  her  voyage,  returned  to  the  port  of  London  in 
1677,  and  the  difpofal  of  the  cargo  was  committed  to  the  refpon- 
dent, as  caihier  and  agent  for  the  partnerihip :  he  received  thereon 
to  the  value  of  5403/.  9/.  4^.,  whereof  675/.  8/.  8rf.  was  Mr« 
Goddard's  (hare ;  and  the  refpondent  having  paid  him  28j/*  if* 
td.^  there  remained  due  to  him  390/. ; 
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That  after  Mr.  Goddard's  death,  the  faid  Urful;»,  his  ^tvidow 
and  adminiftratrix,  brought  an  a6lion  of  covenant  upon  the  faid 
atticles,  in  the  Court  of  Kinj^'s  Bench  againfl:  the  refpondent,  for 
the  faid  whole  fum  of  675/.  8/.  Sd.  received  by  him,  fetting  forth 
in  her  declaration  the  covenant  m  the  articles,  and  alleging  in 
h&y  that  the  refpondeht  had  been  appointed  cafliier  of  the  faid 
cargo,  and  had  received  out  of  the  fame  5403/.  9/.  ^rfi,  of  which 
the  faid  fum  of  675/.  8/.  Sd,  was  her  late  hufband*s  (hare  : 

That  the  refpondent  demurred  gcnerallj;^  to  the  f^id  declaration^ 
thereby  admitting  the  fafts  ftated  to  be  true ;  and  after  feveral 
adjournments  the  demurrer  upon  argument  being  over-ruled,  si 
writ  oT  inquiry  was  ilTued,  which  viras  executed ;  and  the  jury 
upon  ftating  the  account  found  the  refpondent  indebted  to  the 
dcceafcd  390/.,  which  funi/they  afleiTcd  for  damages  to  the  ad- 
miniftrafrix ;  and  thereupon,  in  Hilary  term  1680,  judgment  was 
iigned  and  entered  up  for  her  again  ft  the  refpondent  for  the  faid 
390/.  and  for  14/.  cqfts,  in  all  404/.  fterling : 

That  the  refpondent  being  unable  to  fatisfy  the  faid  debt,  prc^ 
tailed  on  Mrs.  Goddard  not  only  to  forbear  fuing  to  execution, 
but  alfo  to  difcharge  his  bail  j  and  accordingly,  on  the  2^th  of 
February  1680,  (he,  by  an  inrtrument  under  her  hand  ar>d  frtal^ 
(which  was  drawn  and  prepared  by  the  refpoidcnt  and  attcftcd 
by  himfelf,)  taklri'g  notice  of  his  inability  to  pay  the  debt  fo  re- 
covered againft  him,  declared  that  his  bail  (hould  ftand  difcharged^ 
and  that  they  might  be  at  liberty  to  vacate  their  recognizance : 
and  the  refpondent  by  a  writing  indorfed  on  this  inHirumTnt,  and 
(igned  by  him  and  one  of  the  bail,  declared  ^<  that  no  claufe  or 
"  ciprcffion  thereiq  mentioned  is  intended,  or  (hall  be  conftrued 
*'  or  meant  to  intend  the  releafe  or  difcharge  of  the  judgment 
"  within  mentioned,  obtained  by  the  within  Urfula  Goddard 
"  agaiufl  the  faid  John  Swintoii ;  or  is  it  intend^-d  or  meant  there- 
"  by,  in  any  ways  or  means  howfoever  or  whatlocver,  to  preclude 
••  the  faid  Urfula  Goddard  from  obtaining  any  advantage  upon  rtie 
**  fliid  judgrn'ent  again  (I  the  faid  John  Svvinton  for  tlie  recovery 
*'  of  her  debt  due  frOm  the  faid  John  Swinton  to  the  faid  UrfuU 
"  Goddard :" 

That  the  refpondent  being  reRored  to  his  cftate  in  Scotland 
(upon  the  profpcfl:  of  which  Mrs.  Goddard  had  ^iven  him  for- 
bearance), but  refufing  to  make  payment  of  what  was  owing  by 
him,  the  faid  Urfula's  a£lion  concfuded^  ihai  the  faid  judgment 
of  the  Court  of  King^s  Bvnch  niight  have  the  authority  of  the 
Court  of  Seflion  interpofed  thereto,  and  that  Sir  John  might  be 
decerned  to  pay  the  faid  404 A  (teriing  with  interVft,  and  that  all 
execution  might  be  direded  thereon.  And  in  this  action,  the  faid 
Urfula  produced  (what  (he  faid  was)  an  original  of  the  ankles  of 
agreement,  with  the  EngliOi  judgment,  and  inftrument  executed 
Upon  the  difcharge  of  the  refpoildent's  bail. 

Before  any  determination  in  this  matter,  the  faid' Urfula  died ;» 
and  the  appellant  hating  adminiftered  to  her,  and  alfo  confirmed 
the  faid  debt  in  Scotland,  revivdd  the  a£)ion  againfl  the  refpon- 
dent in  1704.    Varioud^  ftcps  were  afterwards  tak^n  in  this  ac- 
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lion»  and  in  February  1 708  it  was  remitted  to  the  Lord  Ordtoarjf 
to  make  a  date  thereof :  the  points  then  in  queftion  before  his 
lordihip  were, 

I  ft,  Whether  the  jud|;mei1t  obtained  in  England  (hould  be 
taken  as  res  judicata^  and  (hould  be  admitted  as  a  fufficie&t 
proof  of  this  debt  without  any  other  evidence* 
2d,  Whether  the  inftrument  for  difcharging  the  refpondem's 
baily  and  his  declaration  indorfed  upon  it,  (hould  be  deemed 
an  homologation  of  the  judgment  \  and 
3d,  Whether  annual-rent  ought  to  be  paid  for  this  debtitf/<ar 
paElo  vel  ex  lege.  This  laft  point  did  not  come  under  the  appeal. 
The  Court,  upon  a  report  by  the  Lord  Ordinary,  on  the  13^ 
of  July  1709,  **  Found  that  the  aforefaid  declaration  doth  homo- 
*<  iogate  and  exclude  all  obje£lions  againft  the  judgment )"  ts 
which  they  adhered  on  the  -idch  and  28th  of  July.     But  there* 
fpondent  having  prefented  another  petition^  in  which  he  con- 
tended that  former  deciiions  of  the  Court  were  in  his  (avoar,  aui 
ftated  that  the  appellant's  father  had  never  (igned  the  anicb 
of  copartnerihip ;   the  Court  allowed  a  re^hearing,   and  afttf- 
wards,  in  June  17 10,  <*  found  that  the  declaration  granted  by 
**  the   refpondent  did  not  homologate  and  exclude  objediom 
<<  againft  the  judgment^*'  to  which  they  adhered  on  the  13th of 
February  171  !•     And  on  the  3d  of  December  17131  cheCostt 
*<  fuftained  the  judgment  of  the  Court  of  King's  Bench,  the  ap- 
^  pellantinftrudiiog  that  Goddard  was  copartner,  and  thatSif 
^*  John  was  ca(hier  and  had  intromiffion  to  make  him  liable  for 
•*  Goddard's  proportion. " 
$kwjmn.      The  appeal  was  brought  from  •*  feveral  interlocutors  of  the 
f  "w***       «  Lords  of  Council  and  Seffion  of  the        day  of  June  1 7 10,  the 
1715^         '*  13th  of  February  171 1,  and  3d  of  December  I7i3«" 

Heads  of  the  Appellant^ t  ArgumenU 
The  judgment  ought  to  be  allowed  to  be  a  fufficient  proof  of 
the  matters  now  direded  to  be  proved  over  again ;  and  the  n* 
ther  (ince  it  appears  from  the  judgment,  that  the  refpondent  bf 
demurring  generally  had  admitted  and  confefTed  thefe  very  fadii 
inter  alia^  to  be  as  they  are  fet  forth  in  the  declaration,  viz.  That 
the  appellant^s  father  was  co-partner,  and  that  the  refpondent 
was  caihier  of  the  faid  cargo,  and  had  received  the  proceeds  of 
it :  befides  which,  by  the  articks  of  copartnerftiip  produced  and 
vead  at  all  the  hearings,  and  admitted  by  the  refpondent  to  be  his 
z&  and  deed,  it  is  maoifcft,  that  the  appellant's  father  wai 
copartner* 

The  inftrument  fof  difcharging*  the  refpondent's  bail,  which  is 
attefted  as  a  witnefs  by  himfelf,  wherein  he  declared,  that  be  wai 
not  then  aUe  to  pay  the  faid  debt ;  and  his  indorfement  upon  Ae 
fame,  whereby  he  agrees,  that  nothing  contained  in  that  indro' 
ment  (hould  releafe  the  faid  judgment  or  preclude  Mrs.  Goddtfd 
from  recovering  the  debt  due  to  her  thereon,  are  fuch  acknow- 
ledgments of  the  faid  debt,  and  fuch  an  eftablifhmeot  of  the 
judgmeor,  and  of  the  Several  material  fads  in  the  declaratioi 
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mentioned,  on  vAick  the  faid  jadgment  is  founded^  9$  imounft 
to  a  ftxicSt  homologation  or  confirmation  of  the  fame. 

Heads  of  the  RefponitnCs  Argument. 

The  faid  declaration  figned  by  the  refpondent  was  not  a  formal 
or  direfi  covenant  or  deed  of  confenr,  nor  can  import  a  homo- 
iogation  of  the  judgment  of  the  King's  Bench ;  becanfe  it  was  not 
made  freely  and  voluntarily)  but  nutu  carceris^  the  refpondent 
being  then  furrendered  by  bis  bail,  as  appears  from  the  exprr fs 
words  of  the  releafe,  and  being  in  the  power  of  the  faid  Urfula 
Goddard  and  ready  to  be  put  in  gaol  \  and  by  the  conftant  prac- 
tice of  the  law  of  Scotland^  agreeably  to  the  principles  of  the 
civil  law,  a  deed  made  even  diredly  confirming  any  judgment  or 
covenant  in  fuch  a  cafe,  ceuld  have  been  of  no  force,  unlefs  the 
jttftice  and  equity  of  fuch  judgment  orherwife  appeared  to  the 
Court.  It  was  upon  reprefentation  of  former  decifions  and  a  full 
argument  on  that  fubjeA,  that  the  Court  of  SeflTion  were  brought 
to  alter  their  firft  fentimentSf  for  <'  nihil  confcnfui  tarn  contra* 
^  riora  eft  qu»ni  vis  atqoe  metos  i  quern  comprobare  contra  bo« 
^  nos  mores  eft.     Ulpianus  Lex,  1 1$.  de  Reg.  Juris." 

As  this  deed  was  involuntary,  fo  it  was  not  at  all  to  the  pur* 
pofe  that  the  appellant  contends  for:  The  refpondent**  bail 
baving  furrendered,  or  ac  leaft  agreed  to  forrender  him,  they  in- 
fifted  to  be  releafed,  and  this  the  faid  Urfula  agreed  to,  in  con* 
fideration  of  the  payment  of  5  Qiillings :  but  (he  being  anxious  to 
referve  to  herfelf  the  benefit  of  the  f^id  judgment  again  ft  the 
refpondent,  (he  obliged  him  to  declare,  that  the  releafe  of  his  bail 
was  not  intended  to  difcharge  the  judgment  or  any  advantage 
agaioft  the  refpondent  for  payment  of  the  debt*  The  point  in 
view  was  not  to  confirm  the  judgment,  but  to  declare  what  was 
tbe  intent  of  the  releafe. 

The  validity  and  equity  of  this  judgment  depends  upon  this 
point,  aroongft  others,  viz.  whether  the  faid  Robert  Goddard 
was  a  copartner  with  the  refpondent,  and  others,  and  this  point 
the  refpondent  difputes,  and  fays,  that  Robert  Goddard  never 
figned  thcfe  articles  :  if  this  be  the  cafe,  though  a  party  may  by 
homologation  fupply  any  defefk  of  a  deed  which  depends  upon 
bimfclf  only,  yet  no  deed  of  tbe  refpondent's  could  have  made 
Robert  Goddard  a  partner  in  the  whole  ftock  without  confent  of 
the  whole  partners ;  and  it  was  upon  this  ground,  among  others,, 
that  the  Cotirt  proqounced  the  interlocutor  of  the  13th  of  Feb* 
ruary  171 1. 

There  is  no  law  nor  precedent,   binding  or  obliging,   the 
fovereign  court  of  any  country  to  put  in  execution  the  decree  or 
fentence  of  any  court  of  another  country  ;  and  in  the  year  1680,. 
when  the  judgment  of  the  King's  Bench  was  given,  aa  well  as  ia    * 
the  year  1700,  when  the  a^ion  was  commenced  before  the  Cotirt 

£f  Seflion,  the  kir\gdon)  of  Scotland  was  feparate  from  England 
.  I  much  as  any  other  kingdom  of  Cbriftendom.  Even  now  after 
tbe  union,  i'  remains  ftill  equally  diftinft  in  all  things  that  con* 
ff rn  the  h^ws  of  civil  rights  and  the  limits  and  extent  of  jurifdic'^ 
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tion  by  cxprefs  ftipulation ;  the  governing  maxims,  therefore, 
far  in  parerh  tion  habet  imperium  vel  poteftatem,  and  extra  territorium 
jus  dicenti  impune  non  paretur  muft  take  place  as  much  as  ever^  aud 
the  judg[ment  of  the  King's  Bench  can  no  more  take  place  in 
Scotland,  than  thofe  of  the  Court  of  SelFion  can  take  place  in 
England. 

But  eycn  fuppoGng  the  judgment  of  the  King's  Bench  to  have 
the  fame  effedi  and  force  but  of  England,  that  the  appellant 
contends  it  ought  to  have,  yet  the  interlocutor  of  the  3d  December 
1 7 13  IS  moft  juft;  for  the  appellant  did  not  infift  only  upon  his 
judgment,  but  likewife  upon  a  counterpart  of  the  articles  of  co- 
partncrfliip  which  he  produced.  The  whole  caufe  was  thereby  by 
him  fubmitted  to  the  Court  \  and  if  the  refpondent  had  any  thing 
to  ob]e£V  to  the  faid  Goddard'e  being  a  partner,  the  Court  ought 
to  *have  received  it.  The  appellant,  even  oftcner  than  onccy 
grayed  for  leave  to  make  further  probation,  and  infifted  that 
lis  father  was  copartner,  and  that  the  refpondent  was  cafliier  and 
tcceived  his  efFefts. 

'  It  makrs  no  di6Ference,  that  the  articles  were  in  relation  to 
Englifli  buGnefs,  and  executed  in  England  by  perfons  refiding 
there;  becaufe,  the  obje6^ion  in  this  cafe  arifes  from  the  fcpara- 
tion  of  jurifdiftion,  which  \%  juris  puhlici :  And  the  only  qucftion 
is,  whether  the  judgment  of  the  King's  Bench  does  bind  the 
Court  of  Seflion  to  proceed,  without  inquiring  into  the  caulc» 
againft  a  perfon  and  his  property  in  Scotland,  which  are  under  the 
direction  and  protedlion  of  the  law  and  jurifdtflion  bbtainiiig 
there. 
Judgment,  After  hearing  counfel,  It  is  ordered  and  adjudged^  that  the  fail 
«.^^***^  ^^//Vf^^  and  appeal  he  difm[ffed  this  Houfe^  and  that  the  interlocui»s 
complained  of  in  the  faid  appeal  be  affirmed* 

For  Appellant,        Rc5.  Raymond.     Sam»  Mead- 
For  Kefpondcnt,    David  Dalr^mple.      J.  J^^f^^* 
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Robert  Middleton,  Reflor  of  St.  Mary's  in  Cj^k  w 

Colchefter,.        -        •        .        .        -      appellant  i  ^^' 

Lieutenant-Colonel  John  Balfour,     -        -     Refpgndent. 

2d  Sepiemher  1715. 

Jieriuhh  smd  MweakU.'-^X  father  in  164 1,  upon  kis  cldefl  fonli  marriage, 
fettled  an  eftac  upon  him  anct^thc  heirs  thereof,  ref«rving  a  p3wer  to  bur- 
<iea  :  the  Ton  was  infefr^  and  hal/the  marrbge  portion  ptid  to  the  «fat)it>r  ; 
but  (he  wife  dying  without  inVie,  within  vejr  and  day,  the  father  gran-ed  p 
bond  to  the  fon  to  employ  Caoie  for  his  benrfi'y  ur  lo  tt^:\Gt  hi)  power  qf 
burdening  protar.t9\  the  elde/t  ion  alfo  dying,  the  father  fettled  the  eftate 
upon  the  fccond  fon,  who,  after  the  father*a  death,  granted  heritable  fi:curi- 
tiea  with  infefdneot  to  creditors  tbeieon  in  j^)66,  upon  which  appiifingi 
were  led  in  1670.  His  fon  hating  taken  up  (he  fuccrfiion  as  hrir  to  bi» 
uncle,  inflrad  of  his  father  (the  fccond  fon)  \  ai  th(r  inllance  of  creditors,  the 
cootradl  of  marriage  and  infcftment  were  reduced  by  the  Court  of  Seffioo, 
but  w.th  adaufc,  that  the  half  of  the  mamage-p-^rtion  whieh  hal  bern  paid 
ihould  be  a  real  burden  U(ion  tberftate  :  this  half  was  afterwards  confirmed 
*  by  the  executor  and  sd]j]dication  talten  in.  i69o>  In  a  competition  between 
the  peribn  having  right  to  the  hertiahie  }xMdt  and  infeftments  in  1666,  with 
apprifings  thereon  in  1670,  and  the  perfou  having  right  to  the  half  of  the 
marriage -portion,  the  Court  having  preferred  the  latter^  the  judgment  is 
revcrfcd. 

I 

"DY  contraS  of  marriajre  in  April  1641,  between  Sir  Robert 
*^  Arnot)  fon  of  Sir  James  Arnot  of  Fairnie,  and  Elizabeth 
Bruce,  daughter  to  George  Bruce  of  Carnock»  Sir  James  Arnot, 
in  confideration  of  the  faid  marriage  between  his  fon  Sir  Robert 
and  the  faid  Elizabeth  Bruce,  and  of  i6,oco  merks  to  be  paid  by 
the  faid  Bruce  of  Carnock,  conveyed  all  his  eftate  and  lands  of 
Fairnie  to  his  fon  Sir  Robert,  and  the  children  of  the  marriage 
byway  of  entail,  rcferving  hi«  own  life-rent  in  part  thereof,  and 
a  power  of  burdening  the  faid  eftate  with  16,000/.  Scots,  and  ^ 
upon  thiscontrafl  an  inftrument  of  fafine  was  taken.  Mr.  Bruce 
pf  Carnock,  foon,  after  the  marriage,  took  efFcft,  paid  the  fam 
pf  8000  merles,  half  of  the  faid  16,000  merks,  to  ^it  James 
Aniot,  the  father:  But  Elizabeth  Bruce  died  within  year  and 
o^y  of  her  marriage  without  a  living  child,  and  the  other  half 
was  not  paid.  Upon  an  agreement  in  January  1641-2,  relative 
to  this  matter,  between  Sir  James  Arnot  and  Mr.  Bruce,  Sir 
James  granted  bond  to  Mr.  Bruce  of  Carnock,  that  he  would 
either  employ  the  faid  8000  merks,  for  his.  Sir  Robert's  be- 
nefit, o(  diminiib  the  power  he  had  of  burdening  the  edate 
fro  ianto. 

Sir  Robert  Arnot  died  foon  after^^^nd  his  father  re-entered  toc 
th.:  enjoyment  of  theeftwte;  and  afterwards  executed  a  fettlement 
thereof  to  himfelf  in  life-rent,  and  after  his  dcceafe  to  James 
Arnot,  his  eldeft  fon  then  living  in  fee. 

Sir  James  Arnot  and  James  his  fon  having  afterwards  borrowed 
from  Henry  Wemyfg,  the  appellant's  grandfather,  the  fum   of    ^ 
4000  merk  ,  did,  by  their  bond  dated  Sth  February  1650,  bind, 
tbemfelves,  their  I^eirs,  &c.  to  pay  the  fame  with  intereil  at  Can* 
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diemas  i6c  t  to  the  faid  Henry  Wemyfs,  and  in  cafe  of  his  deaths 
to  Ifabel  Wemyfs  and  Margaret  Wemyfs,  his  daughters,  equally 
between  them.  Sir  James  Arnot  having  died  before  the  faid 
debt,  or  any  part  thereof,  was  paid,  and  the  faid  Henry  Wemyis 
being  alfo  dead,  James  Arnot  the  fon,  on  the  24th  of  May  1666, 
granted  two  heritable  bonds  for  fecuring  payment  thereof,  one  of 
them  to  John  Middleton  (the  appellant's  father,  who  had  married 
ontf  of  Henry  Wemyfs's  dauf^hters),  and  Margaret  his  wife,  and 
the  other  to  the  faid  Ifabel  Wemyfs.  Thefe  bonds  feverally  bore, 
that  the  parties,  at  the  earned  requeft  of  the  faid  James  Arnot, 
\irere  willing  to  fuperfede  payment  of  their  refpe£live  halfs  of  the 
faid  debt  and  intereft,  each  half  then  amounting  to  2io8  merks, 
and  therefore  the  faid  James  Arnot  granted  to  each  of  the  parties 
an  annual -rent  of  1 30  merks  10  (hillings  and  8 J.  Scots  to  be  iffuing 
and  payable  out  of  all  his  faid  eftate  at  Lammas  and  Candlemas 
by  equal  portions,  with  a  penalty  in  cafe  of  non-payment.  Upon 
thefe  two  bonds  the  parties  were  feverally  infeft.  On  the  13th  of 
September  1670,  Ifabel  Wemyfs  afligned  to  the  appellant's  father 
the  faid  heritable  bond  in  her  favour :  And  no  part  of  the  faid 
annual-rent  being  paid,  the  appellant's  father  and  mother  ia  their 
own  right)  and  the  appellant's  father  as  aflignee  of  the  faid  Ifabel 
Wemyfs,  on  the  25th  of  April  167^],  obtained  a  decree  of  ap- 
prlfing  againft  the  faid  eftate  for  the  arrears  of  both  the  faid  an- 
nual  rents  then  amounting  to  1 508  merks. 

The  faid  James  Arnot  died,  leaving  the  eftate  much  incumbered 
with  debts,  and  was  fucceeded  by  his  fon  James.  This  James,  for 
the  purpofe  of  getting  the  eftate  free  of  thefe  debts,  ferved  bimfelf 
heir  in  fpecial  to  Sir  Robert,  his  uncle,  who  had  been  infeft  in  the 
eftate  in  virtue  of  the  marriagc-contra£l.  And  thereupon  the 
JjOrd  Burleigh,  and  other  creditors  of  James  the  fon,  brought  an 
a£lion  before  the  Court  of  Seflion,  to  have  the  faid  fettlemeot  of 
the  eftate  upon  Sir  Robert  by  the  marriagc-contraA  reduced  and 
voided  upon  this  reafon,  that  the  eftate  being  conveyed  to  Sir  Ro* 
bert  by  Sir  James  his  father  wtuitu  matrimonii^  and  that  marriage 
being  diflblved  within  year  and  day  without  a  living  child  thereof 
the  right  fell,  and  the  eftate  returned  to  the  grantor.  James  the 
grandfon  oppofed  this  a£lion  ;  and  it  was  contended,  that  if  the 
eftate  returned  to  Sir  James  the  grandfather,  it  ought  to  be  with 
the  burden  of  8000  merks,  part  of  Sir  Robertas  Lady's  marriage 
portion,  and  which  Sir  James  had  obliged  himfeif  to  employ  for 
Sir  Robert.  The  Court,  in  1678,  reduced  the  marriage-con traA 
apd  conveyance  of  the  eftate  to  Sir  Robert,  with  the  burden  of 
the  fum  of  8ooo  merks  to  be  paid  to  them  who  (hould  be  found 
to  have  the  beft  right  thereto  ;  declaring  the  foref;«id  fum  of  8oco 
tnerks  to  be  a  real  burden  a^efling  the  lands,  and  preferable  to 
any  debt  or  burden  pofterior  to  Sir  James's  bond  \  and  that  the 
reprefentatives  of  the  fiiid  Sir  Robert  Arnot  might  adjudge  the 
lands,  and  were  preferable  to  all  other  creditors  of  the  faid  Sir 
James  Arnot  the  father,  or  James  the^fon  pofterior  to  the  bond. 

George  Arnot,  third  fon  of  the  faid  Sir  James,  afterwards 
confirmed  himfeif  extcuLor  to  his  eldeft  brother  Sir  Robert  1  and 

in 
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in  a  competition  between  him  apd  Jame^  Arnot  the  grandfon  and 
heir  at  law,  (Sh*  Robert's  nephew),  the  Court  of  SefTion,  in 
1680,  decreed  the  faid  fum  of  8000  merks  to  belong  to  the  cxe- 
cator ;  And  on  the  i  ith  of  Janqary  16831  Oeorge  Arnot  obtained 
decree  of  adjudication  of  the  faid  lands  as  a  feciirity  for  the  faid 
fum  of  8000  merks. 

This  debt  of  8000  merks,  and  fe-curities  of  the  fame,  were 
afterwards  acquired  by  the  Lord  Burleigh  (who  before  had  feveral 
apprifings  and  claims  upon  the  eftate) ;  and  he  accordingly  entered 
to  the  poflcflion  of  the  eftate.  On  the  loth  of  December  1684^ 
Lord  Burleigh  conveyed  all  the  apprifings,  heritable  fecurities^ 
adjudications  and  other  fecurities  he  had  upon  the  eftate  to  the  re- 
fpondenc  who  entered  to  and  poflcflcd  the  eftate  by  virtue  thereof. 

The  father  of  the  appellant  having  di^d,  he  became  e^.^itIed  to 
the  faid  two  annual  rents  which  had  been  granted  to  his  father 
and  mother,  and  to  Ifabel  Wemyfs  his  aunt,  which,  with  th^ 
arrears  thereof,  amounted  to  a  great  fum  of  money:  And  in 
1712,  near  35  years  fince  the  Lord  Burleigh  and  the  rcfpondent 
had  entered  to  the  poflefEon  of  the  faid  eftate,  he  brought  his 
aAion  againft  the  refpondent  before  the  Court  of  ScfGon,  in  order 
to  have  the  pofleffion  of  the  eftate  granted  to  him  for  fatisfa^ion 
of  his  faid  debts,  contending  that  the  claims  of  the  refpondent 
were  fully  fatisfied  by  receipt  of  the  rents.  And  the  refpondent 
brought  an  a6iion  of  ranking  and  fale  againft  the  appellant  and 
the  other  creditors  upon  the  eftate,  that  their  refpeflivc  claims 
might  be  examined,  the  eftate  brought  to  a  fale,  and  the  price 
applied  towards  difcharging  the  prior  incumbrances. 
\  Thefe  a£lions  came  to  be  heard  together,  and  it  came  to  be  a 
qaeftion  (which  is  the  fubjeA  of  the  prefent  appeal),  whether  the 
faid  debt  of  8000  merks,  to  which  the  refpondent  had  acquired 
right,  and  which  by  decree  of  the  Court  of  Scflion  in  1678  was 
found  to  be  a  real  burden  upon  the  faid  eftate,  and  preferable  to 
all  debts  contracted  by  James  the  fon,  and  for  which  an  adjudi* 
cation  was  obtained  in  1683  ;  or  the  debt  claimed  by  the  appellant^ 
was  preferable  upon  the  eitate.  The  appellant  made  an  obje£lion, 
that  though  the  refpondent  contended  that  this  debt  of  8ooo 
merks  was  a  real  one,  yet  his  only  title  to  it  was  through  an  exe« 
cutor.  Parties  were  heard  before  the  Lord  Ordinary,  and  his 
lordihip,  on  the  5th  of  February  1714,*'  Repelled  the  appellant's 
"  objedton  againft  the  refpon dent's  title  to  the  bond  and  fum 
''  therein ;  and  found  that  George  Arnot  was  kaiili  modo  vefted 
*'  in  the  right  thereof,  the  faid  decree  of  redudlion  bearing  that 
'*  fum  to  be  only  a  real  burden  upon  the  fubjedl,  fo  that  as  to 
^'  the  creditor  it  continued  moveable  :  And  found,  that  notwith- 
f'  ftandinjir  the  adjudication  at  George  Arnot's  inftance  in  1683 
^  was  pofterior  to  the  appellant's  apprtfing,  yet  the  fame  mutl  be 
"  drawn  back  adfuam  caufam^  viz.  the  bond  granted  by  Sir  James 
*'  Arnot  to  Bruce  of  Carnock  for  the  behoof  of  Sir  Robert 
'*  Arnot,  his  fon-in-Iaw,  of  the  8000  merks  advanced  by  Carnock 
"  to  the  faid  Sir  James  as  a  part  of  the  portion  with  his  daughter^ 
^^  in  the  terms  of  the  contrad^  of  marriage ;  Therefore  and  in 

**  regard 


^ 


•X'Jf  CASES  ON  APPEAL  FROM  SCOTLAND* 

^'  regard  the  decreet  of  redaftion  of  Sir  Robert's  contrafi  of 
f<  marriage,  and  jnfeftment  bears  to  be  with  an  exprefa  byrden 
*<  and  condition  of  paying  the  fum  contained  m  the  faid  boud| 
^  which  muft  be  underftood  cum  amni  cau/a,  preferred  the  refpoD- 
f*  dent  by  virtue  of  the  faid  adjudication,  for  the  faid  piincip^ 
^*  fum  of  8000  merks,  and  intereft  thereof,  fince  leading  of  the 
**  faid  adjudication  and  in  time  coming  upon  the  lands  thcrda 
f<  contained,  and  price  thereof  in  cafe  of  a  fale,  and  that  prior 
**  to  the  apprifing  founded  on  by  the  appellant.*'  The  appellant 
gave  in  a  reprefentation,  and  after  anfwers  for  the  refpondent,  the 
l^ord  Ordinary;^  on  the  19th  of  February  1714,  **  adhered  to  die 
•«  faid  former  interlocutor.'*  The  appellant  afterguards  re- 
claimed, and  the  rcfpondent  having  anfwered  the  Court  on  the 
iith  of  June  1714,  "  adhered  to  the  Lord  Ordinary's  intwk)Ctt» 
f<  tors  as  to  the  8000  merks  principal  money,  but  remitted  to  the 
•'  Lord  Ordinary  to  have  parties  procurators  as  to  the  intereft 
*^  (ince  the  decreet  of  adjudication  led  for  the  faid  fum,  and  to 
•*  determine  or  report  as  he  (hould  fee  juft."  A  fecond  reclaiming 
petition  was  given  in  for  the  appellant,  and  anfwers  for  the  ie« 
fpondent,  the  Court,  on  the  30th  of  June  17^,  *^  adhered  to 
^*  their  former  interlocutor  and  refufcd  the  defire  of  the  petition.* 
SnineA,  The  appeal  was  brought  from  *<  the  interlocutory  Sentences,  ot 

91  joM        tt  decrees  of  the  Lord  PoIw^rtU  the  Ordinary  in  the  caufc  of  the 
*7>$^  «c  j|(h  and  ipih  days  of  February  1714,  and  fromfo  much  of  thq 

^*  interlocutors  of  the  Lords  of  Seflion  of  the  nth  and 301!) 
<<  days  of  June  17 14,  as  affirms  thefe  interlocutors  of  the  5th 
•*  and  igth  of  Fcbruairy/* 

Heads  afiht  Appellanfs  ArgumenU 

Thouffh  the  bond  founded  on  by  the  refpondent  was  priof  li| 
date  to  the  heritable  bonds  on  which  the  appellant  claims ;  yet 
the  faid  bond  being  only  perfonai,  it  could  not,  unlefs  apprifing 
had  been  obtained  prior  to  the  date  of  the  faid  heritable  bonds^ 
preclude  the  appellant  from  the  enjoyment  of  the  faid  annual: 
rents,  which,  by  the  heritable  bonds  and  infeftments  thereon, 
were  real  rights  immediately  affeding  the  faid  eftate.  Even  if 
they  had  not  been  real  rights,  affe£ling  the  faid  eftate,  yet  th^ 
refpondent's  adjudication  in  1(^83,  being  more  than  ten  years  poF* 
terior  to  the  decree  of  apprifii\|;<3  obtained  by  the  appellant'^ 
father  in  1671,  it  could  not  bar  the'appellant's  right,  for  by  the 
unquedionabte  law  of  Scotland  fuch  apprifings  after  10  years  gi^C 
an  abfolute  right  to  the  eftate  fo  apprifed  to  the  exciufion  of  s^ 
fubfequent  rights. 

The  bond  granted  by  the  faid  Sir  James  Arnot  for  the  800Q 
merks  for  the  ufe  of  bir  R^obert  his  fon,  when  his  m  <rriage  hap- 
pened to  be  ililTolved,  was  but  a  perfonai  obligation  :  It  was  granted 
at  the  deHre  of  Bruce  of  Carnock  to  whom  the  money  ought  to 
hare  been  repaid,  but  he  being  willing  to  give  it  to  his  fon-i(i-Jaw 
took  it  for  his  ufe  ;  and  this  bond  did  not  a(Fe£k  the  (filate  till  the 
adjudication  was  had  thereon  in  168^.  Before  this  time  the  hcrit« 
able  bonds  in  the  perfoa  of  the  appellant  had  l^en  granted,  and 

infeft** 
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xnfcfcment  taken  thereopi  and  the  appellant's  father  had  uficd  hU 
teal  execution  by  apprifing  againit  the  fame.  That  the  bond  for 
8000  merks  was  merely  perfonal,  appears  further  from  the  affign- 
lacnt  thereof  by  George  Arnot  the  executor  qf  Sir  Robert,  under 
>7hich  the  refpondent  cl  liins :  For  jf  it  had  been  a  real  right  to 
affed:  the  faid  eftat^,  it  would  have  belonged  to  Sir  I{.obert's  heir 
and  not  to  his  executor,  and  of  confequence  the  faid  Qeorgp 
Arnot  could  not  have  had  a  right  thereto,  nor  made  ^  good  grant 
thereof. 

With  regard  to  the  decree  of  the  Court  of  Seflion  In  16789 
nothing  therein  could  alter  the  nature  of  the  thing  fo  as  to  make 
that  bond  a  real,  which  was  only  a  perfonal  right ;  nor  could  this 
this  decree  afiedi  the  appellant,  (ince  neither  his  father  nor  he  were 
parties  called  or  appearing  thereto.  Nor  ought  this  decree  to  be 
conftrued  otherwife,  than  that  the  faid  eftate  would  be  fubje£l  to 
this  debt)  after  the  appellant's  and  other  prior  incumbrances  were 

taid.  But,  however,  nothing  in  the  decree,  which  was  poflertor 
.  oth  to  the  heritable  bonds  and  to  the  decree  of  apprifing  under 
which  the  appellant  claims,  and  made  between  other  parties,  can 
prejudice  the  appellant's  right ;  and  his  father  had  great  reafon  to 
think  himfelf  fafe,  when  no  real  incumbrance  appeared  on  the  faid 
eftate  from  the  public  records^  which  are  a  great  fecurity  by  the  law 
5>f  Scotland,  and  would  be  wholly  frudrated  if  in  this  point  the 
refpondent  Diould  prevail. 

Heads  of  the  Refpmdent^s  Argument. 

The  pbligation  for  the  payment  of  the  8000  merks  granted  by 
Sir  James  the  grandfather,  did  never  afFe£t  01^  charge  the  fee  in 
Sir  Robert's  perfon  ;  but  upon  Sir  Robert's  death  it  aSe£ted  and 
charged  the  reverfion  of  the  fee  to  the  grandfather,  and  thofe 
claiming  under  him,  fo  that  they  could  not  enjoy  the  eftate,  but 
charged  with  this  fum. 

Upon  the  diflblution  of  the  marriage,  all  things  behoved  to 
remain  as  fccurities  and  pledges  for  one  another,  till  there  wus 
9  full  performance  by  both  parties  of  the  marriage^ontraA ;  and 
if  it  was  a  real  charge  upon  the  edace  it  mufl:  be  preferred  to  the 
appellant's,  and  al)  other  debts  contrafled  afterwards. 

The  rule  is  not  univerfal,  that  all  real  rights  are  to  be  found 
upon  record.  For  there  are  feveral  real  rights  conftituted  by  in* 
feftmentSy  where  the  conditions  are  not  exprefsly  mentioned: 
For,  a  wife  infeft  for  a  jointure,  if  the  marriage  diflblve  within 
year  an4 day,  will  retain  her  jointure  till  her  portion  be  repaid^ 
though  there  fre  no  fuch  quality  in  the  infeftment :  Excambion  is 
likewife  a  real  burden  without  infeftment,  which  indeed  comes 
very  near  the  prefent  cafe.  Nor  can  this  be  any  uncertainty  to 
creditors  becaufe  not  recorded  ;  for  the  infeftment  to  Sir  Robert 
was  recorded,  and  no  body  would  purchafe  the  eftate  or  lend 
inoney  upoti  it,  without  knowing  how  Sir  Robert  was  divefted  of 
^hat  e/late,  whereby  they  would  know  that  this  debt  was  a  charge 
ttpon  the  fanie.  * 

The 
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The  appellant  made  objeftion,  that  if  this  were  a  real  IrardeB 
upon  the  edate,  it  could  not  go  to  the  executor.  But  the  inteiell 
0f  all  real  debts  goe^  to  es^ecotors,  and  fo  do  annuicies,  and  yet 
they  are  real  burdens  and  really  iec^ired :  And  the  Court  of  Sef« 
iton  in  i68o»  after  finding  this  debt  of  8000  merks  to  be  a  real 
burden,  depreed  the  right  thereof  to  the  execiftor;  and  it  is  Jur 
fertsi  to  the  appellant  to  nial^e  this  objedion*  Gnce  the  heir  does 
not  que(li<in  the  conveyance. 

This  debt  being  by  the  Court  of  Seflion  in  i6yZ  found  to  be  a 
real  debt  upon  the  ^ftate,  preferable  to  all  the  debts  of  James  the 
font  Lord  Burleigh)  who  was  a  confiderable  creditor^  was  necef- 
farily  obliged,  in  order  to  fecure  himfelf,  to  ])urchafe  this  debt* 
It  would  be  to  render  the  decrees  of  the  Court  of  Seflion  Yttj 
precarious  (which  are  at  prefent  looked  upon  to  be  the  beft  title 
tot  a  purchafe)  if  they  were  to  Ije  overturned,  after  almoft  forty 
years  poiTcflion  under  them* 
fffftrn^}^  After  hearing  counfel.  It  is  ordered  and  adjudged  thai  the  fati 

»  Scpiembff  ittferloci^tort  of  the  ^tb  and   x^th  of  February  1 7 14,  and  fo  much 
a7»5r  of  the  faid  interlocutors  of  the  lltb  and  3c/*  of  June   1714,^1 

affirms  thofe  interlocutors  rf  the  ^thand  Jqth  of  February  he  reyerfid; 
and  that  the  decree  of  opprifing  of  the  z^th  of  April  167 1,  obtained 
hy  the  appellants  father ^  and  the  appellants  demand  in  re/peB  of  the 
annuities  granted  by  the  deeds  of  the  24th  of  May  1666,  ought  t9 
have  preference  of  ar^  be  fatisfed  out  of  the  eflate  in  ^u^ian  befan 
the  8000  merks  clain^d  by  the  rejpandentm 

For  Appellant,      Spencer  Cotoper^     Rob.  Raymomd. 
For  Rcfpondcnt,    J.  JekylL  WilU  Hami/tot^ 
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Cafe  40.  James  Hamilton  of  Dalziel  Efq.    -        -        A^elbnti 

^•jjnuin-    ^^  Principal,  Mafters,  and  Profeffora  of 

17  March        jhg  Univerfity  of  Glafgow,        -        -»*       Refpondfltih 

s^jm4j  9th  Afoy  1716. 

Supirtw  Md  yfJfaL''''Aa  rf  Parriommt  1469^  c.  36.— An  uBiyerlitj  havh| 
Kquired  right  to  10  adjudication  of  iaodiy  held  in  waid,  for  a  debt  doe  tf. 
thcfn»  the  Court  found  (hat  the  fuperior  muft  eorer  the  uoivcrfity»  or  piy  the 
debt  to  the  extent  of  the  value  of  the  lao4t :  hue  upon  appeal4he  jndgaeM 
U  reverfed ;  and  it  is  ordered,  that  the  fuperior  Hiould  admit  fuch  proper  per- 
fon  for  vaflal  as  the  uoiferiitf  Aould  nominate. 

Sow  fdt  Pcj:jhn.»^Tht  fuperior^  notwith Handing  the  leverfal.  It  obliged  to 
account  for  the  rents  fioce  the  charter  «rai  offered  to  him  by  the  oniverftfi 
he  hating  deduAion  of  hit  cafual'tiet  as  if  the  old  vaflal  then  entered. 

Ccpt  and  Expence$.mm,YxgeM/u  of  tht  Coiut  below,  and  30/.  cofts  of  appealj  givo 
to  the  afi^lat. 

A\N  the  9th  of  June  1687,  Elizabeth  Herbertfon,  widow,  ob- 
^^  tained  a  decreet  of  adjudication  of  the  lands  of  Shields  aod 
Burrigrains,  belonging  to  her  creditor  Mungo  Niibet,  who  hdil 
tbefe  lands  of  the  appellant  in  Ward  holding,    Mrs*  Herbertfoa 

attcf' 
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tttctwzxis  gave  the  appellant  a  charge  to  enter  her  as  his  vaflTal, 
bat  flie  never  did  enter  in  that  capacity,  and  the  appellant,  in 
December  1696,  obtained  a  decree  of  declarator  of  non-entry 
againft  her.  In  May  1697,  Mrs.  Herbertfon  being  debtor  to  the 
refpondcnts  in  certain  fums  of  money,  for  their  payment  and 
£itisfa£iton  affigned  over  id  them  her  faid  debt  due  by  Mungo 
NUbet,  and  alfo  conveyed  to  them  the  faid  adjudication  obtained 
by  her  over  the  lands  of  Shields  and  Barngraina. 

In  July  following  the  refpondents  tendered  to  the  appellant  as 
fuperior  a  year's  rent  and  a  charter  to  be  executed  by  him,  to 
admit  the  refpondents  as  his  vaflTals  in  the  premifcs;  but  the  ap- 
pellant rcfufed  to  admit  the  refpondents,  alleging  that  he  was  not 
obliged  to  admit  an-  univerfity  as  his  vafTals,  beeaufe  he  would 
thereby  be  deprived  of  his  cafualtles  of  entry,  non-entry,  and 
other  cafualttes  incident  to  ward -holding. 

The  refpondents  in  1707  brought  an  a£tion  before  the  Court  of 
Seflion  to  compel  the  appellant  to  receive  them  as  his  vafTals ;  and 
the  caufe  being  heard  before  the  Lord  Ordinary,  his  lordfhip,  on 
the  25th  of  March  1707,  **  found  that  the  appellant  was  not 
**  obliged  to  enter  the  refpondents  as  his  vaflals.'* 

This  ^Gtion  was  not  further  proceeded  in  till  1 71 3,  and  at  a 
hearing  of  the  caufe  on  the  16th  of  February  that  year,  the  refpon* 
dents  infifted  upon  the  a£i  of  parliament  1469.  c.  36.  that  the  14^9* «•  3^.- 
appellant  was  obliged  either  to  enter  the  refpondents  as  his  vaflals, 
or  to  pay  the  debt  due  to  them.  The  Court,  on  fhe  24th  of  July 
^7^31  **  found  that  the  appellant  the  fuperior  mud  cither  enter 
**  the  univerficy  of  Glafgow,  or  pay  the  debt  due  to  them  to  the 
**  value  of  the  lands  adjudged,  as  the  faid  value  (hould  be  deter- 
^'  mined  by  the  Lords  upon  a  probation  thereof;  and  found  that 
"  the  faid  refpondents  muft  transfer  their  right  and  debt  to  him 
**  upon  his  paying  the  value  of  the  faid  lands,  with  abfolute  war- 
'*  r^ndice  for  the  fum  they  received,  referving  always  their  right 
^  to  them  againft  the  common  debtor,  in  fo  far  as  they  (hould 
**  not  be  fatisfied  by  the  appellant  in  regard  (he  debt  due  to  the 
**  refpondents  was  more  than  the  value  of  the  lands,  and  found 
*'  that  the  appellant  muft  be  accountable  for  his  intromii&ons  with 
**  the  rents  of  the  faid  lands,  or  iutereft  of  the  value  thereof,  in 
**  hfs  option  from  their  offer  of  a  charter  and  year's  rent  to  htm, 
^*  and  remitted  it  to  the  Lord  Ordinary  in  the  caufe  to  call  and 
''  hear  the  parties,  procurators^  and  apply  the  interlocutor,  and 
••  determine  or  report.** 

Before  the  Lord  Ordinary  the  appellant  made  feveral  objecliins 
*to  the  oflFer  of  the  charter  made  by  the  refpondents  to  him ;  and 
his  lordfliip,  00  the  28th  of  the  faid  month  of  July,  ^<  found  the 
'*  appellant  accountable  for  the  rents  or  intereft  of  the  value  of 
^*  the  lands  from  July  1697,  the  time  the  charter  was  offered  to 
**  him,'*  and  granted  commiflion  to  both  parties  to  examine  wit* 
Defies  as  to  the  value  of  the  premifes* 

The  appellant  prefented  a  reclaiming  petition  to  the  Courts 
compUiniDg  particularly  of  that  part  of  the  interlocutor  obliging 
bim  to  account  for  tb<  profits  fince  be  was  in  pofleflioo,  by  virtue 

of 
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of  a  decreet  of  non-entryi  and  contending  that  he  was  a  bona! 
fide  poiTcfror  till  the  univerfiry  Ihould  obtain  judgment  that  the 
appellant  Vf^s  obliged  to  receive  them  as  his  vaifals ;  and  he  ]ike-» 
wife  made  feme  obje^ions  to  the  charter  offered  him  by  the  re- 
fpondents.  (^7)  After  anfwers  for  the  refpondcntSi  the  Court,  on 
the  31ft  July  t7i3»  **  adhered  to  their  former  interlocutor,  and 
<*  refufcd  the  defire  of  the  faid  petitioD|  referving  to  the  appd* 
*^  lant  his  objcflions  againll  the  refpondents'  charter  offered  to 
«*  him."  The  appellant  prefented  another  reclaiming  petitiod 
againft  thcfc  interlocutors,  and  praying  that  his  objections  agaioft 
the  charge  given  him  by  the  rcfpondents  to  receive  them  as  his 
YafTils,  might  likewifc  be  referved  to  him.  After  anfwers,  the 
Court,  on  the  i8th  of  November  1713,  "  adhered  to  their 
**  former  and  the  fnid  Lord  Ordinary's  interlocutors,  and  refufed 
•*  the  defire  of  the  petition/'  The  appellant  protefted  for  remcid 
of  hw  againit  the  interlocutors  already  pronounced  %  but  his  ap^ 
peal  was  not  entered  in  the  Houfe  of  Lords  till  other  pofteriof 
interlocutors  were  pronounced. 

A  proof  was  afterwards  ma()e  of  the  rental  and  value  of  the 
faid  lands ;  and  after  confidering  the  proof,  the  Court,  on  the  9th 
of  July  1715,  **  found  that  the  faid  lands  held  ward  of  'the  ap* 
"  pellant,  and  that  the  fame  were  worth  16  years  purchafe;  and 
*^  that  the  value  and  price  of  the  faid  lands  extended  after  deduc- 
<<  tion  of  the  teind  to  1744/.  14/.  41/.  Scots  money ;  and  foun(( 
<<  that  the  appellant  ought  to  make  his  election  whether X)root 
*<  he  would  accept  of  the  faid  lands  at  the  value  and  price  afore- 
«*  faid,  (the  univerfity  of  Glafgow  transferring  their  right  to  him 
*<  with  abfolute  warrandice  for  the  fi^id  price  and  Talue),  and  pay 
•*  to  the  faid  univerfity  the  faid  price,  or  enter  and  receive  the 
^*  faid  univerfity  as  his  vaffal  upon  their  adjudication^  upon  pay* 
"  ment  to  him  of  a  year's  rent  of  the  faid  lands." 

The  appellant  (referving  a  liberty  of  appealing)  by  his  cduofel 
made  his  eledion  to  purchafe  the  lands;  and  thereupon  the 
Court  (^)  *'  decerned  the  appellant  to  pay  to  the  rcfpondents  1744/* 
"  14/.  i]d.  Scots,  with  intereft,  from  the  15th  of  July  1697,  the 
•*  date  of  the  offer  of  the  charter,  the  refpondems  tranfmittioj 
<'  their  right  to  the  appellant.'*  The  appellant  petitioned  againft 
this  interlocutor,  as  being  thereby  deprived  of  an  opportunity  of 
making  his  objections  againft  the  charter  offered  to  him  in  terms 
of  the  interlocutor  31ft  July  1713  ;  and  he  ilated  that  though  he 
had  petitioned  againfl  the  other  parts  of  that  interlocutor,  and 
infifled  that  he  mi^ht  be  at  liberty  to  except  to  the  charge  given 
him  to  enter  the  rcfpondents  hi^  vafTals,  as  well  as  to  the  charter 
offered  to  him,  which  petition  the  Court,  on  the  i8th  of  Novem- 
ber 17131  had  refufed  and  adhered  to  their  former  interlocutor; 
yet  fo  far  was  that  from  taking  away  the  refervation,  that  the  in- 
terlocutor whereby  it  was  given  was  affirm<^d ;  and  the  appellant 
therefore  prayed,  that  he  might  be  heard  ais  to  thefe  objedions« 

(a)  U  does  iio(  a{>pear  from  the  Appea]  Cafes' what  thefe  objeQioiii  were. 
{It)  No  dae  appeaia  to  this  $  and  eicept  iubrmcd  pan  of  thti  iaccdocutor  9  Jiily  ^^Sf 
it  docs  not  appear  to  be  appealed  from. 
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The  Court,  ,on  the  28th  July  17151  **  adhered  to  their  former 
*'  imerlocator^  and  refufed  the  deHre  of  the  petition.'* 

The  appeal  was  brought  from  *<  an  interlocutor  of  the  Lords  of  Enterei, 
"  Seffion  of  the  24th  of  July  17131  and  from  an  interlocutor  of  "Aug. 
"  the  Lord  Polwarth,  Ordinary  in  the  caufe,  of  the  23th  of  the  '^  '* 
**  fame  month,  and  from  that  part  of  the  interlocutor  of  the  Lords 
"  of  Seffion  of  the  31ft  of  the  fame  month  affirming  the  faid  for- 
*'  mer  interlocutors  and  refufingthe  defireof  the  pctitionci^s  fup- 
"  plication  ;  and  likewife  from  the  interlocutors  of  the  faid  Lords 
**  of  the   18th  of  November  following,  and  of  the  9th  and  23th 
«*  of  July  1715-'' 

Heads  of  the  Appellants  Argument, 

The  lands  in  queftion  hold  ward  of  the  appellant,  and  he  is  en- 
titled to  all  the  cafuahies  of  fuch  tenure ;  particularly  ward,  relief, 
and  marriage,  which  are  part  of  the  appellant's  property.  Ic 
cannot,  then,  be  looked  upon  but  as  a  very  great  hardftiip  to  de^ 
prive  him  of  all  thefe  cafualties  (which  were  the  only  confidera- 
tion  for  the  original  grant  of  the  faid  lands)  without  his  confent ; 
but  (hould  the  refpondents  prevail,  the  appellant  mud  lofe  all 
thefe  cafualties,  iince  an  univerfity  or  corporation  can  never 
marry  or  be  under  wardihip. 

However  general  the  words  of  the  a£l  of  parliament  be,  yet  as 
there  never  was  any  inftance  of  a  fuperiorV  having  been  compelled 
to  receive  an  univerfity  or  corporation  for  his  vaffal,  yet  the  pur- 
pofe  of  tlie  a£l,  as  it  is  humbly  apprehended,  can  only  be  intended 
to  compel  a  fuperior  to  receive  the  creditor  as  his  vaflal,  fuppoiing 
he  were  of  the  fame  nature  or  condition  as  the  former  vaflaL  For 
it  cannot  be  reafonably  thought  that  the  legiilature  intended  to 
put  it  in  the  power  of  a  vaffal  to  alter  the  tenure,  and  to  deprive 
and  difappoint  a  fuperior  of  his  cafualties;  and  yet  upon  the 
foundation  of  this  decree  it  will  be  in  the  power  of  every  vafiai 
to  afiign  to  a  corporation  whereby  a  fuperior  will  entirely  lofe  his 
cafualties. 

The  refpondents  have  an  eafy  and  fafe  way  to  prevent  any  pre- 
judice to  themfelves  or  being  deprived  of  their  juft  demand  as  cre- 
ditors; for  they  may  convey  their  right  to  a  third  perfon  in  trufl: 
for  them,  and  then  the  appellant,  as  fuperior,  will  enter  him  as 
his  vaffal.  And  fince,  by  this  method,  the  re();>ondents  may  be 
£ife  as  to  their  demands,  and  the  appellant  dill  be  entitled  to  his 
cafualties,  it  would  be  a  great  hardfhip  to  oblige  the  appellant  to 
do  ariy  thing  fo  much  to  his  prejudice  as  to  forfeit  his  cafualties. 
Though  the  appellant  ihould  be  obliged  to  receive  the  refpondents 
as  his  vafial,  yet  it  is  conceived  to  be  unreafonable  to  make  him 
accountable  either  for  the  rents  of  the  lands,  or  the  intereft  of  the 
i^iuc  thereof,  becaufe  the  appellant  was  certainly  bona  fide  poflcflbr 
of  thefe  lands;  he  had  decree  of  declarator  of  non. entry  againfl: 
thofe  under  whom  the  refpondents  claim,  and  the  poifeQion  thereof 
decreed  to  him.  He  had  likewife  the  Lord  Ordinary's  interlocutor 
in  his  favour  when  this  cuufe  came  firft  to  be  heard,  and  if  the 
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refpondents  fuffered  any  incotlvenience,  it  was  their  own  fault  for 
not  commencing  and  profecuting  their  adiou  fooner. 

Though  the  appellant  were  accountable  for  profits,  that  could 
only  be  from  the  offer  made  of  a  charter  froni  the  refpondents } 
but  that  not  being  done  in  a  regular  manner,  nor  according  to  the 
forms  prefcribed  for  that  purpofe,  that  offer  muft  be  looked  upon 
as  void,  and  confequently  the  appellant  not  chargeable  with  ibt 
profits  of  the  faid  lands. 

Heads  of  the  Refpondents^  Arguments 

The  words  of  the  aft  1469,  c.  36.  are,  **  And  alfo  the  over-lord 
*'  fall  receive  the  creditour  or  any  uther  buyer,  tennent  till  hits 
'<  pay— and  to  the  over- lord  a  yeire*s  maill  as  the  land  is  fet  for  the 
**  time,  and  failzieing  thereof,  that  he  take  the  faid  land  till  him* 
<^  felf,  and  undergaog  the  debtes/'  This  aft  makes  no  manner 
of  diftinftion  what  fort  of  creditors  the  fuperiori  muft  teccivCt 
whether  a  body  corporate  or  an  individual  ^  fo  that  the  law  being 
indefinite  and  general,  making  no  exception^  the  application  muft 
be  fo  likewife,  efpecially  feeing  all  corporate  bodies,  and  particu- 
larly univerfities,  who  have  all  the  favour  the  law  can  allow,  may 
purchafe  and  contraft  debts.  But  if  they  cannot  fecure  their  debts 
and  purchafes  in  the  fame  manner  that  the  law  allows  to  other 
creditors,  they  would  be  entirely  deprived  of  the  benefit  of  a&y 
dealings  or  improving  their  (lock;  becaufe,  by  the  law  of  Scot- 
land, lands  and  fecurities  upon  lands  cannot  be  effeftus^ly  con* 
veyed  without  fafine,  which  the  fuperior  muft  always  give  in  the 
cafe  of  adjudications ;  fo  that  to  allow  the  fuperior  the  liberty  of 
refufing,  is  in  effeft  to  deny  the  benefit  of  real  fecurity  to  incor- 
porated  bodies  on  their  debtor's  lands.  And  as  to  the  pretended 
inconveniences  that  might  happen  to  a  fuperior,  (>y  an  univerfity's 
being  received  as  a  vafTil,  they  are  very  little  to  be  regarded  \  for 
although  they  were  fuch  as  dated,  yet  the  aft  of  parliament  being 
general,  it  muft  take  place,  and  inconveniences  in  certain  parti* 
cular  cafes  muft  always  yield  to  a  more  univerfal  good :  and  the 
fuperiors  have  got  by  the  law  a  recompence,  which  is  a  full  year's 
rent,  and  which  is  thought  equivalent  for  the  exchange  of  the 
vafTal. 

The  appellant  can  fuftain  no  lofs  by  this,  for  long  before  the  offer 
of  a  charter,  and  ever  fince  he  has  been  in  poflfeflion  of  all  the  rents 
and  profits  of  the  faid  eftate,  and  by  the  interlocutors  appealed 
from  he  is  decreed  to  pay  no  greater  price  than  16  years*  purchafe, 
which  is  very  moderate,  and  it  was  the  appellant's  own  particular 
choice,  rather  to  pay  that  price  than  to  quit  the  property  of  thefe 
lands  and  retain  the  fupenority  only.  Befides,  it  is  moft  reafon- 
able  that  the  appellant  ihould  be  obliged  either  to  be  accountable 
for  his  intromillions,  or  the  value  of  the  lands  and  intereft  finoe 
the  faid  5th  of  July  1697,  becaufe  he  received  the  rents  and  pro- 
fits fine  titulog  and  his  pofieflion  was  a  plain  ufurpation  upon  the 
vaflal,  for  the  fuperior  is  only  entitled  to  the  full  rents  during  the 
vaflal's  wilful  non-entry.    But  ever  fince  the  faid  jtb  of  July 
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1(597  *^*  ^^^^^  ^**  "°^  '^^^"  wilfully  in  non-entry,  that  being  the 

time  of  the  univerfity's  offering  a  charter  and  a  year's  rent  to  the 

appellant  to  enter  them  as  his  vaffals.     With  this  he  ought  in  la^ 

to  haye  complied,  whereby  the  l;^nds  would  have  been  full ;  and 

fo  they  muft  be  held  to  be  as  to  the  appellant,  agreeably  to  the 

rules  of  the  civil  law.     •'  In  omnibus  c^ufis  pro  fa6to  accipitur  id,  Digeil.  l.5«i, 

"  in  qtio  per  alium  mors  fit  quo  minus  fiat/'     Digeft.de  rcg.  J!'-  '7'  J-* 

juris*  39.    And  "  In  jure  civili  receptum  eft  quotiens  per  eum,  ^^^lil. 

*^  cujus  iotereft,  conditionem  non  implere,  fiat,  quominus  im* 

"  pleatur,  perinde  baberi,  ac  fi  impleca  conditio  fuiflet/'    Ibid. 

i6u 

As  to  the  pretence  of  the  charter's  being  irregular,  that  is  en- 
tirely groundlefs,  the  fa  me 'being  in  the  precife  words  of  the  char« 
ters  granted  by  the  appellant's  predecefTors  of  the  faid  lands  to 
the  former  vafials.  And  although  the  appellant  made  feveral  ob- 
jedions  to  the  faid  charter  fo  offered  by  the  univerfity,  and  though 
thcfe  objections  were  referved  to  him  to  be  proved ;  yet  upon  the 
appellant's  application  to  the  Court  in  relation  thereto,  and  the 
um¥er6ty's  anfwer,  thefc  ohje£lions  were  fully  cleared,  as  appears  v 
by  the  interlocutor  of  the  i8th  Novembcr«i7i3,  as  well  as  by  all 
the  fubfequent  interlocutors  made  in  this  caufe.  The  refervatioa 
of  thefe  objections  therefore  cannot  be  conftrued  to  entitle  the 
appellant  to  the  property  of  all  the  rents  and  profits  of  the  eftate 
receiired  by  him,  fince  thcfe  obje£lions  have  been  fince  over-ruled 
by  what  the  Court  did  afterwards. 

After  hearing  counfel,  //  is  ordered  and  adjudged,  that  the  feveral  Jodgmefltt 
interlocutors  complained  of  in  the  faid  appeal  be  reverfed;  and  it  is  9  May 
further  ordered  and  adjudged^  that  the  appellant  admit  fuch  proper  *'^'^* 
ptrfmfor  tenant  as  the  refpondents  fhall  nominate^  and  that  the  appeU 
lont  do  account  for  the  profits  of  the  lands  of  Shields  and  others  men^ 
twf^ed  in  the  faid  appeal,  which  he  received  or  might  have  received 
wbout  his  wHful  default f  from  the  time  the  refpondents  offered  the 
charter  in  the  year  1697,  deducing  thereout  the  years  rent  due  for 
fuch  admiffion  and  the  appellant^ s  cofls  in  the  court  beloiv^  and  alfo 
30/.  for  the  appellant's  cofls  of  this  appeal ;  and  further,  that  the  ap- 
pellant have  allowance  for  all  fuch  cafualtiei  as  have  (been)  incurred 
(tfany)fuppo/ing  Mrs.  Herbertfon  had  been  admitted  vnffal  in  the  faid  * 

lands  at  the  ttme  of  the  offer  of  the  aforefaid  charter  in  the  year  1697^ 
and  the  faid  Court  of  Srffion  is  hereby  ordered  to  cnufe  the  faid  account 
to  be  taken,  and  full  cofls  to  he  afftffed  fuflained  by  the  appellant  in  the 
Wtfr/  belo^. 

For  Appellant,  Zam.  Mead.  Will  Hamilton. 

For  Refpondent,       David  Dalrymple,     Thomas  Lutiuyche* 


^  This  cafe  is  in  feveral  refpefts  worthy  of  particular  obferva- 
tioi ;  the  judgment  here  rcveifed  fo  favourably  for  the  appellant, 
as  to  allow  him  expences  of  the  court  below  and  cofts  of  appeal^ 
is  founded  on  in  the  Diftionary,  vol.  2.  p.  408.  Superior  and 
^ajfal ;  and  by  Bankton,  b.  2.  tit,  4.  §  11-     It  appcati  decifwe 
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of  the  point,  that  a  fuperior  is  not  obliged  to  reeeife  an  imivcrfity 
hdjudger  as  bis  vaflal. 

With  regard  to  the  collateral  point  of  lav,  whether^  in  tbe 
cafe  of  an  univerfity  or  corporation  difponee  a  fuperior  would  be 
obliged  to  receive  or  not^  Bankton  ftates,  that  no  decifion  haa 
been  given  ;  and  he  inclines  to  think  that  the  zSt  20  Geo.  2.  c.50. 
as  it  contains  no  exception  with  regard  to  univerfities  or  corpon* 
tionsi  would  oblige  the  fuperior  to  receive  them.  ErjQuoei  hew- 
ever,  b.  2.  tit«  7.  j  7.  inclines  to  the  oppofite  opinion  ;  and  indeed 
the  a£b  laft  mentioned  does  not  appear  fo  ftrong  in  favour  of  die 
univerfity  or  corporation  difponee^  as  the  a£^  I469rc*  36.  is  in 
favour  of  the  adjudger. 

A  fimilar  decifion  to  that  here  reverfed,  is  given  by  Dalryniple, 

II   December  1712,  Mafter  of  Church  and  Bridge  Work  of 

Aberdeen,   a^ainft  the  Kling's  College  of  Aberdeen,  where  tbe 

decifion  of  the  Court  of  Seflion  in  the  prefent  cafe  is  alfo  men- 

*     tioned. 


Cafe  41.  David  Gregory  of  Kinnairdy,        -        -      Appellant) 
James  Anderfon  Grazier  in  Aberdeen^      •      RefpondenU 

24th  May  1716. 

D^natw  inter  vtrumet  Uxertm. — During  the  fubfiftence  of  a  mintage  i  ^Un^ 
her  After,  who  have  an  equal  right  to  a  bond»  convejr  the  fime  tochcbB^ 
band.  He  afterwards  makes  his  will,  appointing  hit  v»\fe  exccorrix  aod  w- 
verfal  legacer,  for  behoof  of  the  grandchiidren.  Alter  the  death  of  die 
hofbandy  the  grant  formerly  made  bj  her  to  him  was  not  tevocable  as  tdttt* 
ti«  inter  virum  et  vxcrem* 

PteJcriftloH  — -The  ptefcript'oo  of  40  yfars  not  to  be  counted,  from  the  <tee« 
an  aifignment  of  a  bond,  but  from  the  time  of  recctring  the  money  tbereoB. 

Oaercus  raufe,'-^ An  affignment  of  a  bond,  bearing  to  be  for  onerous  £*«(«»  ^R"* 
the  ciicumftances  of  parties  as  executrix  and  trnftee,  found  not  to  pronibe 
onerous  caufe  of  tbe  affigomeot  in  ■  qoeftton  near  50  years  from  Uia  ^ 
thereof. 

7'ruft  —A  difcharge  granted  by  an  executrix  to  a  manager  for  her  underavi'l* 

who  bad  a  fai^ry,  or  all  his  receipts  and  intromiflfions,  in  general  term},  *v 

.  ^  not  fufiicient  to  dirchargc  him  from  the  intromiffion  with  a  bond,  which  ik 

dcceafrd  difpooed  to  the  widow^  his  executriz,  for  tlie  good  of  hit  gtu.i' 

children. 

Cv/?j— 30/.  given  agatnft  the  appellaoC. 

O  UGH  FR ASER  of  Eaftcrtyrc,  and  Thomas  Frafcr  of  Strichfn, 
-^  -*  as  his  cautioner,  being  indebted  by  bond  in  the  fum  of  icoo^ 
Scots  to  Patrick  Dyvie;  the  fame  was  afterwards  affigned  toDr* 
William  Guild,  Principal  of  the  college  of  Aberdeen.  Dr.  GuiM 
dying  intedate,  and  without  children,  his  fiftcr  Chridian  vts 
confirmed  his  executrix,  who  with  her  fiftcr  IV^argaret,  in  Augaft 
I 66k,  afiigaed  that  bond  to  Thomas  Cufliney,  the  faid  ChriiliaDS 
hufband. 

Thomis  Cufhney  by  his  will  and  teftamcnt,  in  1664,  appointed 

hU  wife  Chriftiau  bis  executrix  and  uuiverfal  iegatrix  of  »ll  ^ 
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eftatc  real  and  perfonal,  in  truft  for  the  refpondcnt,  and  Thomas 
Bis  brother,  the  tedator's  grandchildren  by  Jean  Cufliney  his  only 
child;  ordaining  his  faid  wife  to  give  up  an  inventory  of  his  eftatc, 
and  to  employ  the  fame  for  the  payment  of  his  debts,  and  the 
good  and  welfare  of  his  grandchildren ;  giving  his  wife  only  a 
life-rentout  of  his  faid  eflate  ;  and  he  appointed  the  appellant  and 
two  other  perfons  overfeers,  and  ordered  his  wife  and  grand- 
children to  pay  50  merks  Scots  to  each  of  them  yearly  for  their 
pains  and  trouble.  This  will  and  te  (lament  was  alfo  fubfcribed 
byChriftian  the  wife  of  ThomaS  Cufiiriey  and  Jean  the  daughter, 
in  token  of  their  aflent  thereto.  After  Cufhncy's  death,  the  ap- 
pellant parfuant  to  the  truft  and  during  the  widow's  lifetime, 
received  the  produce  and  profits  of  the  eftate  of  thie  deceafed, 
and  accounted  to  her  for  the  fame. 

Id  1666 f  Chriftian  the  widow  executed  an  aftignation  of  the 
fiiid  bond  for  1 000/.  Scots  due  by  Frafer  of  Eaftcrtyre  and  Frafer  ^ 
of  Strichen,  the  nature  and  obje£l  of  which  are  differently  ftated 
by  the  parties.  The  appellant  mentions,  that  he  being  creditor 
to  the  faid  Thomas  Cufliney,  and  alfo  to  his  faid  executrix,  flie 
for  p;)yment  of  what  was  fo  due  to  the  appellant  ailigned  the  faid 
bond  to  him,  reciting  the  fame  to  be  for  an  onerous  caufe.  The 
refpondent,  on  the  other  hand,  ftates,  that  Chriftian  the  widow 
was  then  rery  old  and  •  infirm,  and  that  flie  executed  the  faid 
affignation  (ignorantly  thinking  (he  had  a  title  to  do  fo)  and  left 
in  it  a  blank,  with  intention  to  fill  it  up  with  the  name  of  the 
refpondent  (who  was  then  under  age,)  or  with  the  name  of  fome 
other  perfon  in  truft  for  bim,  in  order,  as  (he  thought,  to  fave 
him  expences  afterwards:  and  that  after  the  death  of  Chriftian, 
the  appellant  continuing  to  dire£t  the  refpondent  in  his  affairs, 
took  all  the  refpondent's  papers  into  his  cuftody,  and  put  his  own 
name  in  the  blank  of  the  aforefaid  aftignation. 

An  apprifing  was  after  the  date  of  the  aflignation  obtained 
Bgainft  the  debtor's  eftate,  in  name  of  Chriftian  the  widow :  in 
1667,  ^^^  appellant  gave  him  a  charge  of  payment  on  the  bond, 
but  it  was  not  till  1682,  that  the  appellant  received  payment 
of  it. 

The  refpondent  having  confirmed  himfelf  executor  to  Thomas 
CuQiney  his  grandfather,  in  1711  brought  an  aflion  before  the 
Court  of  Seflion,  of  count  and  reckoning  ag^^inft  the  appellant  as 
overfeer  under  Cuftiney*s  will,  in  which  he  charged  the  appellant 
with  fundry  articles  as  received  by  him,  and  among  others,  with 
the  contents  of  the  faid  bond  for  1000/.  Scots  with  intereft  re- 
ceived by  the  appellant. 

After  fundry  proceedings  in  this  aSion,  the  Court,^on  the  lorh 
of  June  1715,  *•  Found  it  proved  that  the  appellant  had  received 
**  the  fum  in  the  faid  bond,  and  was  accountable  for  the  fame ; 
**  but  not  for  the  other  articles  claimed."  And  to  this  interlocu- 
tor the  Court  adhered  on  the  24th  of  the  fiid  month  of  June. 

The.  appellant  then  contended  that  no  truft  appeared  in  the  faid 
ifiignation-,  on  the  contrary,  it  was  mentioned  to  be  for  an  oner- 
ous caufc  :  but,  though  there  had  been  a  truft,  it  did  not  appear 
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that  the  refpondeot  had  right  to  the  whole,  fince  be  had  a  brothefi 
Thomas  Anderfon^  who  was  entitled  to  a  moiety :  and,  though 
there  could  hare  been  any  claim  or  demand  by  the  refpondeot, 
yet  the  fame  was  prefcribed,  the  affignation  being  dated  in  1666, 
and  no  a£tion  commenced  till  40  years  after.  The  Court,  on  the 
8ch  of  July  I7i5»  "  found  that  1  homas  Cufhney  bad  right  and 
<*  title  to  the  whole  debt  in  controverfy,  and  that  the  refpondeot 
**  and  his  brother  Thomas  had  right  and  title  thereto  from  Cu(b- 
<<  ney  \  and  therefore  the  rtfpondent  had  good  title  to  the  half 
^<  thereof,  and  remitted  to  the  Lord  Ordinary  to  hear  pardes! 
'<  procurators  on  the  refpondent's  title  to  the  other  half  thcTCof, 
<<  which  belonged  to  Thomas  Anderfon;  and  alfo  to  hear  panics 
^*  on  the  onerous  caufe  of  the  difpoGtion  in  favour  of  the  ap« 
**  pelUnt}  but  repelled  the  objeAion  and  allegeance  of  pre* 
«*  fcription-'* 

The  appellant  then  fiated  that  he  had  paid  feveral  debts  opon 
^  the  refpondent's  account,  which  would  more  than  compeofate 
any  demands  againd  him  \  and  the  caufe  being  pleaded  before  the 
Lord  Ordinary,  his  lordfliip,  on  the  26th  of  July  17 15,  **  found 
<<  that  Thomas  Cufliney  had  right  to  the  haill  fams  in  Strichcn's 
"  bond,  and  repelled  the  objection  againd  the  libel,  and  fuftaioed 
<<  the  defence,  that  the  appellant  had  paid  a  debt  for  the  refpoo- 
'<  dent  or  his  grandfather  to  Fortes  of  New  relevant  to  compenfe 
"  pro  tanto  and  to  be  proved  firipto^  and  granted  diligence  for 
<<  proving  the  fame/'  And  upon  a  reclaiming  petition  againit 
the  firft  part  of  this  interlocutor,  the  Court,  on  the  30th  of  the 
faid  month  of  July  **  decerned  againft  the  appellant  for  the  fur- 
^<  plus  of  Strichen's  money  over  and  above  what  was  alleged  to 
*<  have  been  paid  to  Nenv^  and  ordained  the  furplus  to  beliqui- 
«*  dated." 

The  appellant  afterwards  contended  that  the  faid  truft,  if  any 
was,  had  been  difcharged ;  and  he  founded  upon  a  difcharge, 
dated  the  4th  of  Auguft  1670,  executed  in  his  favour  by  Chriftian 
as  executrix  to  Thomas  Cufhney,  reciting  the  appellant's  faithful 
fervices  to  her  in  her  affairs,  and  that  he  had  made  a  juft  accoaat 
with  her ;  and  tlierefore  (lie  difcharged  the  appellant  of  all  his 
receipts  and  intromiflions  and  of  all  others  entrufted  to  him  prc' 
ceding  the  date  thereof,  difpenfing  with  the  generality  thereof  as 
if  every  particular  were  therbin  infcrted  :  and  he  likewife  con- 
tended that  the  aflignatibn  by  Chriftian  to  her  hufband  daring 
the  marriage  was  void  and  revoked  by  the  pofterior  aOignatioo  to 
the  appellant.  The  Court,  on  the  aift  of  December  lyiit 
*<  Found  that  Chriftian  Guild  having  ratified  her  hufband's  tti- 
**  tament  after  diflolution  of  the  marriage  could  uot  revoke  the 
'*  difpofition  made  by  her  to  her  hufband  in  fo  far  as  concerns 
*<  her  incercft  in  the  fum  due  by  Tyre  and  Strichen,  and  that  the 
**  appellant  being  by  Thomas  Cuihney's  teftan\ent  overfcer  both 
*<  to  his  reli£l  and  alfo  to  the  refpondent,  that  the  narrative  of  the 
'*  rclifl's  afEgnation  to  the  appellant  could  hot  prove  the  fame 
'<  to  have  been  granted  for  an  onerous  caufe  in  prejudice  of 

<<  the  refpondent;    and  th^t   the  general  claufc  in   the   dif^ 
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^  charge  by  Ac  nlifk  Co  the  appellant  does  not  extend  to  this 
«•  fubjca.'* 

The  appellant  having  brought  no  proof  of  the  payment  to 
Forbes  of  New,  conform  to  the  interlocutor  26th  July  17151 
the  Lord  Ordinary,  on  the  lotbof  January  1715-16,  circum- 
duced  the  term  s^ainft  him,  and  decerned  for  principal,  intereftj 
and  penalty,  in  terms  of  the  libel.  The  appellant  faaring  re- 
claimed, the  Court,  on  the  9th  of  February  1716,  <<  Aflbilzicd 
<<  the  appellant  from  the  penalty  in  Strichen's  bond,  and  allowed 
"  the  decreet  pronounced  by  the  Lord  Ordinary  the  loth  of  Ja« 
<^  nuary  tabe  eztra£ied  for  the  half  of  the  other  fums  there  de-^ 
**  ccrned  for,  but  as  to  the  other  half  granted  diligence  till 
<<  the  day  of  June  next  to  the  appellant,  for  recovering 

^  inftru^ons  of  his  compenfation  by  the  payment  to  Fortes  ^ 
^  Nevfi  and  for  recovering  the  grounds  of  compenfation,  whereby 
**  the  half  of  the  funxs  alleged  to  belong  to  the  refpondents' 
^  brother  Thomas  Anderfon  is  pretended  to  be  compenfed^ 
*^  referving  contra  producenda**  The  appellant  afterwards  pre* 
fented  a  reprefentation  to  the  Lord  Ordinary,  which  was  refufed 
on  the  28th  of  February,  and  a  reclaiming  petition  to  the  Courts 
which  was  alfo  refufed  on  the  29th  of  the  fame  month. 

The  appeal  was  brought  from  "  an  interlocutor  of  the  Lords  of  Eotcxca 
«  Seilion  of  the  loth  of  June  1715,  and  the  af&rmance  thereof  J*^"j|* 
**  the  24th  of  the  fame  month,  and  alfo  of  an  interlocutor  of 
*^  the  faid  Lords  the  8th  of  July  following,  and  likewif<9 
^  from  an  interlocutor  of  the  Lord  Fountainhall  Ordinary 
*^  in  the  caufe  of  the  26th  of  the  faid  month,  and  of  an  interlo- 
''  cator  of  the  Lords  of  Seflion  of  the  30th  of  the  fame  month, 
^  and  of  an  interlocutor  of  the  2 id  December  following,  and 
*'  of  another  interlocutor  of  the  faid  Lord  Ordinary  the  icth  of 
**  January  1716,  and  of  an  interlocutor  of  the  Lords  of  Seflion 
**  the  9th  of  February  17 16,  and  from  an  interlocutor  of  the 
'*  faid  Lord  Ordinary  of  the  28th  of  the  fame  month,  and  alfi) 
**  from  an  interlocutor  of  the  Lords  of  Seflion  of  the  29th  of  the 
^*  fame  month/' 

HtaJs  ofihi  Appellants  Argument. 

The  refpondent  has  no  title  to  the  bond  in  queftion  fince  he 
claims  it  by  a  deed  from  a  wife  to  her  hufband  during  marriage^ 
which  by  law  is  void. 

Though  the  refpondent  had  any  title,  yet  that  is  prcfcribed  by  i4fi9»  «•  *'• 
thcadlof  parliament  1469.  c.  28.;  for  the  aflignment  of  the 
bond  to  the  appellant  is  in  1666,  and  no  a£lion  was  ever  com- 
menced againfl:  him  for  it  till  1711,  which  is  more  than  43 
[ears,  in  which  time  all  a£lions  by  the  law  of  Scotland  are 
arrcd. 

Though  the  aQion  were  not  barred,  yet  the  very  deed  of  aflign- 
ment of  the  bond  to  the  appellant  bears  the  fame  to  be  for  an 
onerous  caufe,  or  valuable  coniideration,  and  therefore  it  is  thf? 
greateft  hard(hip  in  the  world  to  oblige  the  appellant,  now  almolt 
50  years  after  the  date  of  the  aflignment,  to  condcfcend  upon 
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snd  prove  the  particalar  onerous  caufe  or  valuaUe  confiderattoii 
for  which  the  fame  was  granted  ;  for  it  ought  to  be  prefumed  both 
from  the  deed  itTelf,  and  from  the  length  of  time  that  there  was 
a  valuable  con  fide  ration. 

Though  the  faid  bond  had  been  afligned  only  in  truft,  yet  that 
trull  is  prefumed  to  have  been  executed,  and  the  fame  accounted 
for;  fince  in  Augufl:  167O1  four  years  after  the  faid  afiignmcot^ 
the  executrix  of  CuQineyi  under  whom  the  refpondent  claimtt 
granted  a  general  difcharge  to  the  appellant  of  all  his  receipts 
;ind  of  all  things  entrufted  to  him,  which  certainly  at  fuch  a  length 
pf  time  is  to  be  prefumed  tp  include  this  alfignment. 

Heads  of  the  Refpondefifs  Argument. 

With  regard  tQ  the  prefcriptlon,  the  refpondent  claims  only 
fuch  fums  as  the  appellant,  his  truftee»  has  received  within  thcfe 
40  years;  for  he  received  payment  of  the  forefaid  bond  in  1682^ 
(as  appears  by  the  appcllapt'9  releafc  to  the  debtors)  which  is  not 
40  years  ago. 

Cufliney's  widow  could  not  convey  the  faid  bond  to  the  appel- 
lantj  (he  and  her  fiiler  having  conveyed  it  before  to  her  hufband 
in  1 661,  to  which  the  appellant  is  a  fubfcribing  witnefs ;  and  re- 
ceipts and  vouchers  under  the  appellant's  hand  were  produced  in 
court,  to  prove  that  he  a£led  as  truftee  for  the  widow  and  grand 
children  according  to  the  will. 

By  Ciifhney's  will  his  widow  is  only  to  life-rent  his  cftate;  and 
though  (he  be  named 'executrix  and  univerfal  legatrix,  yet  be  ex- 
prefTes  that  his  intention  was  to  empower  her  to  make  an  iuventory 
of  his  perfonal  eftate,  and  to  manage  all  for  the  good  of  bis 
grand>children :  That  his  will  might  not  be  altered,  he  added  a 
claufe  to  it,  which  his  wife  and  daughter  fubfcrlbed,  whereby 
they  confent  to  every  article  therein  recited,  and  bind  themfelves 
never  to  do  any  thing  prejudicial  to  the  will,  and  to  which  the 
appellant  is  a  fubfcribing  witnefs.  Nor. does  it  appear,  that  the 
widow  ever  defigned  the  contrary ;  for  nine  months  after  the  date  of 
the  aflignment  there  was  an  apprifing  on  the  faid  bond,  at  her  in<* 
ilance,  againft  the  debtor's  efiate ;  and  the  aforefaid  blank  in  the 
aflignment,  in  which  (he  intended  to  put  her  grandfon's  name» 
is  JiiUd  up  with  the  appellant* s  name^  in  a  different  hand  and  ink 
from  the  body  of  the  writing.  Nor  is  there  a  fum  fpecified  in  the 
aflignment  as  the  valuable  confideration,  which  is  necefTary  and 
ufual  according  to  the  forms  prafiifed  in  Scotland.  The  appel- 
lant contended,  that  he  had  paid  two  debts  of  Cufhney's,  one  to 
^  Innes  of  Towybeg,  and  the  other  tp  Forbes  of  New,  which  were 

the  onerous  confideration  thereof :  3ut  that  thefe  debts  were  not  the 
pnerous  confideration  appears  by  the  appellant's  giving  the  refpon* 
dent  a  bond  in  1688  (22  years  after  the  afTij^nment)  to  relieve  him 
of  Inne6*8  debts,  becaufe  the  apptrllant  had  received  50/.  of  the 
Mafer  of  Saltan  upon  tht  refpondent's  account,  which  is  acknow-* 
ledged  ip  the  faid  bond  of  relief  for  paying  that  debt. 

The  refpondent  does  not  fue  in  right  of  his  mother  and  grand<« 
j!t)o(her|  but  as  heir  9tt  \^w  and  ej^ecutor  of  h^s  grandfather  Cu(hr 


CASES  ON  APFIAL  VROll  SCOTLAND.  I  S3 

ney,  to  whom  the  faid  bond  wa«  conveyed  by  his  wife  and  her 
Citer ;  and  therefore  her  difcharge  to  the  appellant  could  not  inva- 
lidate the  refpondent's  right|  nor  could  it  comprehend  or  acquit 
the  appellant  of  his  future  s^AingSi  he  having  received  the  faid 
fum  twelve  years  after  the  date  of  that  difcharge.  And  that  bond 
being  fecured  by  a  real  rightj  no  general  words  in  a  difcharge  can 
be  an  acquittance  of  it. 

After  hearini;  counfel,  //  is  ordered  and  adjudged  that  the  petition  Ja<lgmfBtt 
and  appeal  be  (UfmiJ/ed^  and  that  the  feveral  interlocutors  therein  com-  Jt,^*'* 
plained  of  he  affirmed :  And  it  is  further  ordered^  that  the  faid  appeU 
lant  do  pay^  9r  caufe  to  he  paid^  to  the  faid  rej^ondenty  the  fum  of  y^L 
ftr  bis  cifls  in  this  Houfe. 

For  Appellants  Roh,  Raymond*     WilL  Hamilton. 

For  Refpondent,        Nathan  Lhyd*      James  &teuart. 


Andrew  Porteous  in  Deboig,        -        -        Appellant  \      Cafe  42. 
Thomas  Fordyce,  and  Janet  Scott  his  Wife^    Refpondents. 

26ih  May  17 16. 

CoBtioner^^^A  perfon  who  htd,  without  coofirfningy  intmtnitted  with  his  fum 
ther*a  cfTcdity  which  were  leit  to  him  by  will  for  pttyment  of  debet,  is,  opoo 
application  of  the  creditors,  ordained  to  intromit  with  the  tff<€tt  opoo  i«« 
veoiOfying  the  fame,  and  finding  caation  to  make  tf\c  fame  fbrthcomini;  t 
he  accordingly  findt  caution,  and  upon  a  fubfequeot  application  for  fummary 
iotromillion  with  fome  of  the  rffcAs,  tha  Court  refufed  the  fame,  and  or- 
dained him  to  confirm  the  teftament  and  profecute  in  common  form;  but  h< 
acither  inventoried  the  effect,  nor  confirmed  the  teAameot ;  the  cautioner 
wat  liable  for  the  whole  goods  intramitted  with. 

FrM/^-mmA  debt  aj^ainA  this  cautioner  fnhdantiated  by  Che  oath  of  the  intromttt^ 
in  another  caufa. 

CofJs  — 40/.  cofts  giren  agalnft  the  appellant. 

-n  OBERT  Scott  of  Gillefbic,  deceafc^^  grandfather  of  the  re- 
•*^  fpondent  Janet,  by  his  will  and  teilament,  dated  the  25th  of 
December  1706,  bequeathed  all  his  perfonal  eftnte  to  Thomas 
Scott  his  fc^cond  fon,  with  exprefs  diredlions  to  pay  the  feve- 
ral debts  in  the  faid  will  mentioned,  and  appointed  the  faid  Thomas 
his  fole  executor.  Amongft  other  debts  in  the  faid  will  mentioned 
and  ordered  to  be  paid,  Robert  Scott  charged  himfelf  as  debtor  to 
the  refpondent  Janet  in  the  fum  of  4573/.  13 J.  8 J.  Scots. 

After  the  deceafe  of  the  faid  Robett  Scott,  the  faid  Thomas 
poflefled  himfclf  of  fcvcral  of  the  goods  and  cffeQs  granted  to 
him  as  aforefaid,  but  did  not  confirm  himfclf  executor  to  hia 
father.  The  refpondent  Janet,  and  other  creditors  of  the  fnid 
Robert  Scott,  in  July  1708,  brought  their  a6lion  againft  Thomas 
for  payment  of  their  debts,  and  by  a  petition  pref^nted  for  them 
ftated  ;heir  apprehenfion  that  Thomas  Scott,  his  mother  and 
brother  Francis  mi^ht  confederate  and  wafte  the  funds  appro* 
priatpd   for  the  payment  of  their  dcbt9>  and  therefore  prayed, 
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that  Thomas  Scott  might  inventory  the  faid  goods  and  eflTe^ls,  and 
find  fccurity  for  the  due  application  thereof,  in  terms  of  the  will. 
In  anfwer  to  this  petition  Thomas  Scott  acknowledged  the  faid 
vriil,  and  that  be  intended  to  execute  the  fame,  and  pay  all  his 
father's  debts ;  and  that  he  was  willing  to  find  fecurity  for  tiae 
due  management  and  application  of  the  tiufl  funds.  The  Court 
accordingly,  on  the  31ft  of  July  1708,  **  Authorized  and  or<» 
*«  dained  the  faid  Thomas  Scott  10  intromet  with,  fell,  and  dif- 
^*  pofe  of  the  faid  goods  upon  iuventorying  thereof,  he  finding 
•*  fufficient  caution  to  make  the  fame,  or  prices  thereof,  forth- 
**  coming  to  thefe  who  fliall  be  found  to  have  bed  right  th«'reto." 
Accordingly,  in  thefe  terms  tiie  appellant  became  cautioner  or 
furety  for  the  faid  Thorn  is  Scott. 

In  November  1709  Thomas  Scott  applied  by  petition  to  the 
Court,  praying  that  he  might  have  a  warrant  for  fummary  tntro* 
milTion  with  certain  of  the  goods  and  (locking  in  the  hands  of  the 
widow  and  youngeft  fon ;  and  on  the  25th  of  that  month,  the  Court 
•*  refufed  to  allow  Thoriias  Scott  fummary  intromiiTion  with  the 
«<  goods  and  (locking ;  but  ordained  him  to  confirm  his  father's 
*•  tcftament,  and  profecute  his  right  in  common  form  a&  accords." 

Thomas  Scott,  however,  neither  confirmed  the  tellamcnt  nor 
ir)adc  up  inventory:  And  in  June  1715  the  refpondents  brought 
.  an  a£tion  againft  the  appellant  as  cautioner  for  the  faid  Thoroas 
Scott  for  payment  of  the  faid  debt  of  4573/-  !?/•  8J.  Scots  doe 
to  the  refpondcnt  Jantt  by  the  deceaferi.  The  appellant  made 
defences,  that  the  f«;rqucftration  could  extend  no  further  than  the 
eflefls  received  thereupon  fubfequent  to  it,  and  before  the  fame 
was  withdrawn  by  the  Courts  when  in  November  i709  they 
ordained  Thomas  Scott  to  confirm  his  father's  tedament;  ao^ 
that  the  appellant  could  never  be  liable  for  the  whole  effcds  re- 
ceived  before  the  caution  given^  much  lefs  for  thofe  10  the  poffcf- 
fion  of  the  widow  and  fon^  with  which  1  homas  had  never  intro- 
metted.  This  caufe  coming  to  be  heard  before  the  Lord  Ordinary, 
his  lord(hip,  on  the  22d  of  Jiily  17 15,  **  found  that  the  appellant, 
**  as  cautioneri  mud  be  liable  for  the  haill  goods  intrometted  with 
••  by  the  faid  Thomas  Scott,  as  well  before  as  after  the  fequcftra* 
*^  tion  ;  and  found  that  by  Thomas  Scott*s  acknowledgment  upoQ 
**  oath  in  the  decree  obtained  at  the  indance  of  Crawfurd  of 
**  Brocklock  a^^ainfl  him,  as  well  as  in  the  former  decree  in  this 
•*  proccfs  ag^iind  the  faid  Thomas  it  is  fufficiently  proved  that  Be 
*'  intrometted  with  good?,  and  gear  of  his  father's  to  the  value  of 
<'  the  fums  principal,  and  annual  rents  claimed  by  the  refpon# 
•*  dents;  and  therefore  found  the  appellant  as  cautioner  for  the 
**  faid  Thomas  Scott  liable  to  the  refpondents  for  the  fums  prifl'; 
<*  cipal  and  annual  rents  libelled  for,  and  decerned  againd  hini 
•*  therefore." 

The  appellant  reclaimed,  and  the  refpondents  having  given  ia 
anfwers,  their  lordftiips,  on  the  29th  of  July  1 715,  '*  adhered 
•*  to  the  interlocutor  of  the  Lord  Ordinary,  and  refufed  the  dcfirc 
*<  of  the  petition/'  The  appellant  prefented  a  fecond  reclaimiog 
petition^  dating,  that  Thomas  ScQtt's  oath  in  £SfQcklock*s  caufe 
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could  not  aflFedl  the  appellantj  fince  it  was  res  inter  aim  aSa^  and 
befides  contained  this  quality,  that  all  he  had  received  was  applied 
in  payment  of  his  father's  debts ;  and  therefore  the  appellant 
prayed,  that  the  Court  would  find  that  Thomas's  intromiflions 
were  exhaufled  by  payment  of  his  father's  debts,  or  by  expences 
in  making  the  funds  effedual,  and  to  affign  the  appellant  a  term 
for  proving  thereof.  After  anfwers  for  the  refpondents,  the  Courts 
on  the  30th  of  July  17 15,  *'  refufed  the  defire  of  the  petition^ 
aod  adhered  to  their  former  interlocutors.*' 

The  appeal  was  brought  from  **  an  interlocutor  of  Lord  Kim-  Enterea* 
*^  merghame  Ordinary  of  the  22d  of  July  V7i5>  and  alfo  from  *3  J«n* 
"  an  interlocutor  of  the  Lords  of  Seffion  of  the  2pth  of  the  faid  *7>5""^* 
<*  month,  afHrming  the  aforemeotion<>d  interlocutor ;  and  like* 
"  wife  from  ariother  interlocutor  of  the  faid  Lords  of  the  30th 
"  of  the  fame  month/' 

« 

Heads  of  the  Appellants  /Argument, 

The  appellant  cannot  be  liable  to  the  r(*fpondent*8  d<*mandS( 
becaufe  the  bond  that  he  entered  into,  purfuant  to  the  faid  decree 
of  the  Court  of  Stflion  of  the  31ft  July  1708,  was  cxprefsly 
annulled  and  made  void  by  a  fubfequent  fentence  of  their  lord  (hips 
on  the  25th  of  November  1709,  whereby  the  firft  decree  was 
recalled,  and  Thomas  was  ordered  toconBrm  or  prove  his  father's 
will,  in  common  form ;  which,  by  the  known  law  of  Scotland^ 
requires  him  to  find  another  cautioner  or  furety  for  his  due  admi- 
niftration. 

Though  the  decree  of  the  gift  of  July  1708,  allowing  Thomas 
to  intromet,  be  in  general  terms,  yet  the  appellant,  as  furety  for 
that  intromiflion,  cannot  be  conftrued  to  be  liable  for  any  other 
effeds  than  what  were  then  in  fome  other  perfon's  pofleffion ; 
becaufe  neither  the  creditors  nor  Thomas  could  crave  poiTeOion  of 
what  they  or  he  was  adually  poflefled  of  before.  Nor  could 
Thomas  Scott  be  fuppofed  to  have  applied  for  a  compulfitor  for 
the  recovery  of  any  goods,  bat  what  had  not  been  formerly  in  hig 
poflefBon ;  and  therefore  the  appellant  can  be  liable  for  no  more 
than  what  aAually  was  or  might  have  been  received  by  virtue  of 
the  faid  fequeftration :  For,  fuppofing  that  fome  other  perfon  than 
Thomas  had  been  allowed  to  intromet  with  the  goods  for  the  ufe 
of  the  creditors  upon  finding  furety,  and  that  the  appellant  had 
betn  bound  for  that  other  perfon*s  due  application  of  the  money^ 
certainly  his  bond  could  not  have  been  extended  to  the  money 
received  before  that  time  by  Thomas,  and  applied  in  the  terma 
of  the  difpofition.  And  the  appellant  conceives  that  if  Thomas 
had  been  called  to  an'account  by  the  perfons  allowed  to  intromet, 
it  would  have  been  a  good  defence  for  Thomas  to  have  pleaded 
payment  according  to  the  difpofition  by  his  father  to  him. 

It  is  true  that  i  homas  had  acknowledged  upon  oath  in  another 
caufe  that  he  had  received  13,000  merles  Scots  out  of  the  goods 
and  elFe£ts  conveyed  to  him  by  his  father ;  but  all  of  it  before  the;^ 
appellant's  becoming  furety  for  him  ;  and  the  oath  itfelf  particu- 
Wly  mentions,  that  the  fuoi  was  wMly  applied  towards  the  pay* 
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ment  of  his  father's  debtSi  as  by  the  faid  dirpofition  it  direfted^ 
which  the  appellant  offered  to  prove  below,  but  was  refofed. 

The  appellant  infiils  and  is  advifed,  that  he  might  have  ex- 
cluded the  refpondent's  claim,  by  offering  to  prove  and  proving 
in  the  terms  of  his  obligation,  that  the  intromifEons  were  made 
forthcoming  to  thofe  who  had  bed  rightj  but  the  appellant  was 
denied  that  benefit. 

Heads  of  tbi  Refponditits^  Argument. 

The  appellant  was  fecurity  for  the  faid  Thomas  Scott's  juft 
application  of  the  truft  vefted  in  him,  and  for  making  up  an  end 
inventory,  which  muft  have  contained  the  whole  goods  and  effeds 
bequeathed  to  him  and  the  values  thereof !  For  the  creditors  moft 
have  had  moft  in  view  the  due  adminiftration  of  what  he  was 
poifcffed  of,  (ince  that  was  by  far  the  greateft  part.  Nor  did  the 
Court  ever  re-call  this  power  granted  to  Thomas,  but  only  de« 
clined  to  give  him  an  extraordinary  power  of  immediate  intromif- 
fion  againft  his  father's  debtors ;  this  was  juftly  refufed,  and  he 
ordered  to  follow  the  rules  of  law.  And  if  it  (hould  be  admitted 
that  this  could  have  been  interpreted  as  a  re-calling  of  the  power 
as  to  the  efieAs  in  the  poffeflion  of  other  people,  it  could  make  no 
alteration  as  to  thofe  Thomas  himfelf  was  poffeffed  of. 

Thomas  Scott  having  accepted  of  the  truft,  wherein  the  debts 
to  be  paid  are  particularly  fpecified  without  proving  the  will  or 
making  any  inventory,  the  law  of  Scotland  prefumes,  that  be 
had  received  as  much  as  would  pay  the  debts  particularly  fpecified. 
Nay,  the  law  prefumes  by  his  acceptance  in  this  manner,  that  be 
agreed  to  charge  himfelf  with  the  debts,  and  takc^  his  hazard  of 
the  extent  of  the  efit:£^s  bequeathed  to  him :  For,  otherwife  the 
creditors  in  fuch  cafes  might  be  precluded  from  recovering  their 
debts,  fince  they  have  no  rule  whereby  to  charge  the  executor  in 
truft,  and  if  Thomas  was  liable,  the  appellant  was  liable  as  his 
fecurity.  But  further,  the  faid  Thomas  in  another  a£lion  owned 
upon  oath  that  he  had  received  to  the  value  of  i2,ooo  or  13,00^0 
merks  Scots,  and  fets  forth  how  he  had  difpofed  thereof,  and 
charges  the  dtht  due  to  the  refpondent  Janet  as  one  of  the  debts 
he  was  obliged  and  intended  to  pay. 
Wgmeat,  After  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  fmi 
fS  May  petition  and  appeal  he  difmiffed^  and  that  thefeveral  interlocutors  therein 
'7A<>*  tomplained  of  be  affirmed:  And  it  is  further  order ed^  that  the  faii 

appellant  do  pay^  or  caufe  to  he  paid  to  the  faid  refpcndents,  the  fum 
of  ^oLfor  their  cofls  in  this  Houje. 

For  Appellant,        Rob,  Raymmd*     Sam.  Mead. 
For  Rcfpondcnts,  J>  Jtk^'ll.  Dn,  Dalr^mp/e^ 
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John  Cumnghame  of  Enterkine,      -        -    Appellant;      Cafe 43, 

The  Hon.  Eatherine  Hamilton,  ReliA  of 
Wm.   Cuninghame    of   Enterkine,    the     | 
Appellant's  Mother,        -        .        .        Refpondent. 

8th  Juftf.iTij. 

TVaor.-^The  tenor  of  a  loft  deed  of  ftimiiientioa  *to  •  Wife  over  certain  laodi^ 
for  part  <^  her  joioture  {ecured  upon  otlier  laadt  reooooced  by  her,  /bond  to 
be  proved  b/  an  inftrument  of  ftfioe  j  e  deed  In  which  the  remuneretory 
deed  ffts  recttedy  and  a  Header  proof  by  witaeflet : 

It  ma  not  neceiDry  to  prove  the  m/m  Mufiomi  in  this  cafe  s 
Tite  defender  having  claimed  a  proof  that  hit  mother^  the  purfaer*  In  hit 
Oiioority,  had  intromiffion  with  ail  his  father's  deedt  and  writings^  the  fame 
isiefufed. 

Tfl  the  marriage  contrail  between  the  appellant's  father  William 
*^  Cuninghame  and  the  refpondent,  in  December  1676,  Joba 
Cunipghame  of  Enterkine,  the  appellant's  grandfather,  in  confi* 
deration  of  the  faid  marriage  and  of  777/.  fterling,  the  refp6n« 
stent's  portion,  did  fettle  upon  her  a  life-rent  of  275/.  fterlingr, 
payable  oat  of  the  barony  of  Adonktoun  and  other  lands,  in  which 
flic  was  duly  infeft* 

About  feven  years  after  the  marriage  it  became  neceflsry  to  fell 
the  faid  lands  of  Monktonn,  and  on  the  i  ith  of  Odober  1683, 
the  refpondent  joined  in  a  deed  with  her  huiband,  legally  ratified 
h)f  her,  to  re-eonvey  the  faid  lands  to  the  grandfather.  But  (he  re- 
tained a  life-rent  of  100 A  ifluing  out  of  other  lands  fettled  for  that 
pttrpofe  by  her  aiarriage  contraS* 

llie  refpondent  ftates,  that  in  confeqoence  of  her  renouncing 
her  iQtereft  in  the  lands  of  Monktoun,  the  appellant's  father  did, 
m  recompence  and  remuneration  of  the  lands  fo  renounced,  exe« 
cute  a  deed,  fettling  upon  the  refpondent  the  lands  of  Enterkine 
and  others  in  life-rent ;  and  that  upon  this  dted  (he  was  duly 
infeft,  on  the  21  ft  October  1683,  and  the  fafine  recorded  the 
20th  of  November  thereafter :  That  after  her  huiband's  death  in 
1690,  flie  entered  to  pofleilion  of  the  lands  of  Enterkine,  and 
continued  without  interruption  in  the  fame  i  but  having  loft  the 
Kmoneratory  deed  the  appellant  queftioned  her  right,  and  (he, 
in  December  17 11,  commenced  an  a£^ion  for  proving  the  tenor 
of  the  loft  deed,  before  the  Court  of  SelBon  againft  the  ap* 
pclJant. 

The  appellant  at  firft  in(ifted  that  the  refpondent  (hould  prove 
the  ca/us  amiffionis  of  the  deed,  and  he  himfelf  craved  a  proof 
that  the  refpondent  had  had  a  total  intromii&ony  with  his  father's 
tule-deeds  after  his  death,  before  proceeding  to  a  proof  of  the 
tenor:  But  the  Court,  on  the  13th  of  February  171a,  allowed 
thorefpondent  to  proceed  in  her  afiion*  Accordingly,  flic  infifted 
Mpon  feveral  adminicles  or  vouchers  to  prove  the  tenor  of  ths 
^^  i  Thefc  werC|  ift.  The  probability  that  the  refpondent  Ihould 
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be  fccured  in  lands  equivalent  to  thofe  tht  had  renoiinccd.  2<L  An 
inftrument  of  faflne  in  favour  of  the  appellant^  dated  the  21ft  of 
Odtober  1683,  bearing  that  in  purfuanceof  a  deed  then  ddivaed 
to  the  notary  by  the  appellant's  father,  and  read  in  prefence  of 
the  witneflesy  fafine  was  made  and  given  to  the  refpondeot  of  tk 
feveral  lands  in  queftion.  A  difpofitioui  dated  the  i  ith  of  Aogdl 
1683,  figi^d  by  the  appellant's  grandfather  and  father,  in  vhidi 
the  whole  eftate  was  conveyed  to  the  latter,  in  three  feveral  pam 
of  which  was  a  refervation  of  the  refpondent's  life-rent  in  tbe 
lands  now  claimed.  And  laftly,  She  examined  two  witoeflet} 
the  import  of  whofe  depofitions  flie  ftates  to  be,  ift,  Colin  Camp- 
bell  f wears,  he  faw  a  life*rent  deed  granted  to  the  refpondeot  out 
of  her  huiband's  eftate,  bu^  cannot  remember  the  particular  hods, 
being  at  28  years  diftance,  only  that  the  lands  of  Enterkioe  lad 
fome  other  lands  were  mentioned  in  that  deed;  (the  refpon- 
dent  had  no  right  to  thefe  lands  by  her  marriage  fcttlement).  The 
other,  Mr.  Baillie  of  Lamingtouo,  when  he  figned  as  a  witaeb 
to  the  refpondent's  renunciation,  was  afitired  by  the  appeUaQ^ij 
father,  that  the  refpondent  was  fecured  in  the  equivalent  of  vbK 
Ibe  had  renounced* 

After  a  hearing  of  the  caufe,  the  Court,  on  the  18th  of  JoKfl 
1713.  <<  found  the  tenor  of  the  remuneratory  or  compenfatorf 
**  right  and  difpoCtion  libelled  or  granted  by  the  faid  WilUaol 
*<  Cuninghame  of  Enterkine,  with  the  confent  of  John  Coo*' 
<<  inghame  of  Enterkine,  his  father,  to  and  in  favour  of  the 
*^  refpondent,  of  the  date  and  contents  particularly  abofC*" 
*^  mentioned,  made  up  and  proved,  and  therefore  decerned  anil 
<*  declared  the  faid  deed  to  be  a  fufficient  and  valid  evidenti 
*^  and  of  as  great  force  and  cScGt  as  if  the  faid  remuneratorf 
<<  deed  itfelf  were  yet  extant,  and  not  omitted  and  loft  ^^0/0'^ 
**  tuitoJ*  The  appellant  reclaimed  two  feveral  times  againft  dul 
interlocutor,  but  the  Court  adhered  to  the  fame. 

The  appeal  was  brought  from  <*  an  interlocutor  of  the  Lordsof 
<<  Seffion  of  the  i8th  day  of  June  17131  ^^^  ^^  afiriniiKCf| 
««  thereof." 

Hfods  of  the  Appellant*!  Argument,     . 

When  this  aAion  was  firft  commenced,  the  Court  did  refttftj 
the  appellant  the  benefit  of  proving  that  the  refpondent  had 
total  intromiffion,  with  his  father's  whole  writs  and  evidents  wl 
he  the  appellant  was  under  age.     This  probation,  if  it  had 
allowed,  mi^ht  in  all  probability  have  cleared  this  affair. 

The  law  of  Scotland,  and  the  conftant  practice  of  the  Coor 
of  SciEon,  require  that  when  iflfue  is  joined  and  no  proof  ina<)l| 
of  the  cafus  Qtnijftonts^  the  a£lion  is  to  be  difmiiTed  ;  yet  the  Con 
allowed  the  refpondent  to  proceed  in  her  a^ion  without  proTi 
the  cafu:  amijfiwis^  and  to  proceed  in  the  proof  of  the  otlier  pai 
of  her  libel. 

The  refpondent  has  proved  nothing  of  the  other  parts  of  her 
a£lion  by  the  aduijnicles  or  vouchers  Ae  brought  into  the  cosit 
beloAv;  for 
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ift.  The  conveyance  by  the  appellant's  grand  father  can 
be  no  Toncher.  This  conveyance  contains  nothing  of  the  fab* 
ftaace  of  the  deed  pretended  |to  be  loft,  only  the  additional 
lands  claimed  by  the  refpondent  are  in  the  deed,  partly  interlined 
and  partly  written  on  the  margin  thereof,  not  fnbfcribed  ;  nor  are 
they  written  with  the  fame  hand  or  ink  with  the  reft  of  the  con- 
▼eyance*  as  evidently  appears  by  infpeflion.  Such  interlineations 
and  unfnbfcribed  margins  are  by  the  law  of  Scotland  entirely  null 
and  void,  as  appears  by  the  a6i  of  parliament  1681.  c.  5.  wherein  i^^if  «•  S- 
it  is  ftatnted,  <^  That  all  writs  to  be  fubfcribed  hereafter^  wherein 
^<  the  writer  and  witnefles  are  not  defigned,  (hall  be  null/'  But 
neither  the  writer  of  this  interlineation  and  unfubfcribed  margin, 
or  who  were  witnefles  thereto,  are  deligned  in  this  conveyance  of 
i6th  Auguft  1683. 

Nor  does  the  interlined  conveyance  recite  the  fubftance  of  the 
faid  loft  deed,  or  any  claufe  of  it :  It  mentions,  too,  that  the  deed 
pretended  to  be  loft  was  of  the  fame  date  with  the  faid  con« 
veyance;  yet  by  the  oath  of  William  Baillie,  the  refpondent's 
own  witnefa,  it  appears  that  he  was  a  witnefs  to  the  laid  con* 
veyance  the  16th  of  Auguft  1683,  but  depones  that  at  that  time 
there  was  only  a  deed  to  be  done  in  favour  of  the  refpondent.  And 
further,  though  the  faid  conveyance  mentions  alfo  in  the  body 
thereof,  that  the  refpondent's  renunciation  of  Monktoun  is  like- 
wife  of  the  fame  date  with  the  deed  ;  yet  notwithftanding  the 
renunciation  proves  itfelf  to  have  been  made  two  noonchs  after  the 
date  of  the  faid  conveyance,  viz.  on  the  i  ith  of  0(£lober  1683. 

2d»  Neither  can  the  refpondendfi  infeftment  be  admitted  as  a 
▼oucber  of  the  fubftance  and  reality  of  the  deed  pretended  to  be 
loft,  becaufe  it  is  not  a  notary's  bufmefs  to  enquire  into  the  fub- 
ftance  or  verity  of  deeds,  for  he  can  infeft  pei fons  at  any  diftance 
of  time  after  figning,  without  making  any  enquiry  whether  the 
deed  be  true  or  falfe.     But  it  is  evident  from  the  faid  inftrument 
of  fafme  that  there  was  no  fuch  deed  as  pretended  by  the  rcfpon* 
dent,  and  that  the  notary  gave  the  refpondent  infeftment  upon  the. 
forefaid  interlined  conveyance  only.     For  in  the  claufe  of  Having 
and  Holding  the  interlined  conveyance  only  is  narrated,  and  alfo 
it  appears  that  there  was  a  blank  left  in  the  inftrument  of  fafine 
"which  (hould  have  been  filled  up  with  the  date  of  the   prrtended 
deed  (if  there  had  been  one)  \  but  this  blank  is  filled  up  ex  poft 
fa£to  with  the  date  of  the  interlined  conveyance  only,  which 
neither  contains  the  fubftance  of  the  pretended  deed,  nor  is  there 
any  precept  in  this  interlined  conveyance  for  infefting  the  refpon* 
dent.     And  therefore  the  date  of  the  faid  interlined  conveyance 
was  ignorantly  inferted  in  the  blank  which  is  in  the  inftrument  of 
fafine,  iniiead  of  the  date  of  a  deed  that  had  a  precept  or  warrant 
for  infeftin;;  the  refpondent.     The  Courc  below  has  always  re- 
jeded   the  inftruments  of  notaries  as  a  proof  of  the  fubftance 
•and  verity  of  deeds,  os  appears  in  the  cafes  decided  14th  June 
J667,  Hjrroway  v.  Haitly,  and   Corfar  v.  Durie  inf  Dirleton's^ 
deciGonS)  and  the  cafe  decided   15th  July  i<575i  Phumcrton  v. 
Lutcfort  in  Stnir's  dtclfiuns. 

jfl*  Nor 
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3(f.  Nor  16  there  any  part  of  the  tenor  of  the  deed  pretended 
to  be  loft  proved  by  the  rcfpondcnt's  two  witnefles,  m.  Mr.  BaiIHe 
and  Mr.  Campbell.  From  their  depofitions  it  appears  that  they 
prove  nothing  as  to  the  reality,  the  tenor,  the  date,  the  writer's 
name,  the  parties  fubfcribing,  or  the  witneflcs  fubfcribing  to  the 
faid  deed  pretended  to  be  loft,  Thefc  are  the  eflentials  of  every 
deed,  and  the  proving  of  them  in  fuch  a  cafe  as  this  is  abfolately 
required  of  a  purfuer  by  the  law  of  Scotland. 

Heads  of  the  Refiondeufs  Argument. 

Though  the  refpondent  had  intromitted  with  her  hufband's 
papers,  as  (he  never  did,  and  had  got  the  remuneratorjr  right 
there>  yet  it  was  ftill  a  deed  belonging  to  her,  and  was  the  fame 
as  if  it  had  been  lying  by  herfelf,  Gnce  the  taking  infeftment  upon 
it  was  a  clear  evidence  of  her  hufband's  intending  it  for  her  feca- 
rity.  And  that  (he  had  again  renounced  that  right  in  favour  of 
her  hufband,  is  not  probable ;  for  the  law  of  Scotland  appoints 
fuch  renunciations  to  be  recorded  within  (ixty  days  after  they  are 
executed,  and  if  there  had  been  fuch,^  the  appellant  might  have 
got  an  office  copy  of  it. 

The  proving  of  the  cafus  amj/tonis  in  all  cafes  of  proving  the 
tenor  of  a  deed  is  not  neceflary.     It  is  indeed  reafonable  to  be 
done  in  cafes  where  the  execution  of  a  deed  is  the  only  folemnity 
required,  and  the  retiring  or  cancelling  is  a  fufficient  releafe.  But 
in  rights  of  lands,  as  this  is,  which  require  other  folemnities  than 
the  deed  itfelf,  fuch  as  fafine,  &c»  the  retiring  of  the  deed  is  not 
a  fufficient  difcharge,  becaufe  the  inftrument  of  fafine  remains 
upon  record.    So  that  nothing  but  a  formal  difcharge  or  renun* 
ciation  could  extingui(h  that  right,  as  is  obferved  by  Lord  Stair 
StairN  De-    in  his  Inftitutions,  and  it  is  alfo  cleared  by  a  decifion  of  the  Lords 
of  Seffion,  26th  July  1662,  Lady  Miltoun  againft  her  Hu(band; 
and  therefore  in  fuch  cafes  the  prefumption  is  that  the  right  was 
truly  loft. 

Though  the  appellant  pretended  that  the  inftrument  of  fafine 
was  only  the  aflertion   of  a  notaty>  and  would  not  prove  any 
thing ;  yet  thefe  inftruments  being  admitted  by  public  authority, 
great  deference  and  faith  is  had  to  their  veracity.     And  the  in- 
ftrument oF  the  notary  is  not  the  only  voucher  in   this  caufe, 
though  if  there  were  no  other  proof  even  that  would  be  fufficient. 
The  precedents  quoted  by  the  appellant  differ  from  the  prefent 
cafe :    the  refpondent  renounced  her  jointure,  in  which  (he  was 
fecured  by  her  marriage- fettlement,  which  was  the  onerous  caufe 
of  granting  her  a  remuneratory  right.     But  all  fufpicion  of  any 
kind  is  certainly  taken  off  by  this,  that  fafine  was  given  to  the 
refpondent  upon  the  remuneratory  right  by  her  huftsand's  order 
fcven  years  before  he  died  by  the  fame  notary,  and  in  prefence  of 
the  fame  witneiTcs  who  infeft  the  appellant  in  the  fee  of  the 
eftate  \  and  immediately  thereafter  both  inftruments  were  put  ia 
the  public  record  by  the  faid  notary. 

But  another  proof  of  the  deed  in  queftion  (and  which  of  itfclf 
is  fufficieut)  was  the  deed  of  fcitlement,  made  upon  the  appellant, 
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vhereio  there  is  a  particular  provifo  in  three  feTcral  parts  thereof, 
icfer? ing  to  the  refpondent  the  lands  in  queftion  fettled  upon  her 
as  a  jobture  in  lieu  of  the  lands  of  Monkiouoi  which  (he  bad 
icnounced.  By  that  deed  it  is  evident  that  a  remuAeratory  right 
or  deed  in  lieu  of  what  the  refpondent  had  renounced  was  granted 
to  her ;  fo  the  inftrument  of  faGne  in  purfuanee  of  the  deed  in 
queftion  is  in  thefe  very  landsi  as  inferted  in  the  conveyance  to  the 
appellant*  In  this  deed  to  the  appellant  the  greateft  part  of  the 
lands  claimed  by  the  refpondent  arc  inferted  in  the  body  of  the 
deedi  but  the  blank  left  for  them  being  too  fmall,  the  reft  were 
written  upon  the  margin,  as  it  ufually  happens  in  fuch  cafesy 
but  by  the  fame  hand,  though  a  little  contracted.  But  what 
feems  to  take  oflP  every  appearance  from  the  appellant's  ob« 
je£lion  ts»  that  the  words  following  are  all  in  the  body  of  the 
deed,.  <*  reierving  to  the  refpondent  during  all  the  days  of  her 
<<  lifetime."  (Tlien  follow  the  lands,  part  in  the  body  and  part 
on  the  margin,)  ^*  all  lying  in  the  barony  of  Torbolton,  baillicrj 
''  of  Kyle,  ftewartry  and  (heriffdom  of  Ayr,  whereunto  (he  is 
<*  now  provided  by  me  in  life-rent  conform  to  a  heritable  bond 
*<  of  the  date  of  thefe  prefents,  in  lieu  and  recompence  of  the 
*<  lands  of  Monktoun,  &c.  whereunto  (he  was  likewife  provided 
'^  and  infeft  in  life -rent  by  virtue  of  hec  contradl  of  marriage, 
<*  and  which  now  at  my  requeft  and  defire  (he  has  difponed  and 
"  renounced,"  &c.  And  as  this  deed  Qiews  that  a  recompence 
was  granted,  fo  the  lands  being  fpecifiT-d  and  afcertained  in  the 
deed,  fuiEciently  make  up  the  lofs  of  the  refpondent's  jointure- 
deed  :  and  whether  the  appellant  enjoy  the  eftate  in  virtue  of 
tbat  deed  or  not,  does  not  alter  the  cafe  ;  fince  he  does  not  deny 
that  it  was  a  true  real  deed  done  by  his  father. 

There  is  no  occaGon  for  witnefTes,  where  the  deed  and  fo* 
Icmnities  arc  proved  by  writing,  as  in  this  cafe  they  are  by  the 
inftrument  of  faGne,  and  deed  of  fettleroent  to  the  appellant. 

Afier  hearing  counfel,  ll  is  ordered  and  adjudged^  that  the  peti'  Jai^mpt.^, 
tm  and  appeal  be  dif miffed^  and  that  the  interlocutor  and  affirmances  ^Junejyi/. 
thereof  complained  if  in  the  fold  appeal  he  affirmed* 

For  Appellant,     Dun,  Forbes.     Spencer  Ccwper,  Rob.  Raytjigndt 
For  Refpondent,  N,  Lechmcrc.    Will.  Hamilton. 
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Care  44.  George  Hamilton,  an  Infant,  and  William 
Fruntiin.  Hamilton  of  Grange,  his  Father,  Tutor 
^j^\'^  °'^       and  Adminiftrator  in  Law,         -  .       JppeUants ; 

%s  jui'y  ft     Captain  George  Bofwell,  Brother  to  David 

VjoT*  Bofwell  of  Balmutto  deceafed,      -        •    Refpondeni. 

loth  Feb.  171718. 

Fe^efentation.'^A  difpontion  is  made  by  a  perfon  to  one  of  hit  daaghtov,  uA 
the   heir)  of  her  body,  whom  Niliog  to  t  hit  heirs  and  Affigaetti 

upon  this  difpofiiion  the  daugfaoer  ii  infeft^  and  dying  withovt  ifloe,  her  fiflcr 
If  feryed  tartfuam  legitima  li  fr^mqmor  b^ra  to  the  father  and  her:* it  ii 
found  that  the  fervice  eiight  to  h^ve  been  a«  heir  of  provifion. 

Cartffy  —-An  he'reft's  infeftment,  reduced  after  her  death  for  tnfbnnalitji  bat 
not  quarrelled  in  her  Ufetiacy  is  fuificient  to  fuppoct  the  curtcfy. 

JOHN  Bruce  of  Wcfter  Abnie»  deceafed,  had  two  daughters, 
Margaret  and  Elizabeth.  Margaret  the  eldtfl:  was  married  to 
the  rcfpotndent)  Captain  Bofwell ;  and  had  liTue  one  daughter, 
Margaret  Bofwell,  who  afterwards  became  the  wife  of  the: appel- 
lant William,  and  mother  of  the  appellant  George.  John  Bruct, 
the  father,  made  a  difpofition  of  the  faid  lands  of  Wefter  Aboie 
and  others  to  his  faid  daughter  Elizabeth,  and  the  heirs  of  her 
body,  whom  failing  to  -  '  his  heirs  and  affignecs  what- 

focver.  The  faid  John  Bruce  foon  after  died,  as  did  alfo  the  Cud 
£liz<ibeth  his  diiughter,  (to  whom  infeftment  had  been  gireoott 
the  difpofition),  without  heirs  of  her  body;  whereby  the  faid 
fubjefls  defcended  to  Margaret  Bofwell,  daughter  of  the  refpon- 
dent  and  the  faid  Margaret,  the  daughter  of  John  Bruce,  Ma^ 
gnret  the  mother  being  then  deceafed. 

The  refpondent's  daughter  being  under  age,  he  had  caufed  her 
to  be  ferved  in  fpecial  tanquam  legitima  et  propinquior  bitres  tohX' 
'  grandfather  John  Bruce  and  her  aunt  Elizabeth ;  and  after  this 
fervice  infeftment  was  taken,  and  the  inilrument  of  fafine  dulf 
recorded.  The  refpondent  entered  to  the  poileillon  of  the  eftatei 
and  received  the  rents  and  profits  thercjf. 

By  contra£i  of  marriage,  entered  into  in  0£lober  1698,  be* 
tween  the  appellant  William,  and  the  refpondent  on  the  part  of 
the  faid  Margaret  his  daughter,  it  was  agreed,  that  the  refpoodeot 
>  (hould  give  his  daughter  6000  merks  in  marriage  portion }  and  ifl 
confideration  thereof,  that  (he  and  the  faid  William  Hamilton, 
after  their  marriage,  ihould  make  a  conveyance  in  favour  of  the 
refpondent,  her  father,  of  the  eftate  (be  had  fucceeded  to  as  afore* 
faid.  1  he  marriage  accordingly  took  effedi,  and  in  confeqoeace 
of  the  faid  contraft  or  agreement,  the  appellant  William,  and  his 
wife  Margaret,  who  was  (till  under  age,  executed  a  difpofition  of 
the  premifes  to  the  refpondent* 

Soon  after  the  appellant  William  and  his  wife  brought  an  afiion 

before  the  Court  of  Se(fion  againft  the  refpondent  for  rcduflio^ 

of 
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of  the  faid  contra£l  or  agreement,  apd  the  dlfpofitioQ  made  iir 
confequence  thereof,  as  being  obtained  by  fraud,  and  while  Mzt^ 
g<iret  was  under  age.  The  purfuers  (bated,  that  at  the  time  of 
the  treaty  for  the  marriage,  the  refpondent  reprefented  the  cftatei 
to  be  worth  nothing,  as  being  greatly  incumbered,  and  infufficient 
to  aofwer  the  debts :  that  however  out  of  regard  to  his  daughter 
the  refpondent  propofed  to  give  her  the  faid  6000  merks,  in  con-* 
iideration  of  their  conveying  the  eftate  to  him.  And  that  the 
purfuers  being  entire  (trangers  to  the  circumftances  of  the  eftate^ 
and  relying  upon  the  refpondent's  veracity,  agreed  to  the  termy 
propofed. 

After  fundry  proceedings  in  this  a£lion,  and  a  proof  relative  ta 
the  leGon  taken  therein,  the  Court,  on  the  19th  of  December 
1701,  found  <<  That  Margaret  Bofwell,  being  a  minor  when  (he 
''  figned  her  marriage  contrad  and  the  difpofition,  (he  ought  to 
<<  be  relieved  againll  the  fame  ^  but,  tliat  William  her  hufband^ 
'*  being  of  age,  and  having  proved  no  concuQion  or  circumven- 
'*  tion,  the  reafons  offered  by  him  were  not  fufEcient  to  relieve 
*'  him  againft  the  deeds  fubfcribed  by  him  before  and  after  his- 
''  marriage;  and  therefore  alToilzied  the  refpondent  from  his 
*'  adion.''  And  after  a  count  and  reckoning,  the  Court,  on  the 
25th  of  July  1705,  <<  reduced  the  faid  deeds  in  fo  far  as  they 
**  were  granted  or  fubfcribed  by  the  faid  Margaret  Bofwell,  and 
"  could  be  any  way  extended  againft  her  and  her  heirs ;  and 
"  found  that  (he  ought  to  be  reponed  againft  them  upon  enorm 
"  lefion  and  minority ;  and  likewife  reduced  the  faid  obligation 
"  entered  into  by  the  appellant  William,  whereby  he  under  a 
*'  penalty  obliged  himfelf,  that  the  faid  Margaret  (hould  convey, 
*'  bat  the  appellant  William  being  major  alToilzied  the  refpon- 
*'  dent  from  the  faid  a£lion  fo  far  as  the  faid  appellant  Wil'- 
*^  Ham  could  have  any  right  by  his  jt/s  mariti  or  curtefy  to  the 
'<  fubjed  dtfponed  by  his  wife  and  him  to  the  refpondent  (a).*' 

Margaret,  the  refpondent's  dau^^hter,  dying  in  17 10,  the  appel* 
lant  William,  her  huiband,  caufed  their  fon  the  appellant  George 
to  be  ferved  heir  to  John  Bruce  his  great  grandfather,  and  £liza-« 
hetfa  his  great  aunt :  and  thereupon  commenced  two  feveraL 
ad^ions  in  the  name  of  his  fon  before  the  Court  of  Seffion,  againft 
the  refpondent ;  the  one  to  reduce  and  make  void  the  rights  and 
tides  that  had  been  eftablilhed  in  the  perfon  of  Margaret  the 
wife-,  and  the  other  to  remove  the  refpondent  from  the  life-rent 
citate. . 

The  caufes  were  conjoined,  and  after  fundry  proceedings  the 
Court,  upon  the  29th  of  June  1714,  *«  Found  that  by  the  con-» 
'*  ception  of  the  difpoGtion  by  John  Bruce  to  Jgiizabeth,  and  (be 
"  having  died  without  heirs  of  her  own  body,  the  fucccfilon  did 
^  not  devolve  upon  Margaret  Bof«'ell  as  heir  of  line  to  Eliza* 
'^  beth,  but  devolved  upon  the  heirs  of  line  of  John  Bruce  as 
**  heirs  pf  provi&oa  to  Elizabeth,  and  that  the  titles  the  appellant 

(«>  Theie  iitterlocuton  and  affirmtnce t  ihaeof  forn  the  {vM^tQt  of  •  fecond  sf pof 
ptvt^a  Uif  Cunc  parciet  in  1711  \  but  they  do  not  entei  into  Um  prelent  ^»:ili30« 

O  *«had 
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<*  had  m«i(le  up  for  his  fon  carried  only  the  right  of  fuperloiltj 
**  and  were  net  fufficirnt  in  a  reinovin}!. ' 

The  app  llant  George's  titles  wc-re  ma-le  up  of  nf  w  in  terms  of 
that  interlocutor  i  and  it  was  contended  on  his  part  that  his  mo« 
ther'ft  fervice  and  fafine  not  being:  as  heir  of  provifion  to  Eliz^btfth, 
the  fame  was  void.  I" he  Lord  Ordinary,  by  interlocutors  on  the 
25th  of  January  and  25th  of  February  17I4-15,  r**ducpd  the  faid 
Margaret's  **  fafmt,  and  decerned  the  refpondei.t  to  quit  the  pof- 
«•  feflfion,  fince  Margaret  was  not  ferved  heir  of  proviGon  to  Eii- 
•^  Zdbcth."  But  the  Court,  on  the  24th  of  June  1715,  **  found 
**  that  Margtret  BofwelJ's  relation  was  cognofccd  both  to  John 
*•  and  blizjbeth  Bruce  in  terms  of  the  fortfaid  interlocutor  of  ibc 
••  29th  of  June,  and  remitted  it  to  the  Lord  Ordinary  to  he^r 
*•  parties  upon  the  nullities  objr£krd  to  M  jrgarct's  inftfimcnl.* 

Parties  bein^  afterwards  he^ird  on  the  alleged  nullities  of  the 
rctour  and  infeftment,  brfure  UiC  L«.rd  Ordinary,  his  lordlhip,  on 
the  15th  of  July  17;  5,  **fu(lMncd  the  firft  nullity  objcded  ag^inlk 
••  Margaret  BofweU's  rctour  as  heir  to  the  deceafed  Elizabeth 
••  Bruc«,  in  regard  Elizabeth  Bruce  was  infeft  upon  her  father 
*<  John  Bruce  his  precept  in  »11  the  lands  difponed  by  him  to  her, 
•*  whereby  (he  held  the  lands  of  John  Bruce  the  difponcr,  and 
**  not  of  the  crown  as  the  record  bears.  And  as  to  the  fecond 
•*  and  third  nullities  thnt  the  precepts  for  infefting  the  faid  Mar* 
'*  garet  were  not  dircdled  to  the  proper  officers  .fuftaincd  the 
"  fame,  and  likewife  the  objeftion  ajjaind  the  faid  Marj^aKi's 
*«  infeftment  of  the  burgage  lands,  in  rrf^^ccl  her  prcdeceffor  Eli- 
•*  zabcih  Bruce  her  infeftment  therein  was  null,  the  fame  bear- 
"  ing  to  be  paft  on  the  precept  in  John  Brucc*s  difpofitioo,  and 
"  yet  that  precept  of  fafine  docs  not  contain  ihcfc  lands.*' 

The  refpondcnt  having  reclaimed  againfl  this  interlocutor,  in- 
lifted,  that  though  there  might  have  been  fome  omifTions  in  the 
formof  pafTing  thcfe  fafmes,  yet  although  (lie  had  never  been  in- 
feft the  curtefy  ouglit  to  fubfid ;  and  in  fupport  thereof  he  founded 
109,, c.?4.  upon  the  a<9:  of  parliiunent  1695,  c.  24.  intitlerf,  •«  Aft  for  ob- 
"  viating  the  frauds  of  apparent  heirs."  And  he  contended  that 
ihe  having  been  in  pofTcfTion  for  many  years,  the  appellant  her  foQ 
could  not  pafs  by  her,  but  muft  be  liable  to  her  deed,  wherebj 
the  curtefy  to  her  hufband  was  fupportcd.  And  adiy,  Thatih* 
infeftments,  not  having  been  objeftcd  to  in  Margaret's  lifctiB»f» 
were  fuflicient  to  fuppott  the  curtefy.  The  Court,  on  the  27th 
of  July  1 715,  "  repelled  the  defence  upon  the  aft  of  parlianicnt» 
«  but  found,  that  Margaret  BofweU's  infeftment  not  having  betn 
«•  quarrelled  in  her  own  lifetime  was  fufficient  to  fopport  tbc 
•«  curtefy.'*  And  upon  the  28th  of  July  «  afToilzied  the  rcfpoo* 
"  dent  from  the  appellant's  aflion." 

The  appellants  having  reclaimed,  the  Court,  on  the  I5tb  01 
June  1716,  «*  found,  that  the  refpondent's  right  to  the  cartcff 
•*  ought  to  fubfifl,  in  regard  if  his  daughter's  infeftment  had  been 
**  quarrelled  in  her  lifetime,  he  might  have  made  up  the  dcfcw 
**  thereof  by  infcfting  her  again."     And  to  this  interlocutor  the 

Court  adhered  on  the  4th  and  2otb  of  July  thereafter. 

The 
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The  appeal  was  brought  from  '«  an  interlocutor  of  the  Lords  Entered, 
"  of  Scffion,  iiiad€  the  24th  of  June  1715,  and  from  that  part  of  **  ^*'"^'* 
"  the  interlocutor  of  the  27th  of  July  following,  finding  Maf- 
*'  g^ret  Bofweirft  infeftment  not  being  quarrelled  in  her  lifetime 
"  was  fufficient  to  fupport  the  curt-tfy ;  and  alfo  from  the  inter- 
"  locator  of  the  faid  Lords  of  the  28th  of  July  171  St  the  15th  of 
"  June,  4th  and.2Qth  of  July  1716.'* 

Heads  of  the  Appellants  A*gumenU 

Since  the  Court,  by  their  interlocutor  of  the  29th  of  June  I7i4i> 
found,  that  the  fucceflion  did  not  devolve  upon  JXlar^aret  Bofwell 
as  heir  of  line  to  Elizabeth,  but  to  the  heirs  of  line  of  John  Bruce 
as  heirs  of  provifion  to  Elizabeth,  and  upon  this  foot  the  appel« 
knt  George  was  obliged  to  be  fcrved  of  new  ;  it  is  hard  to  con* 
ccive  how  Margaret  could  claim  the  fucceflion,  (ince  fhe  is  fervcd 
only  heir  general  to  Elizabeth,  which  is  entirely  different  from 
what  the  interlocutor  requites ;  for  in  that  cafe  (he  ought  to  have 
been  fcrved  tanquam  hares  proviptmis^  or  hares  viriute  provifionis  p 
and  it  is  impoflible  that  a  perfon  can  be  ferved  heir  of  provifion^ 
and  the  fc^rvice  and  retour  fay  nothing  of  it. 

The  deed  of  conveyance  made  by  the  faid  Margaret  and  the 
ffppelUnt  William  of  the  lands  in  quedionto  the  refpondent  wa^ 
reduced  and  declared  null  upon  the  head  of  minority  and  lefion,  in 
fo  far  as  concerns  the  intereft  of  Margaret  and  her  heirs,  but  in 
fo  far  as  concerns  the  appellant  William's  curtefy  it  is  not  reduced. 
If  Margaret  the  wife,  however,  was  never  infeft,  then  the  hufband 
could  convey  no  curtcfy,  becaufe  he  could  have  none.  And  it  is 
an  undoubted  principle  that  the  hufbind  can  have  no  curtefy  but 
of  fuch  lands  as  the  wife  was  in  her  lifetime  feifed  in  :  but  the  wife 
in  this  cafe  was  not  feifed,  or,  which  is  the  fame  thing,  was  not 
not  duly  feifed,  and  her  infeftment  was  null.  If  then  the  wife 
was  not  infeft,  or  if  her  infeftmcnts  were  null,  and  the  fucccf- 
fion  did  not  really  devolve  upon  her,  how  can  that  infeftment  fuf- 
tain  ^  curtefy  ? 

Heads  of  the  Refpondenfs  Argument* 

Margaret  was  ferved  tanquam  legitima  et  propinquior  hares  to 
John  her  grandfather,  and  to  Elizabeth  her  aunt ;  which  being  a 
general  defignation,  applicable  to  all  heirs  infuo  genere^  though  it 
did  not  exprefs  the  word  heir  of  provifion,  the  fame  mult  be  under* 
ftood  under  all  the  chara£lers,  whereby  fiie  could  reprefent  them, 
and  infeftment  and  pofTcflion  of  the  lands  was  taken  upon  that 
fcrvice.  The  Court  of  Stflion,  by  their  precedents  (in  Forbcs*8 
Decifions),  Livington  Vk  Menzies,  22d  January  1706,  and  Lord 
Dalhoufie  v.  Lord  and  Lady  Hawley,  13th  November  1712,  e(ia* 
bliflied  this  do£lrine.  And  the  reafon  is  (Ironger  in  this  cafr, 
where  Margaret  was  ferved  heir  in  fpeclal  to  her  grandfather  and 
aunt,  which  includes  a  general  fervice. 

Though  the  faiines  were  reduced,  yet  the  hufband's  curtefy 
mull  fubfiil,  becaufe  there  was  no  lefion  to  the  heirs  of  the  mar« 
tiage>  for  when  Margaret  the  hcircfs  died^  (he  (tood  iufeft,  and 

O  2  ift 
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in  poiTeflion  from  the  date  of  her  fervice  to  her  death,  whicli  was 
feme  years,  and  her  father  accounted  to  her  and  her  hulband  for 
the  rent  of  the  eftate  till  her  marriage,  and  confequently  the  cor- 
tefy  once  took  place,  and  fo  accrciTed  to  the  refpondent  all  the 
time  (he  lived ;  and,  if  tlie  refpondent  had  not  depended  opoo  the 
difpofition  made  to  him  by  his  daughter  and  her  hufband,  he 
could  eafiiy  have  Oerved  her  heir  to  her  aunt  and  grandfather  In 
the  fame  manner  the  appellant  William  has  done  his  fon.  It 
will  not  be  pretendedi  that  the  appellant  George  could  hare  fao 
ceeded  while  his  mother  lived  s  and  for  the  fame  reafon,  not  fo 
long  as  his  father  lives  i  for  it  is  not  to  be  fuppofed»  that  his  owa 
birth,  entitled  him  both  to  the  fee  and  life-rent  of  the  eftate,  and 
fo  to  exclude  his  father  and  mother^s  intcreft  therein.  And  it  ii 
obferved  by  Lord  Stair,  in  his  printed  Decifions,  Gray  v.  Gray, 
25  July  167;^,  that  although  an  infeftment  or  fafine  were  reduced 
as  to  the  fee,  yet  that  it  did  fubfid  as  to  the  hufband's  life-rent; 
becaufe,  that  there  was  thereby  no  lefion  to  the  heirs,  feeing  it  was 
prefumed  the  hufband  would  have  cognofced  his  fpoufe  heir,  if 
that  infeftment  had  been  quarrelled  in  her  lifetime,  and  fo  en- 
joyed the  curtefy. 
jovrnal.  After  hearing  counfel,  L  is  ordered  and  adjudged^  that  the  fdi 

10  Feb.        petition  and  appeal  he  £fmiffed  this  Houfe^  and  that  the  feveral  inttr* 
>7»7-'»       loctitors  therein  complained  of  be  affirmed* 

On  the  point  of  the  reprefentation^  the  precedent  does  not 
appear  to  be  obferved  by  former  Collectors  of  DeciGons. 

A  part  of  the  caufe  between  the  parties  is  given  by  Brace 
but  it  feems  merely  interlocutory^  being,  in  eflFeCt,  fubfcqaently 
fCTerfed  by  the  Court. 
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John  Ba(kett,  his  Majefty*s  Printer  in 
London,  William,  Agnes,  and  Elizabeth 
Hamilton,  Grandchildren  to  the  deceafed 
Andrew  Anderfon,  and  Archibald  Camp- 
bell Hufband  of  the  faid  Agnes,  and 
Patrick  Alexander  Hufband  of  the  faid 
Elizabeth,  for  their  Interefts,  and  John 
Campbell  Printer  in  Edinburgh,  claiming 
to  be  his  Majefty's  Printers  in  Scotland,      Appellants  ; 

James  Watfon,  clainung  to  be  one  of  hts 
Majefty's  Printers  in  Scotland,    « 


Cafe  4j. 


RefpcmdenU 


15th  FeK  1717-18. 


Fublic  (J^«r.M-A  gift  of  the  office  of  ICiog*f  Printer  >n  Scotland  it  made  to 
a  perion  and  bis  hein»  and  bis  partners,  affignecsy  and  fubftitutfi  \  he  after* 
wards  affigns  ro  two  others,  each  one- third  of  the  patent }  thcfa  affigotes  and 
the  original  grantee  had  each  right  to  a  tbiid  (hare  in  the  grant  of  the  office^ 
equal  10  all  refpe^t^  and  each  mi^bc  ufe  the  title  of  one  of  hit  Majefty*t 
Printers. 

Certain  objcdions  made  to  an  aflignee  under  this  grant,  that  the  original 
grantee  bad  not  taken  the  oaths  required  by  iaw,  for  taking  which  a  fpace  of 
time  was  limited,  having  affigncd  in  the  intermediaie  period  ;  that  this  graac 
was  made  during  the  fubfiftence  of  a  former  grant,  though  to  commenco 
after  expiration  of  foch  fivrmer  one  \  an4  that  it  contained  claufes  ao4  powers 
(fome  of  which  had  been  renounced)  that  were  ftated  to  be  unufual  and  con* 
trary  to  law,-— found  not  relevant  to  reduce  the  fame. 

A  new  patent  being  obtained  during  the  currency  of  the  former,  without 
any  reduction  thereof,  and  being  founded  00  in  this  adloii,  the  decree  is  ac* 
vertheJefs  ordained  to  be  eitraSed,  without  prejudice  to  the  grantees  in  tha 
new  patent,  to  infift  on  the  gift  in  their  favour  at  acfords. 

The  Court  having  found,  however,  that  the  partiters  in  the  patent  firft 
mentioned  might  print  Bibles,  &c.  and  difpofe  of  the  fame  in  any  part  of  Mg 
myefifi  ufuted  kingdom  or  elfewh^e  \  upon  appeal,  chefs  Uft  mentioned 
woids  are  ordered  to  be  omitted  in  the  affirmance  of  the  judgment. 

17ING  Charles  the  Secondi  in  May  167 1|  granted  a  patent  to 
'''^  Andrew  Anderfon  deceafed  and  his  affigneeS)  to  be  his  ma« 
]e(ly*s  printer  in  Scotland,  with  the  fole  power  of  printing  BibleSy 
New  Teftaments,  ads  of  parliament,  and  every  thing  publi(hed 
bjr  authority,  for  and  during  the  term  of  41  years.  This  patent 
expired  on  the  12th  of  May  1712. 

Soon  after  it  had  been  granted  Andrew  Anderfon  died,  and  the 
office  was  enjoyed  and  the  bufmefs  carried  on  by  his  widow. 

When  the  patent  to  Anderfon  was  near  expiring,  the  refpon* 
dent,  a  printer  in  Edinburgh,  Robert  Freebairn,  a  bookfellcr,  and 
Richard  Watkins  a  ftat!oner,  the  latter  being  truftee  for  the 
appellant  John  Bitfkett,  his  majefty's  printer  in  England,  entered 
into  an  agreement  to  ufe  their  joint  intereft  to  procure  a  new  pa- 
tent. And  accordingly  by  articles  executed  by  them  on  the  9th 
of  March  1710-11,  it  was  agreed,  «  That  if  a  grant  of  queen's 
**  printer  in  Scotland  could  be  obtained^  in  one  or  either  of  their 
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*<  namesi  or  to  any  other  per  Ton  for  their  behoof,  they  (houldbe 
"  equally  conctrned  in  the  fame,  and  (hould  employ  their  intereds 
*<  conjunflly*  And  Mr.  Freebaim  obliged  himfelf  to  go  to  Loo* 
•<  don  -,  and  the  charges  (if  the  faid  grant  was  procured)  were  ia 
•*  rtfpeft  of  Frecbairn's  trouble  therein  to  be  borne  by  the  other 
<<  two  ;  but  if  the  fame  did  not  fucceed,  Freebairn  was  to  be  at 
«*  equal  charge  with  the  reft/*  And  the  refpondent  ftates,  that 
he  advanced  to  Freebairn  300/.  towards  the  charges  of  obtaining 
fuch  grant. 

On  the  nth  of  Auguft  171  t,  her  then  majefty  granted  her 
letters  patent  of  the  office  of  king's  printer  in  Scotland  to  the  faid 
Robert  Freebairn,  reciting  the  faid  former  grant  to  Anderfon,  and 
the  time  it  would  expire  ;  <<  and  confidering  that  it  would  benecef- . 
^  fary  for  her  and  her  fubjeds  in  that  part  of  Great  Britain  called 
<'  Scotland  that  the  faid  office  (hould  he  timely  provided  for:  and 
<<  that  they  on  whom  (he  (hould  beftow  the  fame  (hould  be  pro- 
«<  vided  with  materials  and  printing  inftruments  whereby  they 
«*  might  more  readily  and  commodioufly  ferve  her  and  her  fub- 
<<  jef^s  in  that  part  of  her  faid  kingdom,  as  foon  as  the  faid  grant 
<<  to  Anderfon  (hould  expire :  and  that  the  faid  Freebairn  had 
<*  undertaken  for  himfelf  and  his  heirs,  and  for  his  partners, 
**  a(fignees,  and  fubftitutes,  that  all  books  to  be  there  ptiiited 
^<  (hould  be  more  coriedly  publi(hed  than  heretofore  they  had 
<<  been  by  his  predeceiTors  *,  her  faid  majefty  did  make,  nominate, 
M  and  appoint  the  faid  Freebairn  her  fole  and  only  printer  in 
**  Scotland,  for  the  term  of  41  years,  to  commence  immediately 
«<  after  the  expiration  of  the  faid  grant  to  Anderfon,  without  pre- 
**  judice  to  the  time  therein  mentioned  ;  giving  and  granting  unto 
M  th^  (aid  Freebairn  and  his  aforf  faids  the  fole  privilege  of  print- 
f^  ing  all  Bibles,  New  Teftaments,  Pfaltcrs,  Common-prayer bookS| 
«f  according  to  the  ufe  and  cuftom  of  Great  Britain  and  Ireland; 
<'  and  of  printing  and  re«printing  ads  of  parliament,  prothma- 
"  tions,  and  whatever  (hould  be  publi(bed  by  authority ;  and  of 
V  the  books  of  the  common*  and  municipal  laws  of  Scotland, 
^*  whcnfocver  the  grant  thereof  to  her  majefty's  then  printer  or 
f*  other  particular  perfons  (hould  refpedively  expire ;''  with  the 
claufes  and  powers  of  prohibiting  all  others,  and  confifcaiions  u 
ufual  in  the  like  grants. 

In  September  17 1 1,  Freebairn  affigned  the  third  part  pf  his 
ifltereft  to  the  appellant  Balkett  ^  who  by  agreement  was  to  ere* 
dit  the  company  with  paper  for  12  months,  and  alfo  was  to  pay 
^  moiety  of  the  charges  of  pa{Sng  the  faid  patent,  and  a  proper- 
tionable  part  of  the  charges  of  fetting  up  and  hiring  a  printing- 
boufe.  And  on  the  30th  of  April  7712,  Freebairn  alfo  aiSgncd 
to  the  refpondent  one  juft  third  part  and  (hare  of  the  faid  office, 
stnd  of  all  privileges  and  profits  thereof ;  the  300/.  advanced  by 
iiim,  as  he  ftates,  being  more  than  his  (bare  of  the  charges  of 
obtaining  the  patent. 

Difagrcements,  however,  foon  arofe  among  the  parties,  and  iQ 
January  1713,  the  refponfient  took  a  proteft  under  the  hands  of  4 
fiotary^  reqiairiog  Freebairp  and  Watkins  (ou  behalf  (he  appellant 
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Baflcett)  to  perform  their  refpcftive  parts  of  the  faid  agreement, 
or,  otherwifc,  that  he  would  at^  feparatcly.  The  refpondcnt 
afterwards  brou^^ht  an  adtlon  of  declarator  before  the  Court  of 
SefFion  againft  Freebairn,  the  appellant  Bafkctt,  and  Watk'nis  his 
trurtrc;  and  his  libel  conchu^ed,  ««  That  it  ihould  be  found  and 
**  declared,  that  the  rcfpondent  had  as  good  a  right  in  the  faid 
«*  ^ift  ci  printing  ;«8  the  faid  Freebairn  and  Baikett,  and  that  nci- 
•«  ther  of  them  ought  to  aflumc  other  title,  than  one  of  his  mt- 
**  jefty's  printr-rs,  and  that  the  refpondcnt  as  one  of  his  majefty*ft 
"  printers  mi^rht  print  Bibles,  afts  of  parliament,  &c.  and  might 
*'  fell  and  difpofe  of  the  f-tme  in  any  part  of  the  united  kingdom 
««  and  clftwhere."  Freebairn  made'defenccs,  that  the  gift  of  the 
office  was  to  him  folcly,  and  that  the  aflignmcnt  was  only  of  a 
(hare  of  the  profits,  to  be  managed  in  company  according  to  the 
articles.  The  Lord  Ordinary,  on  the  8th  of  February  17 1  J, 
•«  found  that  the  refpondent  had  a  right  to  a  third  (hare  in  the 
««  gift  purfued  on,  equal  in  all  refpe£ls  with  the  faid  Freebaira 
•<  and  Bafkett,  and  that  he  might  ufe  the  title  of  one  of  his  ma- 
"  jelly's  printers."  And  this  interlocutor  was  afterwards  ad- 
htrcd  to  both  by  his  lordQiip,  and  by  the  Court,  on  the  17th  of 
Jane  1715. 

Pending  this  aSlion,  the  parties  had  afted  feparately  under  the 
faid  office;  and  on  th^  8th  of  December  1714  Freebairn,  affiftcd 
by  the  intereft  of  B.iflcett,  obtained  a  warrant  from  King  George 
the  Firft  to  have  a  new  grant  of  the  office  made  to  him  folely. 
The  rcfpondent,  however,  hiving  reprefented  that  he  had  right 
under  the  faid  patent  granted  by  Queen  Anne,  a  flop  was  put  to 
the  paffing  of  the  f  nd  new  grant. 

The  refpondent  afterwards  brought   an  aftion  againft  Agneft 
Campbell,  fince  deceafed,  widow  and  afligneeof  tht  faid  AndievT 
AndeTfon,and  the  other  appellants  his  reprefentatives,  to  have  it 
declared  that  the  gift  in  favour  of  Anderfon  was  expired,  and  that 
all  Bibles  and  other  books  contained  in  the  gift  to  the  rcfpondent, 
and  printed  by  the  faid  Agnes  Campbell  or  the  reprefentatives  of 
Anderfon,  fince  the  expiration  of  the  gift  to  him,  fhould  be  con- 
fifcatcd  in  terms  of  his  gift ;  and  that  they  might  be  difchargcd 
to  print  any  more  of  fuch  books  or  to  fell  thole  already  printed. 
It  wa«  infifted  for  Agnes  Campbell,  that  the  gift  made  by  Queert 
Anne  was  granted  to  Freebairn  alone ;  but  he  not  having  quahfied 
himfelf  for  the  faid  office  by  taking  the  oaths  required  by  law, 
the  gift  became  void,  and  he  could  not  communicate  the  benefit 
of  it  to  any  other  perfon  whatfoever.     That  the  grant  to  Free- 
bairn was  during  the  fubfiftence  of  the  former  grant  to  Anderfon  5 
and  that  the  grant  to   Freebairn,  under  which  the  rcfpondent 
claimed,  was  by  cxprcfs  words  recalled  and  voided  in  a  fubfequent 
jgrant  to  him  by  King  George  the  Firft.     The  Lord  Ordinary 
having  made  a  report  of  the  caufe,  the  Court,  on  the  17th  of  July 
1 7 16,  «<  found,  that  the  refpondent's  intereft  and  title  by  the  gilt 
•«  did  not  fall  or  become  irritate  by  Mr.  Freebairn  not  qualifying 
•«  within  three  months  of  the  date  of  the  gift ;  and  alfo  repelled 
•«  the  defence,  that  after  the  faid  firft  gift  to  Freebairn  he  ob- 
«*  Uioed  a  fecond  gift ;  and  alfo  repelled  the  defence  that  the  faid 
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^  firft  gift  was  granted,  before  expiring  of  the  former  gift  in  tv 
'*  TOur  of  the  faid  Agnes  Campbell,  the  faid  firft  gift  to  Freebairo 
^  being  to  commence  at  the  iflue  or  expiration  of  the  faid  for- 
w  mergift." 

It  was  afterwards  coQtended  that  the  refpondent  bimfelf  had 
not  qualified  according  to  law  ;  but  he  infifting  that  he  had  qua* 
t  Geo  1.     ]iged  within  the  time  limited  by  the  a£l  of  i  Geo.  i.  c.  13.1  the 
^'  '^'  Lord  Ordinary  on  the  19th  of  July  "  repelled  the  allegation,  and 

f*  decerned  and  declared,  that  the  refpondenti  as  one  of  his  ma- 
*<  je(ty*8  printers,  might  print  Bibles  and  a£^s  of  parliament,  and 
^<  other  public  papers,  and  fell  and  difpofe  of  them  in  any  part 
^<  of  his  majefty's  united  kingdom  or  elfewhere ;  and  declared 
'<  the  gift  in  favour  of  Andrew  Anderfon  and  his  heirs  expired { 
f*  and  decerned  the  faid  Mrs*  Anderfon  and  the  appellants  her 
<<  grandchildren  to  defift  from  any  new  impreflion,  or  further 
^<  printing  of  any  Bibles,  a£ls  of  parliament,  and  other  papers 
f^  concerning  the  Government,  or  felling  the  fime,  from  and 
.<*  after  the  ift  of  July  17 15.'* 

Pending  this  laft  a£lion,  the  king  granted  a  new  patent  for 
being  king's  printer  in  Scotland  to  the  faid  Mrs.  Anderfon,  and  to 
the  appellant  Baikett ;  but  (he  died  foon  after.  B^ifkett  and  the 
freprefentatires  of  Mrs.  Anderfon  produced  the  new  patent  to  the 
Pourt  and  claimed  the  benefit  thereof,  and  prayed  that  the  right 
under  the  fame,  and  the  right  to  that  under  which  the  refpondent 
^]aimed»  might  be  difcufied  and  fettled  before  any  judgment  given. 
But  the  Court,  on  the  14th  of  December  1716,  ^*  Ordained  the 
M  refpondent's  decree  to  be  extrafled,  but  prejudice  to  the  ap^ 
^<  pellant  Baikett  to  infift  on  the  new  gift  in  his  favour  as  ac< 
f*  cords/'  Baikett  and  the  other  appellants  afterwards  brought 
an  a£lion  of  redufiion  to  make  void  the  gift  under  which  the 
fefponiient  claims  ;  and  then  they  prefcnted  a  petition,  (in  the  for* 
tner  a£tion)  complaining  of  the  before  mentioned  interlocutors: 
but  the  Court,  on  the  1 8th  of  December  17 16,  ^*  xefufed  thedciite 
*^  of  the  petition^  referving  the  appellant's  right  by  the  new  gift 
**  as  accords.^' 
fntfrea,  'fhe  appeal  was  brought  from  "  an  interlocutor  or  decree  of 

**  ^Ht  '*  ^^^  ^°^**  Grange  in  Scotland,  ipade  the  8th  of  February  17T51 
I7«PM'*  f(  and  the  affirmance  thereof  by  the  Lords  of  SciDon  the  17th of 
f*  June  17  s,  and  alfo  from  another  interlocutor  or  decree  of  the 
•*  Lords  of  SelFion  of  the  1 7th  of  July  1716;  and  alfo  from  another 
f*  interlocutor  or  decree  of  the  faid  Lord  Grange,  the  19th  of  the 
^*  fame  July,  whereby  his  lordihip  decerned  and  declared,  amongu 
f^  other  things,  *  1  hat  James  Watfon,  as  one  of  his  majefti'* 
<'  printers,  might  print  Bibles  and  a£is  of  parliament,  and  other 
f*  public  papers,  and  fell  and  difpofe  of  them  in  any  part  of  hi< 
M  majcfty's  united  kingdom  or  tlfe where  i'  and  alfo  from  t»o 
l.<  other  interlocutors  of  the  faid  Lords  of  Seflion  of  the  14th  H 
f<  i8th  of  December  J  7. 6." 

Heads  of  the  Appellant^  Argument* 
The  patent   to  Mr.  Freebairn,  under  which  the   refpondent 

p)iiiii)s«  contained  feveral  yery  illegal  clapfes ;  particularly  it  g'^ 

the 
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the  patentee  a  liberty  and  privilege  of  printing  and  importing 
Biblts  from  beyond  fea,  wl^ch  is  contrary  to  all  good  policy,  and  of 
very  dangerous  confequence.  It  contains  a  power  of  confifcation 
or  forfeiture  of  all  books  printed  or  imported  contrary  to  the  pri* 
vilege  granted  by  th^t  patent,  and  gives  the  half  of  the  penalties 
to  the  patentee  \  but  this  ftrems  to  require  the  warrant  of  an  ex- 
prefs  law,  and  not  to  be  impofed  without  the  authority  of  the 
kgiflature.  It  grants  the  fole  privilege  of  printing  all  books  of 
law,  viz.  the  municipal  laws  of  Scotland,  which  is  entirely  illegal 
and  againil  the  jufl  liberty  both  of  authors  and  printers,  which 
by  no  law  in  Scotland  is  re(lri£led,  as  to  books  of  law,  more  than 
as  to  books  of  divinity  or  medicine,  or  any  otter  fcience.  1  hefe 
and  feveral  other  illegal  claufcs  are  contained  in  this  patent,  and 
no  fooner  was  it  granted,  but  they  were  complained  of,  and  a 
reference  was  made*  to  Sir  Jtmes  Stewart,  then  Lord  Advocate, 
who  reported  the  faid  patent,  upon  thefe  and  other  reafons,  to  be 
abfolutcly  void  and  null,  which  fliould  either  oblige  the  patentee 
to  renounce  and  furrender  the  fame,  or  at  leaft  fubje£l  it  to  be 
reviewed  and  refcmded,  and  fo  make  place  for  another,  more  legal 
and  warrantable.  His  majefty  has  accordingly  granted  a  patent 
to  the  appellant  Balkett,  and  to  Mrs.  Andrrfon,  under  whom  the 
other  appellants  claim,  avoiding  that  formerly  granted  to  Mr« 
Freebairo, 

It  is  the  conftant  praflice  and  cuftom  of  the  Court  of  Seffion, 
not  to  determine  in  favour  of  any  grant,  when  another  appears 
and  pleads  a  better  right,  till  they  once  hear  both  parties;  for  it 
U  other  wife  prejudicing  the  one  party  by  giving  judgment  un* 
heard :  and  the  rather  in  this  cafe,  becaufe  the  refpondent  having 
brought  his  adion  to  have  his  grant  eftablilhed,  the  appellants 
;  pleaded  this  new  grant  as  a  feparate  and  total  defence  to  that 
demand. 

Mr.  Freebairn  being  the  only  patentee,  and  not  having  taken  the 
oaths  witjikio  the  time  limited  by  law,  the  gift  became  void,  and 
the  office  fell,  and  therefore  he  could  not  communicate  the  fame, 
nor  any  of  its  confequences  ;  and  though  he  afligned  a  third  part 
to  Watfon  before  the  time  in  which  he  (hould  have  taken  the 
oaths,  yet  the  title  to  the  office  was  imperfedl  and  incomplete  io 
the  perfon  of  Freebairn  until  he  (hould  take  the  oaths ;  but  he 
ncv^r  having  done  that,  the  right  refolved  and  became  void  from 
the  beginning. 

Suppofing  Mr.  Freebairn's  grant  were  good,  it  was  againft 
ftafon  to  decree  a  confifcation  of  all  books  to  the  refpondent 
^looe,  fince  the  appellant  Baflcet  has  by  his  own  (hewing  an  equal 
(hare  in  that  grant  with  the  refpondent. 

By  the  decree  the  refpondent  is  declared  to  have  right  to  print 
Bibles,  &c#  and  to  difpofe  of  and  (tU  the  fame  in  any  part  of  his 
majeily's  united  kingdom.  This  is  dire£tly  contrary  to  and  in- 
Ponfiftcnt  with  the  patent  granted  to  the  king's  printers  in  Eng- 
}^^^$  whereby  all  perfons  are  prohibited  to  import  any  Bibles  into 
ftt^lapd, 
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Heads  of  the  Refpondenfs  jirgument. 

The  faid  Freebairn  was  only  a  truftce  for  the  rcfpondcnt  as  to 
one  third  of  the  grant ;  and  the  rcfpondent  cannot  by  the  laws  of 
Great  Britain  incur  any  forfciture  by  Frecbiirii's  delinquency; 
not  only  becaufe  Freeb^iirn  wi^s  neither  convi^ed  nor  the  time 
elapfcd  for  takin|i(  the  oaths.  No  new  grant  can  be  le^al  during 
the  fubfiftencc  of  a  former  grant.  The  refponJent,  for  a  valuable 
confidcrati  n  of  30c/.  paid  to  Freeb^iirn  before  fuch  delinqucncj, 
had  a  grant  of  one  third  in  the  intereft  of  the  faid  former  patent, 
and  hath  alfj  expended  2000/.  for  carrying  on  the  faid  employ- 
ment for  the  benefit  of  the  public.  But  Baikett,  who  has  a  grant 
of  the  olHcc  of  king's  printer  in  England^  and  who  farn^s  the 
XJnivrrfity  prcfs  in  that  country,  feeks  by  this  prefent  appeal  to 
cngrofs  the  whole  trade  of  printing  the  ivord  of  God  in  Scotland 
alfoy  whichj  if  he  prevail  in,  it  will  make  Bibles,  New  I  eda* 
ments,  and  Common  Prayer  Books  very  fcarce  and  dear,  having 
already  raifed  the  price  fome  60  per  cent.  And  in  further  pre- 
judicc  of  the  refpodent's  right  he  has  aflumtd  to  himfelf  in  bis 
late  editions  of  Bibles  and  Common  Prayer  Books  the  ilije  of 
King's  Printer  for  Great  Britain. 

The  appellants'  aforefaid  atlion  of  redudlion  is  not  yet  ripe  fox 
the  determination  of  the  Houfe  of  Peers,  till  the  fame  have  had  a 
previous  and  judicial  determination  in  Scotland. 
JsJsmtn^  After    hearing    counfcl,    It   is   ordered  and  adjudged^  thai  the 

'^*r!*8  yi/rf  interlocutor  of  the  jgt/j  July  1 7 16  be  fo  far  varied  as  thai 
the  words  after  "mentioned^  viz-  "  in  any  part  of  his  majeftys  Mated 
•*  kingdom  or  elfewhere^*  he  omitted^  and  that  the  faid  interlocutor 
or  decree  as  to  all  other  parts  thereof  as  alfo  the  feveral  other  in- 
(^rloctdors  cowplained  of  in  the  faid  appeal  he  affirmed* 

For  Appellants,       Spencer  Coivper*     Sam,  Mend, 
For  Refpoodcnt,      Tbo.  Lutwyche.     Rob.  Raymond. 
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Sir  John  Schaw,  of  Greenock,  Bart.      «       jlfpellani%     Cafe  46. 

Dame  Margaret  Schaw,  alias  Houfton,  and  ?rpy 

Sir  John  Houfton,  Bart,  her  Hufband,  -    Refpondents.   tjts* 

10th  March  1517-18. 

74i/«jr— A  father  inieft  in  an  eltate  io  life-rent^  and  t  foo  infeft  m  lee» 
jointly  entail  the  eftate  in  the  fon's  contra^  cf  marriage^  with  prohibitory.^ 
irritant,  and  refolutive  ciaufes,  and  with  a  provilby  that  the  father  and  foa 
IbouJd  jointly  have  power  to  alter ;  this  entail  was  infert  in  the  legifter  of 
tailties  upon  the  joio^  fuppltcation  of  the  father  and  Ton,  but  no  refigoaiiofft 
was  nude  nor  intjitme  t  taken  theieon  ;  tne  irritancies  and  clanfea  not  tm 
alrer  were  binHing  upon  the  fon  (after  the  father's  death)  even  foppofiof  the 
Cubftitution  were  graiuitous. 
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N  1686,  Sir  John  Schaw,  Bart,  deceafed,  father  of  the  appellant 
and  Tcfpondent  Dame  Margaret,  fettled  his  eftate  of  Greeno<;k 
npoo  htmfclf  in  life-rent,  and  failing  him  to  the  appellant  and  the 
heirs  male  of  his  body  in  fee,  whom  failing  to  the  other  perfons 
therein  mentioned  i  referring  a  jointure  to  the  appellant's  grand* 
mother  of  about  72c/.  per  annum,  and  about  150/.  per  annum  to 
his  mother,  and  a  power  to  the  father  to  raife  50,000  merks  for 
younger  chtldrens*  portions,  and  to  make  leafes  for  his  life  and 
19  years  after  at  one- third  lefs  than  the  then  rent* 

A  marriage  being  afterwards  agreed  upon  between  the  appel- 
lant and   Margaret,  the  daughter  of  Sir  Hew  Dalrymple,  Lord 
Prefident  of  the  Sellion,  by  their  contract  of  marriage  in  March 
1 700,  entered  into  with  the  fpecial  advice  and  confent  of  their 
rrfpedlive  fathers  and  mothers,  who  are  parties  thereto,  and  fuh- 
fcribe  the  f^me,  the  faid  Sir  John  the  father,  and  the  appellant^ 
in  conGderation  of  the  marriage  and  of  the  portion  of  the  faid 
Margaret  Dalrymple,  bound  and  obliged  themfelves  jointly  and* 
fcTcrally  with  mutual   confent  to  refign  their  lands  and  eftate 
therein  particularly  mentioned  j  viz.   the  lands  and   barony  of 
Greenock,  and  alfo  the  lands  of  Broadftain  and  others,  (which 
laft  were  not  contained  in  the  fettlement  of  1686)  to  Sir  John  the 
father  in  life-rent,  whom  failing  to  the  appellant  and  the  hein^ 
male  of  his  body  by  that  or  •  any  future  marriage ;  whom  failing 
to  his  five  younger  brothers  fucceffively  and  the  heirs  male  of 
their  bodies,  whom  failing  to  the  heirs  male  of  Sir  John  the  fa* 
therms  body,  by  his  then  or  any  future  wife  \  whom  failing  to  the 
refpondent  Margaret  and  tie  heirs  of  her  body  ;  with  feveral  other 
fubditutions  of  heirs*  whom  all  failing  to  the  heirs  and  afl]gnee$ 
whatfoever  of  the  appellant.     The  deed  contained  the  ufual  pro* 
hlbitory,  irritant,  and  refolutive  claufes  againft  the  appellant  and 
the  heirs  of  entail,  and  cl  mfes  to  the  following  efFe£^  : 

Referving  power  to  Sir  John  the  father y  and  the  appellant ^  during 

their  joint  iivesy  with  mutual  confent,  to  alter  or  difcharge  any  of  the 

Jaid  prohibitory  and  irritant  claufes  and  conditions  as  they  fhould  jointly 

^hftihfit;  and  to  alttr  the  faid  CQurfe  of  fucceffmi^  except  in  fofar  at 

^ncernei 
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toncertua  the  provifions  thereby  conceived  in  favour  of  the /aid  Alar* 
garet  DalrympUf  fe"r. 

Provided,  that  out  of  Sir  John  the  father*s  life-rent,  there  (hould 
be  particularly  excepted. and  rtftrvcd  to  the  appellant  for  his  and 
his  wife's  prefenc  maintenance,  lands  of  che  yearly  value  of  6000 
merksi  to  be  increafed  as  they  (hould  have  children : 

And  Sir  John,  the  father,  thereby  renounced  ^his  power  of 
charging  the  eftate  of  Greenock  with  50,000  merks  for  his  chit- 
<lrens'  portions,  and  all  the  other  powers,  which  he  had  refervcd 
by  the  fetriement  in  1686}  and,  his  wife  Dame  Eleanor,  with  his 
Gonfcnt,  gave  up  her  life-rent  in  the  faid  eftate  of  Greenock,  to 
which  Qie  was  entitled  by  her  contra^  of  marriage : 

And  in  regard  the  heirs  female  of  the  appellant's  body,  failing 
heirs  male  thereof,  were  thereby  excluded  from  the  right  of  fuc« 
ctflion  to  the  faid  eftate,  there  was  a  particular  provifion  of  50,000 
merks  made  for  their  portions. 

There  were  two  parts  of  the  faid  contra^  executed  by  all  the 
parlies  in  prefence  of  che  then  Lord  Chancellor  of  Scotland,  and 
above  40  other  lords  and  gentlemen,  who  a^  of  them  fubfciibed 
their  names  as  wituefles  thereto:  but  no  refignation  was  made, 
or  charter  and  f^ifine  taken  out  thereupon.  Upon  a  petition,  how 
ever,  in  the  name  of  Sir  John  the  father,  and  the  appellant,  figned 
by  Sir  David  Cunihghame,  uncle  to  the  appellant's  wife,  their 
procurator,  the  Court  of  Seffion  ordered  the  contra^  to  be  re* 
corded  in  the  regider  of  entails  purfuant  to  zGt  of  parliament} 
and  it  was  therein  rcgiftered  accordingly,  and  the  deed  returned 
to  the  appellant. 

The  appellant's  father  having  died,  and  alfo  his  five  younger 
brothers  without  iffue,  and  the  refpondent  Margaret  then  ftaad- 
ing  the  next  fubditute  failing  ifTue  male  of  the  appellant,  the 
rcfponJer.ts  brought  an  action  before  the  Court  of  Sefllon  agaiaft 
the  appcJlam,  to  compel  him  to  exhibit  the  faid  contraA  of  mar- 
riage, to  the.  end  that  it  might  be  ordered  to  be  regiftered  in  the 
bx>oks  of  S<^(Iion,  and  the  refpondents  have  an  extra£^  thereof. 
The  appellant  brought  a  counter  a£lion  againft  the  refpondents 
to  declare  his  right  to  alter  the  fucceflion,  and  difpofe  of  the 
property  as  he  (hjuld  think  ht,  as  to  all  others  except  the  heirs  of 
the  marriage  ;  upon  the  ground,  that  notwithdanding  thefe  pro- 
hibitory claufcs^  yet  he,  as  having  the  fee  of  the  eftate  vefted  in 
him  long  before  the  faid  marriage>fcttlement,  and  being  the  firil 
maker  of  the  entail,  could  not  be  tied  up  by  them,  but  might 
fiill  alter  the  faid  order  of  fucceCion,  and  cut  off  all  other  fubili- 
tutes,  except  the  heirs  of  the  marriage,  for  whofe  fccurity  th: 
contract  was  treated  for  and  made. 

In  the  debate  arifmg  on  both  thefe:  anions,  it  was  at  firft  al- 
leged for  the  appellant,  that  the  fiiid  contradi  of  marriage  wjf 
his  own  proper  evident,  wherewith  he  might  do  as  he  pleafed, 
and  that  therefore  he  was  not  obliged  to  pzoduce  the  fame,  before 
i(  (hould  appear  on  the  event  of  the  adtion,  that  the  refpondents* 
bad  a  right  to  require  the  exhibition  and  regiftration  thereof.  The 
rt:rpopdpnt$  rpad^  gnfvr/eri  tbat  Dame  ^larg^ret  being  exprcfsty 
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tiominated  in  the  entail,  which  was  a  contra^  and  conveyance  o( 
lands,  (he  had  good  right  to  call  for  produftion  thereofi  to  the 
end  the  fame  might  be  preferved.  The  Court  thereupon  **  Or* 
**'  dered  the  appellant  to  exhibit,  referving  all  defences  againft 
"  regiftration  or  any  other  legal  effefl-" 

Tbe  contraQ  being  accordingly  exhibited,  after  various  pro* 
ceedings,  the  Court  at  fitft,  on  the  22d  of  February  17159 
*'  Found  that  the  irritancies  in  the  appellant's  contract  of  mar- 
''  riage  did  not  afie£l  the  appellant  who  made  the  tailzie,  and 
**  therefore  declared  in  favour  of  the  appellant,  fo  far  as  con* 
^  ccrned  the  lands  contained  in  the  charter  and  infefement 
«  i686-" 

The  caufe,  however,  being  re-heard  upon  the  petition  of  the 
rcfpondcnts,  the  Court,  on  the  15th  of  July  171 5,  **  Found  that 
^  the  irritaacies  and  claufes  not  to  alter  contained  in  the  contra^ 
**  of  marriage  were  binding  upon  the  appelhnt  who  made  tbe 
*'  tailzie,  even  fuppofing  the  refpondent  Dame  Margaret  were  a 
"  gratuitous  fubftitute/'  The  refpondents  having  then  applied 
to  the  Court  to  have  the  appellant's  counter  adion  difmifled, 
their  lordQiips,  on  the  30th  of  July  17 15,  "  Found  the  tailzie 
^  a  delivered  evident,  and  ordained  the  contr<i£):  containing  the 
**  fame  to  be  regiftered  in  the  books  of  Council  and  Seffion,  that 
'*  any  concerned  might  take  extrafks  thereof,  and  afToilzied  the 
**  refpondents  from  the  appellant's  declarator," 

The  appeal  was  brought  from  "  an  interlocutor  of  the  Lords  of  Enteied, 
"  Seffion  the  15th  of  July  1715,  and  alfofroman  interlocutor  of  ^^^^""^ 
"  the  faid  Lords  of  ScfEon,  dated  the  30th  of  the  fame  July."    :  ' 

m 

Heads  of  tbe  AppellanCs  Argument  • 

It  is  certain,  that  before  the  faid  marriage-contra£l,  the  appel- 
lant was  poffefled  in  fee  fimple  of  the  ellate  intended  to  be  tail- 
zied, and  the'  interlocutors  appealed  from  fuppofe  the  tailzie  to 
be  grtuitous  or  voluntary  with  re/peft  to  the  refpondent.  That 
a  tenant  in  fee  (imple  could  fettle  the  order  of  his  fucceffion  by  tail- 
zies as  he  thought  proper,  by  the  law  of  Scotland,  was  not  doubted; 
nor  was  it  doubted  that  he  could  alter  fuch  entail  whenever  he 
w^uld :  but  of  late  men  were  not  contented  to  fettle  their  eftates 
by  way  of  entail,  changing  the  order  of  fucceflion  from  the  heirs 
*.'  ^?^>  *^  *"y  other  heirs  -,  they  proceeded  to  add  conditions  or 
limitations  for  reftraining  tKeir  heirs  from  altering  the  order  fet- 
tled by  fuch  entails,  'and  that  if  the  heirs  of  entail  (hould  do  con- 
trary to  fuch  conditions,  their  right  ihould  become  irritated. 
Thcfe  claufes  are  called  prohibitory  and  irritant  claufes,  but  it 
ftiil  remained  a  queftion  till  the  year  16851  whether  fuch 
inritant  and  prohibitory  claufes  expreffcd  in  tailzies  did  limit 
the  heirs  of  entail  and  bar  them  from  altering  the  fucceflion  or 
charging  with  debt.  But  it  is  remarkable  that  throughout  the 
•ft  1685,  c.  22.  the  legiilature  had  no  view  to  abridge  the  power  iSSsict*. 
known  to  belong  by  the  law  of  Scotland  to  mak-rr^  of  tailzies,  of 
altering  the  dedination  or  order  of  their  own  fucceflion,  but  only 

to 


to  make  their  own  deftinations  the  more  effectual  by  confirming 
what  limitations  foever  the  makers  fhould  think  fit  to  impnt! 
vpon  their  heirs.  So  th;)t»  at  prefent,  tailzies  in  Scothnd,  is 
fo  far  as  concerns  the  maker's  power  of  altering  are  regulated,  by 
the  principles  of  the  common  taw  of  that  country ;  but  m  as  far 
•»  relates  to  the  reftri^iions  and  limitations  of  the  fee  in  the 
perfons  of  the  heirs  of  entail^  tailzies  are  regulated  by  the  abovc- 
rccited  ad  i6Sj;. 

That  the  maker  of  a  gratuitous  or  voluntary  tailzie  has  power 
to  alter  it  at  pleafare  by  the  law  of  Scotland,  is  evident;  ift  Be- 
caufe  tailzies,  as  they  regard  the  makers  of  them,  are  really  def- 
tinations  of  fucceffioni  which  by  the  known  principles  of  the  civil 
law»  copied  in  that  particular  by  the  law  of  Scotland,  are  alrer- 
able  at  the  pleafure  of  him  who  made  the  deftination ;  noticing 
being  more  common  than  that  a  variety  of  accidents  (hould  «irtv 
jufticc  alter  his  intentions  before  his  death,  it  was  judged  necef- 
bxjf  as  well  is  expedient,  to  provide  that  a  man  (hould  not  have 
k  in  his  power  to  deprive  himfcrif  of  the  faculty  of  fettling  his 
ibcceffion  as  he  Oiould  find  proper  by  any  previous  voluntary  deed. 
This  fundamental  maxim  of  the  civil  law,  in  matters  of  fuccet 
fion,  the  law  of  Scotland'  has  admitted  univerfaliy,  with  one 
exception,  and  that  is  where  a  fetdement  is  made  for  an  onerou5 
caufe  ;  in  fach  a  cafe,  the  law  of  Scotland  looks  upon  tlie  uilzie 
to  be  in  effeA  a  contraft,  which  juflice  obliges  the  performance 
of,  and  therefore  does  not  allow  the  maker  to  alter  at  pleafure. 

id.  As  this  pofition  is  agreeable  to  the  principles  above  ella- 
UiQied,  fo  it  is  the  unanimous  opinion  of  all  the  vrriters  on  that 
fabje£i :  the  learned  Hope,  in  his  Lefier  Pradicks,  lays  it  down 
for  certain,  that  a  bond  of  tailzie  ex  nulla  caufa  onerofa  is  refo- 
cable,  but  admits  that  it  is  binding,  if  it  be  granted  for  an  ooef' 
Stjfif'tlnSir.  ^yg  caufe,  or  in  view  of  a  mutual  tailzie*  And  Lord  Stair,  it 
bis  Inftitiites,  b.  z.  tit*  3.  $  59.  agrees  in  the  fame  opinion,  with 
P*tl«toD*t  this  difference,  that  though  a  tailzie  be  made  for  an  oneroos 
StMw«*ir*  ca**f^»  y^^  *f  ^^^^  confideration  were  not  adequate  to  the  taihici 
Anffpcra,  It  may  be  altered.  Of  the  fame  opinion  are  the  other  lawyer* 
f.  i46»  147-  who  treat  of  this  fubjeft. 

Ld.Undorti  The  appellant  fupports  their  opinion  by  the  dectfions  of  t(e 
SaotMd"  Lords  of  Seilion  in  two  important  cafes,  lately  determined,  where 
Stewart,  the  Judges  were  unaninnous.  The  firft  was,  the  cafe  of  Lord 
Dairympie,  Lindofes  agtinft  Oliphant  and  Stewart.  The  other  cafe  was  that 
|^^'7»4-  of  Scott  of  Harden  againft  Scott  of  Raebnrn.  Both  thefc  cafes 
18  FeL  do  iocontrovertibly  fupport  the  reafons  infifted  upon  by  the  appel- 
>7'5*  hmt,  and  pro?e,  that  the  firft  maker  of  an  entail  cannot  by  toy 

Httdin  V.  d^of<^  ^  ^^  ^P  ffo^  ^^^  power  of  difpofing  of  bis  inheritaoce 
Scott  of  '     as  againft  all  TofuDtary  fubftitutes. 

lUeburn,  g^t  further,  as  the  maker  of  a  tailzie  moft,  from  the  nature  rf 

ctfc  inTwJ'  *»^  fcttlcmcnt,  be  poffefifed  of  a  faculty  of  altering  it,  the  ap- 

Giiiiaioii*    peliant  conceives,  that  he  having  by  the  deed  now  in  queftioB 

referved  to  himfelf  the  fee  of  the  ettate  according  to  the  law  rf 

•tcorlaod^  and  as  the  property  does  ftill  abfolutely  remain  with 
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the  a{>pctbtit,  the  power  of  alienation  muft  likewifc  remain  with 
him.  It  is  true,  that  if  the  appellant  had  made  himfelf  Hfe-renter^ 
he  coulti  not  hav«  pretended  to  the  power  of  alieoation,  bccaufe 
the  f « e  in  that  cafe  would  have  been  lodged  in  another  ;  and  it  is 
equally  true,  that  an  heir  of  tnlAil  limited  with  ufuai  claufe&i 
cannot  aher :  but  neither  of  them  is  the  cafe  here  $  the  appelLuil: 
was  and  ftill  is  abfolutc  liar. 

Heads  of  the  Refponderits*  Argumefit* 

There  is  nothing  plainer  than  that,  as  a  man  having^  an  unii* 
mited  fee  or  property,  may  difpofe  thereof  at  pleafure ;  fo  h« 
may  leflVn  or  redrain  his  own  right  in  favour  of  another,  and 
what  is  granted  to  t^at  other,  is  as  much  his  property  as  what  rc'- 
niains  with  the  fird  proprietor.  It  was  indeed^  in  the  appellant's 
power  to  have  joinctl  in  making  this  entail  or  not ;  but  when  ht 
h^d  joined  in  making  thereof,  whereby  the  eftate  is  limited,  for 
want  of  heirs  male,  to  the  rtfpondent  D.ime  Margaret  by  name^ 
with  prohibitory  and  irritant  cUufes,  not  only  upon  tlic  heirs  of 
entail,  but  exprefbly  upon  the  appellant  hiiiifelf,  he  and  all  the 
heirs  of  entail  are  thereby  bound  up  and  difabled  from  making 
any  alteration  therein,  whereby  the  appellant's  ri^hc  or  property, 
which  was  before  free  and  unlimited,  is  become  limited.  There 
are  hrre  not  only  the  ordinary  prohibitory  and  irritant  dattfety 
but  an  exprefs  r.bli)>ation  on  the  appellant  and  all  his  fubfcquent 
heirs  to  (land  fcifcd  nnd  poHcircrd  by  virtue  of  that  contrad  and 
by  no  other  title*  But,  befuies,  it  appears  in  this  cafe,  that  Sir 
John  Schaw,  the  appellant's  father,  was  tenant  for  life  in  poiTef- 
fion,  with  the  refervatton  of  a  jointure  for  his  lady ;  fo  that  the 
appellant  was  not  proprietor  of  the  whole  fee  (imple;  and  the 
appelhnt's  father  and  mother  joined  in  this  fettlemettt,  and  there- 
by made  a  prefent  provifion  for  the  appellant  and  his  lady,  which 
they  could  not  have  had,  without  the  father  and  mother's  join- 
ing \  and  thcrrefore  the  appeliant  ouf^ht  to  be  bound  by  the  terms 
and  agreements  of  the  de<;d  in  which  they  joined. 

The  appellant  con^tended,  that  by  the  contract  of  marriage^ 
the  fee  wasvefled  in  him,  whom  all  the  heirs  therein  mentioned,^ 
or  whoever  might  fucceed  to  the  faid  eftate,  muft  reprefent,  and 
therefore  could  not  controvert,  but  muft  fulfil  his  deeds ;  and  tit 
cafe  of  the  appellant's  contravention,  no  perfcn  coald  be  ferved 
heir,  for  that  the  next  in  fuccefTion  muft  be  ferved  heir  to  htm^ 
(which  would  be  abfurd,  for  that  he  had  loft  his  right)  and  nor 
to  his  father,  for  he  was  denuded.  But  this  argument  de  ahfurdb 
is  of  no  validity }  for,  as  to  the  queftion,  whether  the  appellant 
be  bound  or  not  by  his  contract,  it  is  to  be  determined  witbodt 
regard  to  what  nnght  fall  out.  And  if  the  appellant  (hould  con^- 
travene,  upon  an  a£tion  brought  againft  him,  by  the  next  in  fuc- 
cei&on,  he  would  be  decreed  to  denude,  and  adjudication  would 
follow  thereupon  in  favour  of  the  next  heir  of  entail,  by  vivtoe  of 
the  obligation  in  the  fettlement  for  that  purpofe. 

The  liatute.1685  gave  a  liberty  to  perfons  to  tailzie  their  eftatei^ 
aad  burdea  thtir  heir«  as  they  thought  fie,  which  before  then  had 
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been  controverted,  as  if  a  perfon  could  not  burden  hein  that  wftt 
not  in  being  i  and  the  defign  of  the  ftatute  was  to  prevent  thatob- 
jtQion.  But  it  was  never  brought  in  queftion,  either  before  that 
ftatute  or  fince>  whether  a  prefent  and  abfolute  proprietor  could 
tie  up  bimfelf  as  he  thought  fit ;  and  the  zCt  of  parliament  doci 
ao  way  relate  to  that  matter* 

The  entail  is  in  a  contra£i  of  marriatre,  whereof  there  were 
two  parts  fubfcribed  and  mutually  interchanged  and  delivered: 
and  the  fame  was  icgiftcred  in  the  rcgifter  of  mtailsi  by  decree 
of  the  Lords  of  Seffion,  upon  a  fupplication  of  the  appellant  and 
his  fatheri  mentioning  to  be  for  the  benefit  of  all  parties  therein 
concerned:  and  this  being  a  complete  contrail,  and  having  the 
force  and  efie£i;  of  a  delivered  evident  or  deedy  there  was  no  dif- 
tinAion  either  as  to  the  grantor  or  grantees,  whether  the  fame 
was  completed  by  charter  and  fafine  or  not,  fince  the  poifer  to 
alter  did  not  arife  from  this^  that  it  was  but  a  peribnal  obligation, 
,  but  from  the  nature  of  the  thing,  for  wbatfoever  the  charter  and 
fafine  could  do,  the  perfonal  obligation  had,  by  the  law  of  Scot* 
land,  the  fame  tffc€t  againft  the  grantor  to  oblige  htm  to  fulfil ; 
and  with  refpecl  to  the  grantor's  power  of  altering,  there  is  no 
difierence  whether  it  was  completed  by  charter  or  not ;  and  the 
appellant  might  aa  well  have  altered  the  fucceflion  as  to  his  five 
brothers^  were  they  now  living,  as  to  think  of  doing  it  to  the  pre-* 
judice  of  the  refpondent. 

The  preference  given  to  the  refpondent  Dame  Margaret  by  the 
faid  contract  of  marriage  had  been  fully  concerted  and  agreed  to 
by  all  parties,  and  was  what  her  father  had  ftipulated  for  her, 
and  not  the  mere  voluntary  deed  of  the  appellant.  For  by  Sir 
John  her  father's  fettlement  in  1686,  while  the  appellant  was  a 
minor,  he,  the  appellant,  had  not  a  free  and  unlimited  fee  in  the 
faid  eftate  of  Greenock,  the  fame  being  confiderably  qualified  and 
burdened  by  the  father :  but  all  thefe  qualifications  and  burdens 
were  by  her  faid  father,  in  the  contra^  on  the  appellant's  mar* 
riage,  renounced  and  given  up ;  and  confequently  what  was 
thereby  provided  in  her  favour  was  a  plain  agreement  bctweea 
father  and  foo,  whereby  her  father  prevailed  with  his  fon  to  pre- 
fer her  to  his  own  daughters  in  the  fucceffioni  and  that  for  valu- 
able confiderations. 

Thefe  valuable  confiderations  were  $  That  by  the  fettlement 
1686,  the  eftate  in  queftion  ftood  charged  with  the  value  of  about 
13,000  merka  for  a  jointure  to  the  appellant'^  grandmother,  and 
about  150/.  per  annum  to  his  mother,  who  are  ftill  living,  auA 
with  a  power  to  Sir  John  the  father  to  raife  50,000  merks  for 
younger  childrena'  portions :  Sir  John  the  father  had  likewife  a 
life-rent  in  the  whole,  and  a  power  to  make  leafes  for  his  life» 
and  nineteen  years  after,  at  one-third  lefs  than  the  then  rea^ 
whereby  he  might  have  raifed  fines.  By  the  prefent  fettlemeat 
that  power  of  making  leafes  is  difcharged,  and  from  die  date 
thereof  an  immediate  provifion  of  322/.  fterling  per  annum  ii 
made  for  the  appellant,  with  a  covenant  therein  to  add  more  to 
it,  as  hia  children  fbouid  increafe.  and  other  laatfs  lAebidcd  tt 
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ehc  value  of  looA  (terling,  which  were  not  comprifed  in  the  for- 
mer feUlement,  and  to  which  the  appellant  had  no  other  right : 
and,  btfides.  Sir  Jnhn,  the  father,  had  a  perfonal  cftatc  of  20,000/. 
ftcrling,  which  he  might  liave  difpolVd  of  at  his  plcafure,  as  he 
foon  afterwards  did  to  the  appellant,  the  profprft  whereof  was  a 
further  inducement  to  the  appellant  to  join  in  this  entail,  and  to 
fettle  the  Aicceffian  as  his  father  defircd. 

After  hearing    ccunfel,    It  is  ordered  and  adjudged  that  the  h^tmtnt^ 
petition  and  appeal  he  difmiffed^  and  that  the  Paid  interlocutors  therein  [Z!!^?^ 
ampiained  of  be  affirmed.  ^  ^•"* 

For  Appellant,      David  Dalrymple.    Rob.  Raymond.  Will.  Ha-^ 

mil  ton. 
For  Rcfpondents,  Tho.  Lutwyche.       Sam.  Mead. 


This  cafe  feems  to  be  inaccurately  reported  in  the  Di£liooary, 

toL  a.  p.  43  !•  twtf  Tailzie. 


Sir  Peter  Frafer  of  Doors,        .       •       .      Appellant;     Cafe  47. 
Ifabel  Sandilands,  Widow  of  William  Black 
Efqj RefpondenU 

I2th  Jan.  1718-19. 

FrefumfnioB  — A  perfon  being  fued  in  1715,  by  t'.e  widow  of  one  to  wl)om>  la 
169",  htf  hidp'Antca  a  bond  of  p-nlion  io\  ihe  confidcration  of  maoagir*?  ihft 
grantor^s  law  affarrs  ;  though  never  drmandrd  bv  tl.e  gianl^  during  bis  Uie» 
the  bond  i*  fupportfd  aiul  the  money  decrrned  for. 

lUlvjrraph. — VVhrthcr  holograph  or  not  being  referred  ro  the  oath  of  the  grwtOT 
of  a  bond,  the  term  i$  circumdoced  ^giinft  him  tor  not  deponiog* 

Cjf?/.— .4c/.  corts  given  againt)  the  appellant. 

I N  July  \6g^  the  appellant  granti*d  a  bond  of  penfion  to  the 
late  Mr.  Black,  advocaie^che  refoondent's  hufband,  of  lo/.  iter- 
ling  per  anBum,  to  be  paid  at  Whitfunday  and  Martinmas  bf 
equal  portions,  with  intereft  afttfr  the  refpeSive  terms  of  pay- 
ment. The  bond  mentioned  the  confideration  to  be  for  Mr, 
Black's  pains  and  management  of  the  appellant's  law  -affairs,  and 
that  it  was  to  continue  fo  long  as  the  appellant  bad  any  law  affairs. 
In  July  171 3,  Mr.  Black  afligned  the  faid  bond  to  the  refpondent 
in  truft  for  his  children. 

b  i7t$  the  refpondent,  after  her  huiband's  death,  brought  an 
^ioo  againft  the  appellant  before  the  Court  of  SeiEon  for  pay« 
neiit  of  the  faid  bond  and  intrreil  ;  ftatiog  that  Mr.  Black  did^ 
from  the  time  of  the  date  thereof  till  his  death  in  Anguft  171319 
carefully  manage  all  the  appellant's  law  futts  and  other  his  affairs, 
but  that  neither  the  faid  penfion,  nor  any  part  thc;rcof,  had  been 
P*id  to  him :  and  that  the  refpondent,  after  her  huib^nd's  de- 
ficafci  applied  feveral  timet  by  herfelf  acid  friends  for  payment  of 
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the  money  due  upon  the  faid  bond)  but  the  appellant  al#tyi^ 
dined  payment.  The  appellant  contended  that  tfae  bond  val 
nuiiy  the  writer  and  witnefles  not  being  mentioned  and  defcrihed 
therein*  The  refpondent  anfwercd|  that  the  bond  being  bolo- 
graph  of  the  appellatit,  the  defignatioa  of  the  writer  and  witnefe 
was  not  neceflary  \  and  infifted  that  the  appellant  (hould  beoblipd 
to  confefs  or  deny  whether  it  was  holo^aph  or  not.  On  dc 
27ch  of  June  1716,  the  Lord  Ordinary  <*  fuilained  procefsapon 
**  the  bond  libelled,  on  the  refpondent^s  proving  the  fame  hob* 
*^  graph ;  and  ordained  the  appellant  to  confefs  or  deny  the  (a& 
«  agaiuft  the  I5tb  day  of  July  then  next,  under  the  certificatioa 
<<  contained  in  the  z€t  of  federunt.**  No  appearance  having  beeo 
made  for  the  appellant,  the  Lord  Ordinary,  on  the  iSth  of 
July  1 716,  <<  Held  him  as  confeScd,  and  decerned  in  terms  of 
«  the  libel."  ^     I 

The  appellant  afterwards  prefented  a  reprefentatton,  (btln{:i 
that  he  had  been  abroad  feveral  years,  and  had  not  had  any  law 
affairs,  and  that  Mr.  BUck  had  been  paid  fcreral  fums  of  mvj 
on  account  of  the  appellant's  law  fuits,  which  ought  to  be  d^ 
dodcd  from  the  f aid  bond,  and  that  the  fame  never  having  been 
demanded,  was  to  be  prefumed  to  have  been  paid.  The  refpondeot 
anfwered,  that  if  Mr*  Black  had  meant  to  re-call  the  bond  he 
Ihould  have  given -notice  to  the  refpondent's  hufband,  that  be 
might  have  been  at  liberty  to  take  other  bufinefs :  and  that  Ib 
1713  her  hulband  had  gone  on  the  appellant's  requeft  to  his  houfci 
160  milts  from  Edinburgh,  to  fettle  fome  of  his  aflrairs,  and  that 
no  prefumption  of  payment  could  lie  to  a  bond  of  this  nature. 
The  Lord  Ordinary,  on  the  25th  of  July  17160  "  Adheredtothe 
«•  former  interlocutor,  but  fultained  the  forefaid  defence  of  pay 
^'  mcnt  as  relevant  to  be  proved y?nr]^r^  of  the  faid  deceafcd  Mr. 
*<  Wm.  Blacky  or  payment  to  the  refpondent  fince  Mr*  Blackkr 
•*  httlband's  death  relevant  to  be  proved  fcripto  w/  jurmenlf^ 
**  her  the  refpondent  n4m  onere  expenfarhm  in  cafe  the  spfd* 
*<  lant  fuccumb,  and  aflfigned  the  6th  of  November  next  for  pnv 
«'  ing  in  the  terms  above  mentioned/'  The  appellant  rcdainwli 
but  on  the  3 1  ft  of  July,  their  lordflitps  *<  Adhered  to  the  fefBe[ 
interlocutors,  and  refufed  the  dcfirc  of  the  appellant's  pctjtifli.* 
And  on  the  i6th  of  November  17 16  the  Court  "  Circumdsici 
*<  the  term  againft  the  appellant  for  not  proving  payment,  to' 
*<  decerned  and  ordained  the  appellant  to  make  payment  and  fi* 
•*  tisfadion  tothe  refpondent  of  the  faid  fum  of  10/.  of  yearlype^" 
*'  fion  from  the  12th  of  July  1697  to  the  term  of  Lammai  I7t}i 
*'  and  of  the  intereft  of  each  mojety  of  the  faid  penlion  fromtbe 
><  term  of  payment  thereof  to  the  term  of  Lammss  i7<3' 
''  which  being  accumulated  into  one  total  fum  was  declared  w 
<<  amount  to  2II21/.  a/.  6d.  Scots,  and  in  like  manner  to  0*^ 
**  payment  and  fatisfa£lion  of  the  intereft  of  the  faid  penfc* 
•*  from  the  aforefiid  term  of  Lammas  I7i3>  in  time  to  co«ti 
••  during  the  not  payment  thereof." 

Execiuion   being  fued  out  upon   this  decree,  the  appeltnt 

brought  a  bill  of  fufpenfion  i  txiiy  after  difcufiiDg  the  fiinei  A* 

Coiut> 
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Coorti  on  the  12th  of  Julf  17171^'  Refofed  the  biU^  and  adhered 
"  to  their  former  interlocutor." 

The  appeal  was  brouj^ht  from  "  a  de<:ree  of  the  Lords  of  Sef-  ^"^crea 
"  fion  of  the  16th  of  November  17 16,  and  an  interlocutor  of  ^^j.f^* 
V  the  i2th  of  July  1717,  and  feveral  other  interlocutors/' 

After  hearing  CO unfc],  II  is  ordered  and  adjudged,  tkat  the  pcti"  Jo<lgnieiitf 
Hm  and  appeal  be  dif miffed^  and  that  the  decrees  and  interlocutors  "j^**** 
tberun  compliuned  <f  he  affirmed  i  and  it  is  further  ordered,  that  the 
appellant  do  pay  or  caufe  to  be  paid  to  the  refpondent  the  fum  of  40/* 
for  her  cojis  in  refpeB  of  the  /aid  appeal. 

For  Appellant,         Abel  Ketelhey.     Geo,  Lejbe. 
For  Refpondent^     RoU  Raymond,   Wilt.  Hamilton. 


Janes  Blackwood,  of  London,  Merchant,    Appellant  \     Cafe  481 

Forbes^ 

John  Haoiikon  of  Grange,         -  •        Refpondent .     i7juiy» 

1713. 

26th  Jan.  17 18-19. 

TMr.-^The  Codrt  df  SeffioD  having  reduced  a  decree  of  provlitg  the  tenor 
of  a  b<md,  and  an  adjudication  and  decfee  of  mails  and  dotiei  following 
thereupon,  for  ihe  reafon  that  it  was  not  proved  who  were  the  writer  and 
witnef&s  :  the  jodgment  ii,  from  the  circumftances  of  the  cafe,  reverfed^ 
the  reafont  of  redadion  repcUdd,  and  tfet  adjudication  foftatned. 

Damage  and  httertf. — The  Courts  in  an  interlocutor  prior  to  thole  appealed 
from^  having  fuftained  the  adjudication  for  the  principal  fum  and  idterefty 
w'th^t  all  accumulatkn,  penaltlis,  and  eHfentu  tffbatfiltvtr,  thit  latter  part 
of  their  judgment  ia  feYeiiiAd. 

IN  1679,  Robert  Blackwood,  late  merchant  in  Edinburgh,  the 
J4>penant'8  father,  deceafed,  brought  an  a£lion  before  the 
Ceun  of  SeiBon>  againit  Alexander  Hamilton  of  Grange,  the 
Itfpondent's  uncle,  then  a  minor,  for  payment  of  a  bond,  ftated 
to  have  been  granted  by  John  Hamilton  of  Grange,  deceafed,  the 
fiither  of  faid  Alexander,  and  Jane  his  wife,  in  the  following 
maimer :  that  John  Hamilton  and  Jane  bis  wife  being  indebted 
to  the  faid  Robert  Blackwood  in  1 7 1 9A  Scots,  they  on  the  24th 
of  March  1674,  granted  him  a  promiffory  note  for  payment 
thereof}  but  the  note  not  being  paid  when  it  fell  due,  the  faid 
John  and  Jane,  on  the  7th  of  September  1674,  ioilead  thereof, 
granted  a  bond  to  the  faid  Robert  Blackwood,  whereby  they 
obliged  themfehres,  their  heirs,  &c.  to  pay  loooA  Scots,  part  of 
the  faid  debt,  at  Candleibas  then  next,  and  7i9/.»  the  refidue 
thereof,  at  Whitfunday  thereafter,  with  iatereft  of  the  faid  prin* 
cipal  fum  from  the  date  thereof,  and  a  penalty  of  300/.  Scots  in 
cafe  of  non-payment*  And  the  faid  afiion  alfo  contained  a  con« 
cluGoa  againft  the  minor  for  payment  of  a  debt  of  228/.  or.  7^« 
Scots,  ftated  to  have  been  incurred  by  his  father  and  mother  afttrr 
^  date  of  the  faid  bond.  In  this  adion  the  faid  Kobert  Black- 
wood obtaioed  a  decree  of  conftltotion  ia  abfence  againft  the 
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■limr  for  pay ment  of  the  fum  contained  in  the  bondt  wd  alio  kt 
the  faid  other  fum  of  a 28/*  a/,  ^d.  Scots. 

Robert  Blackwood  alfo  brought  an  ^Stion  againft  the  faid  Jaoe 
the  ttliStf  and  Richard  Elphinfton  her  then  huJbandt  for  payment 
of  the  fums  before  mentioned,  in  virtue  of  a  promife  made  bf  kr, 
after  the  death  of  her  fiift  hufband,  to  pay  the  fame :  and  id 
this  aAion  he  alfo  obtained  decree  {  but  this  decree  was  tmlf 
to  take  effe£b  agatnft  the  faid  Jaae,  but  not  agaiad  her  then 
buCbaod. 

On  the  f4th  of  February  16801  the  appellant's  faid  father  alfo 
obtained  a  decree  of  adjudication  againft  the  faid  Alezaoder 
Hamihon  as  heir  to  his  father,  whereby  the  lands  and  barony  of 
Grange,  and  other  lands  therein  mentioned  were  adjudged  for 
payment  of  the  faid  fums  then  accumulated  to  2780/.  Scots. 

Robert  Blackwood  afterwards  brought  an  a£lion  before  die 
Court  of  Seflion  againft  the  faid  Alexander  Hamilton,  for  pfor« 
ing  the  tenor  of  the  faid  bond,  which  he  dated  to  ha?e  been 
pibduced  in  one  of  the  faid  actions,  and  left  in  the  hands  of  Mr. 
Mackenzie,  one  of  the  clerks,  and  to  have  been  accidentally  loft 
by  a  fire  which  happened  in  or  near  Mr.  Mackenie's  office.  Ob 
the  4th  of  June  1698  the  Court  <<  Found  the  tenor  of  the  faid 
**  bond  fuffictently  verified  and  proved,  and  decerned  that  At 
**  copy  thereof  inferted  (hould  have  the  (ame  force  and  tSc&  u 
<^  if  the  bond  were  extant.*' 

In  Auguft  1 70 1  the  faid  Robert  Blackwood,  the  appellant's  fa- 
ther, conveyed  the  faid  debts  and  decrees  to  one  George  Clerk] 
and  this  Clerk,  in  November  1 704,  conveyed  the  fame  to  the  appel- 
lant.    And  the  appellant  brought  an  action  of  mails  and  datics, 
*  againft  the  refpondent  (fon  of  John  Hamilton,  deceafed,  a  yoaoger 

brother  of  the  faid  Alexander,  who  entered  to  the  poiTeflion  of  the 
faid  eftats  after  the  death  of  his  uncle  and  father)  then  a  laitotf 
and  his  tenants  of  the  premifes ;  and  decree  was  obtained  M 
payment  of  the  rents  to  the  appellant  and  another  creditor  upss 
the  faid  eftate  equally ;  and  thereupon  the  appellant  gave  ^ 
tenants  a  charge  of  payment. 

The  refpondent  and  his  curators  afterwards  perceiving  thattke 

bond,  which  was  the  foundation  of  all  the  decrees  before  act- 

tioned,  as  the  tenor  thereof  was  proved  by  the  appeUant^s  fii' 

father,  wanted  writer's  name  and  witnefles,  for  which  blanks  vcK 

left  in  the  decree  for  proving  the  tenor;  they  therefore  bronghto 

a£lion  againft  the  appellant  before  the  Court  of  Seffio»  for  9- 

dttcing  the  faid  bond  and  decrees  following  upon  it*    latWi 

adion  they,  ftatcd  that  the  decree  of  conftitution  in  f  679  «>* 

obtained  in  abfence^againft  Alexander  the  minor,  who  had  n&A» 

tutors  nor  <iurators,  nor  any  guardian  affigned  to  Um,  not  oalf 

for  the  fum  in  the  bond,  but  alfo  for  another  fum,  being  tbevibs 

of  merchant  goods ;  and  fo  little  care  was  taken  in  this  afiiir  ^ 

the  minor,  that  though  the  purfuer  in  that  caufe  did  not  prove 

that  the  goods  were  furniifaed,  yet  judgment  was  given  api>t 

the  minor  for  them,  becaufe  the  purfuer  referred  the  funuMf : 

to  the  minor's  oath  ^  and  that  though  in  Uwhe  coold  notdspoaei 
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yet  he  was  holden  as  confeft,  and  judgment  therefore  given  againft 
him.  They  ftated  alfoi  that  the  a£tion  was  brought  againft  Jane 
the  widow,  and  Elphinlton  her  fecond  hafband,  notbecanfe  Qie  had 
execured  the  bond,  but  becaufe  fhe  had  during  her  widowhood 
promifed  to  pay  the  debt.  In  this  at^ion,  the  appellant  made 
defencesy  and  the  Courts  at  firfl:,  upon  report  of  Lord  Culkn 
Ordinary,  on  the  12th  of  February  1713,  •*  Repelled  the  reafons 
*'  of  reduction  proponed  againft  the  faid  decree  of  conilitation, 
<*  and  fuftaincd  the  adjudication  forefaid  againft  the  heir  (there 
**  being  no  competition  of  creditors)  for  the  principal  fum  and 
'*  intereft  without  all  accumulation,  penalties,  and  expences 
•*  whatfocver.* 

The  refpondent  reclaimed,  and  the  Court  ordered  the  original 
probation  made  ufe  of  in  the  a^ion  for  proving  the  tenor  of  the 
bond,  with  the  decree  therein,  to  be  laid  before  them ;  and  having 
cbnGdered  the  fame,  the  Court,  by  an  interlocutor  on  the  26th  of 
June  1713,  by  a  majority  of  one  vote  *<  Found  it  not  proved,  that 
**  the  bond  had  writer's  name  and  witnefles  fubfcribing,  and 
**  therefore  found  the  tenor  as  proved  null,  and  reduced  the  ad- 
'*  judication  following  thereon/*  The  appellant  reclaimed,  and 
the  Court  again,  by  a  majority  of  one  vote,  on  the  17th  of  July 
17131  *'  Refufed  the  dcfire  of  the  petition,  and  adhered  to  their 
"  former  interlocutor/* 

The  appeal  was  brought  from  *^  feveral  interlocutorsof  the  Lords  Cnccit^ 
•*  of  Sei&on  in  Scotland  of  the  26th  of  June  and  17th  of  July  "^^«-«7»7* 
*^  1713,  and  of  fo  much  of  the  interlocutor  of  the  1 2th  of  February 
**  1 713  as  takes  away  the  accumulations,  penalty,  and  expences." 

Heads  of  tie  Appeltanfs  Argument* 

There  never  was  the  leaft  exception  againft  the  juftice  of  this 
debt ;  when  the  decree  of  conftitution  was  obtained  againft  the 
faid  Alexander,  the  bond  was  produced  and  was  fufficient  to 
yrofe  the  faid  debt,  and  needed  not  any  further  proof  by  his 
oath :  and  the  paflive  title  which  fubjefied  him  to  the  payment 
thereof  was  alfo  proved  without  his  oath ;  for  he  was  lawfully 
charged  to  enter  himfelf  heir  to  his  father  within  the  time  pre* 
fcribed  by  law,  viz.  40  days ;  and  his  tutors  and  curators  were 
duly  fummoncd,  and  he  or  they  for  him,  not  refufing  or  renoun* 
ciog  his  being  heir  to  his  father,  the  decree  againft  him  proceeded 
^V^n  that  prefumed  paflive  title,  according  to  the  conftant  prac« 
tice  in  fuch  cafes. 

The  decree  of  adjudication  was  alfo  had  againft  him  before  the 
bond  was  loft,  and  became  a  real  charge  upon  the  eftate  :  and 
|he  decree  for  proving  the  tenor  of  the  bond  did  not  pafs  of  courfi: 
on  eoQtumacy  of  abfent  parties,  but  upon  mature  and  folemn  con* 
^deration  of  the  whole  Court  in  prefence,  and  upon  as  full  and 

Cegnant  proofs  and  other  corroborating  evidence  as  could  poRibly 
expe£2ed  or  were  ever  required  in  a  cafe  of  the  like  nature, 
)ft»  By  the  debt-book  or  ledger  of  the  faid  Robert  Blackwood 
the  appellaot's  father^  whcrem  was  a  memorandum  of  his  owa 
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band-writingt  that  be  had  received  a  ticket  or  promiflbry  note, 
written  by  the  faid  John  Hamilton  the  grandfather,  and  figned 
by  him  and  his  lady,  and  that  he  had  afterwards  received  the  faid 
bond  in  place  thereof,  particuUrly  expreflfing  the  manner  and 
times  of  payment,  and  that  Patrick  Mac  Gregor,  and  Alexander 
Campbell,  fervants  to  the  faid  John  Hamilton,  were  witncfiei 
thereto.  2d,  By  the  decree  of  con(litu*:ion  againft  the  faid 
Alexander  Hamilton,  wherein  the  faid  bond  is  mentioned  to 
have  been  produced,  and  it  is  net  to  hf:  fuppofcd,  that  the  Coart 
would  have  given  judgment  thereon  if  it  had  wanted  the  wfita*« 
name  or  witntfles.  ^d.  By  the  decree  in  the  adion  againft  the  £ud 
Jane  the  reli&,  who  appeared  and  made  deYence,  wherein  the 
bond  was  alfo  produced,  and  if  thofe  requifite  eflentials  had  been 
wanting,  her  lawyers  muft  doubtlcfs  have  taken  notice  theieof. 
4th,  By  the  depoGtions  of  feveral  credible  witnefles,  who  proved 
the  ca/us  amijftonis  by  fire« 

After  pronouncing  the  interlocutor  of  the  26th  of  June,  tbc 
appellant  prayed  the  Court  either  to  reverfe  the  fame,  or  to  allow 
him  to  amend  his  libel,  or  exhibit  a  new  one,  which  was  then 
offered,  expreffing  the  faid  John  the  grandfather  to  be  the  writer 
and  his  faid  two  fervants  hereinbefore  named  to  be  the  witneficS] 
which  had  been  omitted  in  the  faid  former  libel,  either  bccaofe 
his  father's  lawyers  did  not  think  it  needful,  or  were  not  appiifed 
of  the  faid  memorandum  in  his  drbt-book  or  ledger;  but  th^ 
Court  refufed  the  defire  of  the  appellant's  petition! 

Heads  of  the  Refpondeufs  Argument. 

For  preventing  of  frauds  in  deeds,  there  arc  feveral  afts  of  piN 
liameut  in  Scotland,  dire£ling  and  requiring,  that  all  deeds  and 
fec\iriti€s  (hould  have  certain  folemnities,  which  are  fo  eflentiil, 
that  if  the  deeds  (hould  be  without  them,  they  are  declared  to  be 
159J.C.179.  void  and  null.  By  an  a6t  of  parliament,  1593*  c.  179.,  itisex* 
prefsly  enacUJ,  *<  that  all  original  chartours,  &c.  fall  makefpe- 
««  cial  mention  in  the  hinder  end  thereof,  before  the  inferting  of 
*«  the  witneffcs  therein,  of  the  name,  furname,  and  particular  rc- 
**  m^iining  place,  diocefie,  and  uther  denomination  of  the  writfT 
♦*  of  the  body  of  the  fortfaid  original  writtcs  and  evidcntes} 
«  utherwife  the  fame  to  make  na  faith  in  judgement,  norottt- 
«<  with  in  time  cumming/* 

From  this  a£l  it  was  infifted  for  the  rcfpondent,  that  the  fonn- 
dation  of  the  three  feveral  judgments  was  the  bond,  pretended  to 
have  been  given  by  the  rcfpondent's  grandfather;  but  this  bond 
not  being  produced,  it  was  ncceffary  to  coniider  that  which  was 
decreed  to  (land  in  its  place,  viz.  the  tenor  thereof  which  had 
been  proved  in  the  aflion  for  that  purpofe.  The  bond  fo  proved 
wants  the  name  and  defignation  of  the  writer,  iand  witnefTes,  and 
therefore  it  is  void  by  the  fort  did  a£l  of  p^iliament.  If  that 
were  not  the  cafe,  then  every  perfon  who  hath  a  defeflive  or  null 
bond,  or  other  deed,  may  throw  it  away,  and  allege  it  is  loft,  snd 
offer  to  prove  a  tenor,  wanting  writer's  name    and  witncffrt» 
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(which  are  the  folemnities  for  preventing  of  fnuisy)  and  thereby 
carry  oiF  a  man's  eftate^  to  which  otberwife  they  bad  no  manner 
of  pretence. 

The  appellant  contended,  that  fince  in  the  (irft  decree  obtained 
upon  the  faid  bond,  exprefs  mention  was  made,  that  the  original 
bond  was  prodaced,  the  law  prefumed,  fince  a  judgment  was  ob- 
tained upon  it,  that  the  fame  was  formal  and  valid.  But  the 
prefuroption  runs  quite  the  other  way,  viz.  that  the  bond  was 
then  the  fame  thing  it  now  appears  to  be  in  the  tenor  proved  ; 
and  if  fo,  then  it  was  null.  But  if  the  principal  bond  was  tinez- 
ceptionable,  then  the  tenor  is  not  proved ;  or  if  it  wanted  writer 
and  wttnefles,  as  the  tenor  proved  does,  then  it  is  void*  But 
fuppofing  there  had  then  been  a  formal  good  bond  produced,  yet 
there  being  no  fuch  formal  bond  extant,  the  decree  falls  to  be 
reduced  for  want  of  the  neceflary  grounds  and  warrants  ;  bcfidesy 
no  argument  is  to  be  drawn  from  a  judgment  obtained  againft  a 
minor  who  is  inde/en/us. 

As  no  memorandum  in  a  man's  own  books  can  make  up  the 
folemnity  of  a  deed  grahted  to  him,  fo  this  very  memorandum 
does  not  cure  the  prefent  evil,  fince  there  is  no  mention  of  the 
writer  \  the  want  o(  which  is  one  of  the  nullities  of  the  bond. 

The  decree  was  not  given  againft  the  widow  upon  this  bondt 
but  upon  her  promife  to  pay  the  debt  during  her  widowhood ; 
fo  that  the  meiits  of  the  bond  never  were  in  queftion  in  that 
aAioo. 

If  the  appellant  think  the  bond  was  good,  he  may  ftil]  go  on 
to  prove  the  tenor  of  a  good  bond  de  nov^:  nor  will  that  be  any 
inconveniency,  fince  all  the  witnefies  are  ftill  alive. 

After  hearing  counfel,  h  is  ordered  and  adjudged  thai  the  faid  J^'s"'*"^ 
feveral  interlocutors  of  the  l6ih  of  June  and  i  ^th  of  July  17 13,  and  \'jii^i^ 
fomuch  if  the  faid  interlocutor  rf  the  \%th  of  February  '7"3»  ^^ 
takes  away  the  accumulations^  penalty^  and  expences  cotnplained  of  in 
the  faid  appeal  he  reverfed  ;  and  as  to  the  other  part  of  the  Iqft  men^ 
tioned  interlocutor,  the  fame  is  hereby  affirmed. 

For  Appellant,      Roh.  Raymondm       George  hejtie. 
For  Refpondent,   7ho.  Lutwyche.     WilU  Hamilton. 

The  judgment  here  reverfed  is  given  as  a  precedent  in  the  Dic- 
tionary of  Decifionsy  vol.  2f  voceTtnoxy  p.  444. ;  and  in  Bankton, 
b.  4.  tit.  29.  $  6.  Erikine,  however,  b.  4.  tir.  i  •  §  57.  was  aware 
of  this  reverfal. . 

In  Fountainhall,  14  June  17079  a  decifion^  Trotter  v.  Home,  is 
reported,  which  feems  of  a  contrary  nature  to  the  judgment  of 
the  Court  below,  in  the  prefent  caie :  there,  though  the  writer 
|nd  witncfies  could  not  be  proved^  the  Court  fupported  a  bond* 
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Cafe  49.  Catherine  Stcvcnfon,  and  Mr.  James  Gillon, 

l!r*[iT!"'       Advocate,  her  Huftand,  -        -      AppellarUs} 

'Vet  17,5.  Gilbert,  Mary,  and  Eupham  Fife,  Children 
Broce,  of  Gilbert  Fife  deceafed,  late  one  of  the 

5^&^.9^fc.      Baillies  of  Edinburgh,        .        -        .     Re/fondeniu 

20th  Fii,  1718-19. 

fferitahle  an  J  mcvuhh.'—Pi.  bond  taken  to  a  mm  and  bit  wKt  la  Vfe-icvt, 
and  to  tbcir  daughter  in  fee,  and  failing  ber  by  deceafe  toibe  bu9»aii4,  kU 
heir,  extcutors,  or  afiigtceij  found  to  be  movc^bie^  that  being  bat  oae 
fabAiturnn.  , 

^utcr  and  Pupil  -» A  tof^r  having  taken  t  heri  able  bondt  in  eonvboradoo  af  a 
perfonal  one.  payable  to  the  pupil  and  heri(f'ue,  whom  filling  to  three  luatti 
her  ne<rr{i  in  kin  nvmnaim  \  it  it  f»und  that  he  aded  warrantab'y. 

Sucojjion. '^^Tht  three  aunti  having  neither  cnniirmad  nor  fsr«ed  thcad<(«ti 
heirs,  but  one  of  them,  who  fuivived,  bring  ace  irding  Co  the  teocr  ot  the 
faici  hfritab'e  bond  enctiled  ihertto,  afiii^ned  the  Ume  :  in  a  qucA^ion  betwra 
the  .'tfTtgnees  and  the  heir,  who  wjt  then  aifo  ocarefl  to  kin  of  the  dcte^ 
pupil,  the  affigoarion  ia  fupportcd* 

ALEXANDER  STEVENSON,  merchant  in  Etlinburgh,  c^^ 
ceafcd,on  the  17th  of  December  1668,  lent  to  Walter  Yourig 
of  Winterfieldy  the  fum  of  7000  mciks  Scots,  and  took  from  him 
t  bond  for  that  fum,  payable  to  the  f.iid-"  Alexander  StcvenioB 
»•  and  Katherine  Wilkie  his  wife,  and  longrft  liver  of  them  two, 
*•  in  life-rent,  and  to  Sufanna  Stevenfon,  their  lawful  daujrbrcr) 
*•  in  fee;  and  failing  htr  by  dcceafe,  to  the  faid  Alexander Stt* 
**  venfon,  his  heirs,  executors,  or  aflignccs."  Alexander  Ste* 
venfon  died  intedate  in  February  i  ^69.  leaving  hit  daughter  an^ 
Ofily  child  Sufanna.  an  infant  about  14  months  old.  His  widow 
and  three  fillers,  Chriflian,  Sufannah  (married  to  Gilbert  Fife,  oo€ 
of  the  bailies  of  Edinburgh),  and  Margaret,  alfo  furvived  himi 
and  he  left  a  nephew  and  niece,  Alexander  Stevenfoo  and  the 
appellant  Katherine,  children  of  a  dcceafed  brother, 

Gilbert  Fife,  being  appointed  tutor  to  the  faid  Sufannah  the 
infant,  on  the  6th  of  January  1671,  took  an  heritable  bond  of 
corroboration  from  Walter  Young  the  debtor,  obliging  him  to 
pay  the  faid  fum  to  Katherine  Wilkit:  the  mother  in  lifc-rcnt,  and 
to  the  faid  Sufannah  Stevenfon  htr  daughter,  and  to  the  heirs 
lawfully  to  be  procreated  of  her  body  ;  whom  failing,  to  Chriftiao. 
Sufanna,  and  Margaret  Stevenfon,  her  aunts,  fillers  to  the  faid 
Alexander  Stevenfon  deceafrd,  equally  amongft  themt  and  to  the 
faid  Gilbtrt  Fife,  hufband  to  the  faid  Sufanna,  for  his  intercfti 
^  and  to  the  heirs  lawfully  procreated  or  to  be  procreated  of  the  faid 
three  fillers  their  bodies;  and  fdiling  of  any  of  them  by  dcceafe 
without  heirs  of  her  body,  and  not  making  lawful  difpofition  of 
their  (hares,  then  the  portion  of  the  deceating  fifter  orfiftcrsto 
accrefce  to  the  furvlving.  Upon  this  heritable  bond  infcftment 
was  taken. 

Sufanna 
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{SofaniMi  the  infant  died  about  the  a^e  of  four  jrearSi  and  her 
avots  Chriftian  and  Sufanna  having  alfo  died  without  ifiue,  an4^ 
without  making  any  dirpofuion  of  their  (hares,  Margaret  the  fur- 
vivor^  in  Januaty  1704,  conveyed  all  her  right  and  intereft  in  and 
to  the  faid  bc^nds  to  G'  orge  Dennifton,  in  trull  for  the  refpondents^ 
who  were  children  of  Gilbert  Fife  by  a  fecond  wife,  but  no  rela- 
tioiis  of  the  Stevenfona.  Dennifton  afterwards  conveyed  the 
fame  to  the  refpondents.  Mvirgaret,  the  furviving  aunt,  took  up 
the  fucceffion  by  virtue  of  the  perfonal  fubftitution  to  her  in  the 
fecond  bond,  and  never  made  up  any  title  by  conErmation  or 
fervice. 

The  creditors  of  Walter  Young  having  broogbt  an  a£lion  of 
ranking  and  fale  of  his  eftate  of  Winterfield)  the  refpondt* nts  ap* 
peared  and  claimed  the  faid  debt  by  virtue  of  the  titles  before 
memioned.  But  in  this  they  were  oppofed  by  the  apptrllants, 
Katherine  and  her  hujfband,  claiming  right  through  her  brother 
Alexander  Stevenfon,  the  nephew  and  heir  of  the  faid  Alexander 
Stevenfon  dcceafed.  Alexander  Stevenfon  jun.  being  indebted  to 
bis  firter  Katherine  in  the  fum  of  8500  merks  Scots  as  her  ma* 
riage-portioo,  the  appellants  charged  htm  to  enter  heir  to  hit 
oncle,  and  the  daughter  Sufanna,  in  the  faid  original  bond,  and 
thereupon  brought  an  adjudication,  in  which  they  obtained  decree 
in  December  lyiQ. 

A  competition  thereupon  enfued  between  the  appellants  and 
refpondents  with  regard  to  the  right  to  the  fums  due  by  Walter 
Young.  On  the  part  of  the  appellants  it  was  contended,  that  the 
original  bond  contained  a  gradual  fubftitutioo  of  heirs^  and  was 
therefore  heritable  as  to  the  fucceffion ;  and  that  the  tutor  of 
Sufanna  could  not  innovate  the  firft  bond  in  prejudice  of  the 
heir.  The  Court  at  firft  by  an  interlocutor,  on  the  17th  of  De« 
cember  17 14,  **  Found  that  the  original  bond  conceived  in  favour 
^'  of  Sufanna  Stevenfon  was  heritable,  and  found  that  the  inno* 
<^  vation  ctf  the  fecurity  by  Sufanna's  tutor  in  prejudice  of  the 
^  fttcceflion  of  the  heirs  could  take  no  cffcStt  and  therefore  pr^ 
**  ferred  the  appellants  for  the  fums  due  by  the  original  bond,  at 
<<  coming  in  the  right  of  Sufanna's  heirs/' 

The  refpondents  reclaimed  againft  this  interlocutor,  and  after 
anfwers  for  the  appellants,  the  Court,  on  the  3d  of  February 
1 7  t4«i5,  <*  Having  fully  confidered  the  cafe  with  the  original  bond 
**  granted  by  Walter  Young  to  Alexander  Stevenfon,  in  which 
*<  bond  there  is  but  one  fubftitution  to  Sufanna  Stevenfon,  fiar  of 
<<  the  fums  thertin,  viz.  to  the  faid  Alexander  Stevenfon,  hi^ 
**  heirs,  executors,  or  affignees ;  found,  that  upon  the  death  of 
<<  Sufanna,  the  fucceffion  by  the  original  bond  would  have  de« 
"  volved  upon  the  executors  of  Alexander  Stevenfon,  who  were 
«  bit  own  fifters,  from  whom  the  refpondents  derive  right.'*  The 
appellants  reclaimed,  and  as  no  title  by  fervice  or  confirmation 
had  been  made  up  by  the  fifters,  the  appellant  JBlatherine  offered 
to  make  up  a  title  in  her  perfon  by  confirming  hrrfelf  executor : 
the  refpondents  made  anfwer^  and  the  Court,  on  the  19th  day  of 
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Vthtmrj  I7i4-i5>  **  Adhered  to  their  former  interlocotor,  but 
<<  remitted  to  the  Lord  Ordinary  to  hesr  parties'  procurators^ 
*<  upon  this  point,  yiz.  If  the  fucceffion  by  the  original  bond 
*<  would  have  devolved  upon  the  executors  of  Alexander  Stcvea* 
^*  fon,  if  the  appellants  confirming,  or  as  executors  Jefignattte^ 
'<  ferviog  heirs  of  provifion  before  extrad  could  be  preferred  to 
^<  the  refpondeots,  they  not  having  (hewn  any  right  by  confirou- 
**  tion  or  fervice," 

Parties  were  accordingly  heard  before  the  Lord  Ordinary,  who 

made  report  thereof,  and  the  Court,  on  the  7th  of  July  171;! 

<<  Found  that  the  tutor  could  not  in  his  adminiftration  adter  the 

<<  fttcceffion  defigned  by  the  original  bond ;  but  that  he  afted 

<<  warrantably  by  taking  the  foreiaid  corroborative  right»  fubfii- 

i^  tuting  thofe  perfons  nwninatim  who  were  neareft  of  kin  to 

^*  Alexander  Stevenfon,  and  might  have  confirmed  themfelrei 

-    ^<  executors  to  Sufanna  Stevenfon  the  pupil."     And  to  this  b- 

terlocutor  the  Court  adhered  on  the  19th  of  the  fame  month  o( 

July. 

Xmtfcif,  '^^^  appeal  was  brought  from  <'  feveral  interlocutors  of  the 

9l)Bcs7i7,  «  Lords  of  Seffion  of  the  3d  and  19th  days  of  February  1714-151 

<<  ^nd  of  the  17th  and  19th  days  of  July  17I5»" 

Heads  of  the  Appellant*!  Argument* 

By  the  laws  and  cuftom  of  Scotland,  every  bond  that  has  ia  & 
a  gradual  fubftitution  of  heirs,  is  conGdered  to  be  heritable,  tee- 
ing it  neccflariiy  requires  a  fervice  of  the  heir  as  a  title  to  it: 
DivfctoB,  and  this  is  exprefsly  laid  down  by  the  learned  Lord  Dirktos 
^r««T»laie.  ^^f^  1)^^  word  Tailzie^  where  he  fays,  that  a  bond  like  the 
prefent  *<  is  heritable  in  refped;  of  the  tailxie  forefaid }  there 
5*  being  00  tailzie  of  moveables  or  moveable  fums.  And  the 
«(  provifion  in  favour  of  heirs  with  the  fubftitution  forelaidi  is 
*<  equivalent  as  if  executors  were  exprefsly  excluded."  And  this 
point  was  lately  determined  by  the  Court  of  Seffion,  ipthFehra- 
^  1714J  in  the  cafe  of  Walker  and  Simpfon.  The  origioal 
bond  in  this  cafe,  therefore,  (hould  be  looked  upon  as  heritable) 
quoad  the  fuccef&on,  feeing  it  contained  feveral  degrees  of  fabili- 
tation :  and  although  there  had  been  but  one  degree  of  fubftitu- 
tion, yet  that  very  fubftitution  or  entail  made  the  bqnd  heriubk 
as  to  the  fucccflion,  and  fo  to  belong  to  the  heir,  and  not  to  the 
executor. 

But  though  the  bond  were  moveable,  and  not  heritable,  and  fe 
part  of  the  perfonal  eftate,  and  as  fuch  to  defcend  to  the  execs- 
tors  of  Alexander  Stevenfon,  the  original  creditor  j  yettbeiame 
jnuft  now  belong  to  Alexander  Stevenfon  jun.  the  heir  at  bwy 
and  his  fifter  Katherine  the  appellant,  they  being  at  prefent  the 
next  of  kin  to  Alexander  Stevenfon  deceafed,  (who  died  inteftatff) 
the  original  creditor,  and  his  daughter  Sufanna :  and,  confe* 
quently,  all  their  eftate,  effe&s,  goods,  and  chattels,  both  be- 
'  ritable  and  moveable,  by  the  law  of  Scotland  belonged  to  the 

appellant  Katherine  and  her  brothc(>  none  of  the  three  fillers  of 

the 
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the  deceafed  Aiexaoder,  aunts  to  the  appellants^  having  made  up 
a  title  in  their  lifetime,  by  getting  themfclves  confirmed  etecu- 
tors  dative  as  neareft  in  kin  to  the  deceafed. 

It  would  be  a  thing  of  dangerous  confequenee  to  countenance 
fach  a  pradice  in  tutors,  that  during  tiie  infancy  of  their  pupils^ 
they  might  take  upon  them  to  alter  the  fettlement  made  by  the 
anceftors  of  the  pupil  contrary  to  their  intentions :  and  without 
this  the  refpondents  hare  no  title. 

It  is  ftill  more  unfavourable  in  the  prefent  cafe,  where  the  tu« 
tor  has  made  fuch  alterations  in  favour  of  himfeif  and  hischildreni 
to  the  prejudice  of  the  right  heirs;  he  having  by  his  indired  prac- 
tices endeavoured  to  defraud  the  true  heirs  of  the  fum  of  monef 
in  difpute,  and  to^  reft  it  in  his  own  children,  the  refpondentSp 
vho  are  entire  ftr angers  in  blood  to  Alexander  Stevenfon^  the 
ori^nal  creditor,  and  Sufanna  his  daughter, 

Hiois  of  the  Refpondents*  Argument, 

The  original  bond  was  certainly  moveable,  and  to  be  held  at 
perfonal  eftate :  for  to  make  a  bond  heritable,  executors  muft 
other  be  excluded  from  the  fucceflion,  or  there  muft  be  a  feries 
of  gradual  fubilitution  ^  cfpecially  if  joined  with  this,  that  the 
facceflbrs  who  have  the  right  of  blood  are  cut  oflF,  and  the  fuc* 
ceflion  is  fettled  upon  one  who  could  not  fucceed  otherwife  than 
by  virtue  of  the  exprefs  provifion  in  the  fubftitution.  But  none 
of  thefe  occur  in  the  prefent  cafe,  for  failing  of  Sufanna  the  fiatt 
the  bond  is  conceived  exprefsly  to  Alexander  the  father,  his  heirs, 
executors,  or  aflignees,  and  Sufannah  having  died  an  infant,  the 
bond  muft  be  reckoned  as  much  moveable  as  if  the  father  had 
taken  the  bond  (imply  to  himfeif,  his  heirs,  executors,  pr  affignees^ 
which  without  all  queftion  would  have  gone  to  executors.  It  is 
not  the  addition  of  the  words  which  failings  that  makes  a  bond 
heritable ;  for  thefe  words,  though  not  adjeded,  are  implied  in 
all  bonds :  as  when  a  bond  is  taken  to  A.  B.,  his  heirs,  executors, 
or  aflignees ;  that  differs  in  nothing  from  a  bond  taken  to  A«  B«p 
Vfhtcb  faiiingf  to  his  heirs,  executors,  oraiSgnees, 

The  plain  intention  of  the  faid  Alexander  Stevenfon  who  lent 
the  money  was,  that  having  only  one  daughter  Sufanna,  the 
bond  was  taken  as  a  provifion  for  her,  and  deCgned  to  belong  to 
her*  her  huiband,  and  children,  in  cafe  (he  lived  to  have  any ; 
but  failing  of  that  event,  the  bond  was  to  return  to  the  fame 
4ate  as  if  her  name  had  never  been  mentioned,  viz.  to  Alexan- 
der Stevenfon,  his  heirs,  executors,  or  aflignees,  on  the  plain 
terms  of  an  ordinary  moveable  bond,  adly.  Since  the  bond  was 
conceived  to  Sufanna,  without  mentioning  her  heirs,  or  execu- 
tori,  and  yet  was  defigned  for  her  as  a  portion  ;  it  could  not  bo 
imagined,  that  the  father's  deftgn  was  to  exclude  the  children  of  ' 
Sufanna,  and  prefer  his  own  other  heirs  or  executors  to  them : 
In  cafe  Sufanna  had  had  children  it  would  have  gone  to  them  as 
executors,  becaufe  (he  being  fiar,  and  no  mention  made  of  heirs» 
or  executors  in  the  bond,  the  cafe  would  have  been  the  fame 
thingi  as  if  the  bond  had  been  granted  to  her  fimply,  which  by 

thn 
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tbe  nature  of  the  thing  (money  being  a  moT^able  fubjeAy)  worid 
have  belonged  to  her  executors;  and,  therefore^  Gnce  by  the 
plain  prefumed  intention  of  Alexander  Stevenfon  the  bond  wai 
moveable  in  the  perfon  of  Sufanna^  he  not  having  made  mentioQ 
of  her  heirs^  but  taken  it  fimply  to  her,  and  fo  left  it  to  defcend  to 
her  executors,  conform  to  the  common  difpofition  of  hw,  it  couU 
never  be  claimed  by  any  perfon  as  her  heir,  jdly,  Suppohg 
that  Sufanna  herfelf  was  only  to  have  right,  and  not  her  heirS) 
nor  executors,  yet  the  refpondents'  cafe  woukl  be  equaBy  ftioag 
if  not  ftronger,  becaufe  where  a  right  is  taken  fimply  to  a  peribn's 
felf  and  not  to  their  heirs,  but  to  other  fubftitutes,  that  perWs 
fight  refolves  entirely  into  a  life^rent ;  and  then  tbe  cafe  wodd 
have  been  the  fame  as  if  the  bond  had  been  taken  to  Safaooa  in 
life-rent,  and  to  Alexander  Stevenfon^  his  heirs,  executor8,Qr 
aSignees,  in  fee,  in  which  cafe  it  was  plainly  moveable*  4thlj, 
SuppoGng  the  bond  had  been  heritable  in  the  perfon  of  Sufaoin^ 
yet  fo  foon  as  the  fucceffion  devolved  upon  tbe  laft  fubftitote,  viz. 
to  Alexander  Stevenfon  the  father,  his  heirs,  execotots,  or 
aflignees,  then  the  bond  became  a  fimple  moveable  bond,  as  if  it 
had  been  conceived  at  fird  to  Alexander^  his  heirs,  executors,  or 
aflignees. 

The  fird  bond  being  by  its  conception  moveable,  thetator 
afled  very  warrantably  by  taking  the  fccond  corroborative  bond, 
and  fubiliruting  therein  the  fame  perfons  nominatim  who  weie 
neareft  of  kin  to  Alexander  the  father,  and  might  have  confirmed 
themfclves  executors  to  Sufanna  the  pupil. 

There  v^s  no  occaCon  for  the  aunts  confirming  themfdres 
estecutors,  becaufe  the  tutor  faved  them  that  trouble  and  ezpcDce 
by  taking  the  bond  to  them  nominatim,  which  if  the  tutor  had  sot 
done,  they  infallibly  would  have  made  up  their  own  title  by  coa- 
firming  themfelves  executors  immediately  upon  Sufanna's  death: 
and  though  a  tutor  could  not  by  any  deed  of  his  alter  the  comic 
^  of  his  pupil's  fuccelRon,  yet  he  could  fo  far  meliorate  the  condi- 
tion of  his  pupil,  and  his  pupil's  fucceflbrs,  as  to  fave  them  tke 
trouble  of  a  fervice  or  confirmation  by  taking  the  right  to  thcfe 
perfons  nominatim^  who  would  have  fucceeded  by  virtue  of  the 
general  word  executors  in  the  fird  bond*  So  that  thus  the  fub- 
ititution  taken  nominaiini  to  Alcxander*3  executors^  (on  wlioo 
the  right  devolved)  eflabli(h  the  title  fufiaciently  in  the  perfons  of 
thefe  executors :  and  the  rcfpondent*s  derive  their  right  froa 
them. 
Joigment,  After  hearing  counfel.  It  is  ordered  and  adjudged  thatihe  pith 
^  *['**•  lion  and  appeal  be  dilmi/ftd^  and  that  the  faid Several  interlocutors  fsws- 
plained  of  be  affirvied. 

For  Appellants,        Rob.  Raymond.  Will  Hmmbm. 

For  Rcfpondents,     David  Dalrymple.      Tbo.  LvtoffJn* 
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William  Ayton  Efq ;         .         -         -        Jppellani ;      Cafc  s«* 


Dame  Margaret  Colviil,  Widow  of  Sir  John  r«j 

Ayton  of  Ayton,  and  Robert  and  Andrew  s,  f^ 

Ayton  their  Sons,       .        -        .        -    Refpmd^nU.   «j<^ 

23d  iv*.  1 718.19.  SAlUfcb 

ttefr^€neatimi,^m^An  ddeft  fon  of  a  marriage  is  retoottd  iegitmut  tt  pnflwjmr  fj^ 
b^ti  CO  bis  father  €um  6tMt/ui§  mvemtarii.  In  the  inventoiy  be  gWes  op  not 
only  the  lands  fictded  upon  him  in  his  motbcTs  contrad  of  marriage,  hut 
«Ub  oertaio  other  bnda ;  and  afterwards  brings  a  reduAion  of  the  provifiona 
in  a  Gscood  <0Btraft  of  marriage^  ailegtof,  that  be  was  only  heir  of  piofi6os 
in  virtue  of  bis  mothei*s  coocraiift  of  Baant^gCy  and  as  fuch  might  ftill  ^ar» 
rel  his  father's  deeds,  the  iianativeof  the  ret'^ur  defigning  him  heir  pro* 
errata^  between  a  certain  man  and  woman  j  it  is  found|  that  he  was  (ertcA 
beir  of  line  to  bis  father^  and  as  fiich  could  not  quarrel  toy  of  his  fatber*a 
deeds. 

|)Y  contradl  of  marriage  in  1670,  between  Sir  John  Ayton^ 
^  the  appellant's  father,  and  Mrs.  Magdalen  Stewart,  daughter 
of  Sir  William  Stewart  of  Invernity,  the  appellant's  mother, 
bir  John  Ayton  the  grandfather,  obliged  himfelf  to  refign  and 
fiurreader  his  eftate  of  Ayton,  and  certain  other  lands,  in  favour 
of  Sir  John  his  fon,  and  thr  heirs  male  to  be  procreated  betwixt 
him  and  the  faid  Mrs.  Magdalen  Stewart,  whom  failing  to  hie 
heirs  male  of  aAy  other  marriage,  whom  failing  to  his  heittt 
and  aflignecs  whatfoever,  referving  a  life-rent  of  part  of  the 
eftate  to  the  grandfather  and  his  lady.  In  terms  of  this  contraft 
a  crown  charter  was  obtained,  and  infeftment  taken  by  the  ap- 
pellant's father  in  1671 :  and  in  167a  that  charter  and  inftrument 
of  fa£ne  were  ratified  and  confirmed  in  Parliament.  In  1684^ 
the  appellant's  mother  died,  leaving  him  th^  only  child  of  that 
marriage* 

In  1701,  Sir  John  the  appellant's  father,  married  the  refpon- 
dent  Dame  Margaret  filler  of  the  Lord  Colville  his  fecond  wife* 
Bv  thecontra£l  upon  that  marriage.  Sir  John  provided^he  faid  Dame 
margaret  10  the  life-rent  of  one  half  of  the  eftate  fettled  upon  the 
heirs  of  the  firft  marriage,  and  alfo  in  the  life -rent  of  one  half  of 
the  eftate  of  Kiucraigie,  (not  contained  in  his  firft  contrail  of 
marriage);  and  he  fettled  theffteof  that  eftate  of  Kincraigie,  to 
the  children  to  be  begotten  of  the  fecond  marriage  ;  and  further 
bound  himfelf  and  his  heirs  to  pay  to  the  faid  children  the  fum  of 
2222/.  41.  51/.  fterling,  with  intereft  after  they  arrived  at  the  age 
of  fevcn  years.  Thereafter  Sir  John  conveyed  to  his  children, 
the  refpondents  Robert  and  Andrew  Ayton,  the  fnm  of  ^333/. 
^»  8J.  fterling,  of  perfonal  eftate ;  andleft  his  debts  to  be  paid 
by  the  appellant*  The  appellant  ftatcs,  that  thefe  debts 
amounted  to  4000/.  fterling  ;  and  that  the  yearly  income  of  the 
eftate  defcending  to  him  did  not  exceed  300/.,  of  one  half  whereof 
tl|C  lefpondeat  Dame  Margaret  was  to  enjoy  the  life-rent. 

Sif 
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the  party  (cnred  faeir  be  entitled  to  the  provifions  of  tbat  ieltle« 
ment.  For,  here  the  fubtlcty  of  law,  that  h^tres  eft  eadim  parfcna 
€um  defufiBo  mud  yield  to  this  undoubted  principle  both  of  law 
and  equity,  that  he  who  has  bound  himfelf  by  a  marriage  fettle- 
ment,  which  is  always  onerous  as  to  the  heir  of  the  marriage, 
cannot  volontarily  and  gratuitoufly  evacuate  that  liril  fettlements 
and  it  is  certain,  that  fo  far  as  provifions  in  a  fecond  marriage* 
fettlement  are  exorbitant  they  are  gratuitous ;  and  there  were 
fevcral  precedents  of  the  Lords  of  Seflion  in  the  like  cafe.  It  is 
not  to  be  imagined  that  the  appellant  would  make  up  a  title,  in 
order  to  give  up  to  the  children  of  the  fecond  marriage  the  proil* 
fions  made  by  his  grandfather  in  his  favours,  by  his  mother's 
mariage-fettlement }  and  though  by  that  fettlement  he  was  ea« 
titled  to  the  eftate,  yet  it  was  neceflary  for  him  to  be  ferved  heir 
before  he  could  call  in  queflion  fuch  deeds  as  were  done  by  his 
father,  tending  to  difappoint  his  fucceflion,  but  that  fcrvice  gave 
him  no  further  title  to  the  eftate  than  he  had  formerly. 

The  refpondents  contended,  that  it  further  appeared  that  he 
was  ferved  heir  general,  becaufe  in  the  inventory  given  up  by 
him  he  had  included  the  lands  of  Kincraigte,  which  were  not 
fettled  upon  him  by  his  mother's  marriage -contrad,  as  well  as  the 
eftate  to  which  he  was  entitled  by  that  contradl.  Bat  the  giyiiig 
up  inventory  to  the  (herifF  of  the  fhire  did  not  alter  the  nature  c$ 
tne  fervice :  the  claim  for  the  fervice  recited  that  the  appelhoc 
was  to  be  ferved  heir  cum  beneficio  inventarii  conform  to  zQl  of 
a695>€.s4.  parliament  1695,  and  that  a£t  requires  no  inventory  to  be  nude 
up  at  the  time  of  the  fervice ;  but  only  requires  that  fuch  invcn* 
'tories,  when  made  up,  containing  the  whole  eftate  of  the  deceafed, 
fiiould  be  recorded  before  the  (heriff  in  the  (hire  where  the  eftate 
lies ;  and  that  they  be  again  recorded  in  books,  appointed  by  the 
Court  of  Seflion,  that  creditors  may  know  what  eftate  belonged 
to  their  debtor  at  the  time  of  his  death,  and  that  his  heir  ferviog 
cum  beneficio  inventarii  might  be  no  further  liable  to  his  debts  tbas 
the  value  of  the  eftate  in  that  inventory.  The  making  of  fuch 
inventory,  therefore,  could  never  fubjed  the  appellant  to  the 
gratuitous  debts  and  deeds  of  his  father  \  and  more  efpeciallj  in 
uie  prefent  cafe,  for  this  reafon,  that  Mr.  Colvill,  who  formed  the 
appellant's  claim,  and  the  retour  of  his  fervice  as  the  (heriff's 
clerk,  and  made  up  the  inventory,  neglefled  to  order  the  fame 
to  be  recorded  in  the  books  of  Seffion,  whereby  the  appellant  loft 
the  benefit  of  that  law,  and  made  no  ufe  of  the  inventory.  And 
as  the  appellant  liad  no  benefit  by  giving  up  inventory  of  the  lands 
of  Kincraigie,  it  cannot  fubjed  him  to  the  gratuitous  debts  and 
deeds  of  his  father. 

Hemds  of  the  Refpondents*  Argument. 

The  defcription  of  the  appellant  by  his  father  and  mother  cooU 
not  be  any  evidence  that  he  was  only  to  be  ferved  heir,  as  claim* 
ing  a  particular  provifion  by  the  marriage-articles  for  that  defcrip* 
tion  was  equally  proper  to  a  general  fervice- as  heir  of  line,  and  if 
proper^  if  not  neceflary^  in  aU  fervices.    Had  the  intention  been 

only 
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only  to  fenrc  the  appellant  heir  of  provifion  hj  virtue  of  his  mo- 
ther's marriage-contra£t,  there  had  bcca  no  occafion  for  mention- 
ing her  to  be  the  firji  wife,  bccaufe  an  heir  of  proviGon  has  right  to 
that  proviiion,  whether  his  mother  be  firft  or  fecond  wife  :*  but  fince 
he  vas  to  be  ferved  heir  of  line,  It  vi^as  neceflary  to  find, 
that  his  mother  was  the  firft  wife,  becaufc  othcrwife  he  could  not 
hare  been  ferved  heir  of  line.  Thoujjh  in  the  recital  of  the  fcr* 
▼ice  he  is  defcribed  as  fon  of  his  ftither  by  M;igdalen  Stewart,  his 
£rft  wife,  yet  in  the  fervice  itfrlf  and  retour  of  the  jury,  he  is 
onfjf  found  Ugitimus  et  proplnquior  hares ^  without  referring  to  tbie 
marriage^aiticles  or  any  other  provifion  whaifoevcr,  which  could 
Barer  have  been  done  had  the  fervice  been  as  heir  of  proviGon  at 
the  Appellant  contends. 

Nor  does  it  alter  the  cafe,  that  the  infeftment  upon  the  coo- 
trad  of  marriage,  whereby  it  appeared  that  the  lands  were  fet- 
tled upon  the  appellant  as  heir  male  of  the  marriage,  was  pro- 
duced; for  the  appellant  being  both  heir  of  line  and  heir  of  the 
marriage,  he  might  very  well  be  ferved  heir  of  line,  as  he  was, 
whereby,  beGdes  his  right  to  the  lands  provided  to  him  by  his 
mother's  marriage-contra£^,  he  made  a  title  to  all  other  lands  his 
father  died  feifcd  of. 

It  was  Hkewife  the  appellant's  intention  to  ferve  himfelf  heir  of 
line;  for  otherwife  he  mud  have  confined  himfelf  to  the  lands 
fctded  by  his  mother's  marriage  contracSl ;  but  this  he  did  not,  for 
amongft  the  lands  given  up  in  the  inventoi'y,  and  to  which  he 
chimed  right  to  fucceed  by  virtue  of  this  fervice,  are  contained 
the  lands  of  Kincraigie.  Thefe  were  no  part  of  the  fettled  eftate; 
and  yet  the  appellant  would  now  pretend,  that  he  was  only  ferved 
heir  of  provifion,  which  could  never  entitle  him  to  thofe  lands  of 
Kincraigie,  which  were  not  fettled  upon  him.  This  is  likewife 
confirmed  from  this,  that  the  appellant  brought  an  a£tion,  as  heir 
to  bis  father  to  avoid  and  fct  afide  a  conveyance  made  of  thefe 
l^nds  to  the  refpondents,  the  minors,  by  their  father  ;  hut  this 
could  not  be  as  heir  of  provifion,  for  thefe  lands  are  not  contained 
in  the  feltlement,  and  confequently  he  mud  have  confidered  him<* 
felf  as  heir  general  or  heir  of  line. 

When  in  heir  has  made  up  his  right  or  title  as  heir  of  line^  he 
thereby  becomes  by  law  univeifally  liable  to  the  payment  of  all 
the  debts,  and  performance  of  all  the  deeds  of  the  perfon  to  whom 
be  is  heir.  The  law  never  will  allow  him,  after  fubjeding  him- 
felf to  that  univerfal  reprefentation,  to  avoid  any  of  his  prede- 
ttflbr's  deeds,  efpecially  where  they  are  for  valuable  confidera- 
twns,  as  the  demands  of  the  refpondents  are ;  being  fecured  by 
trtides  before  marriage,  in  confideration  thereof  and,  of  a  mar* 
^age-portion  paid.  And  therefore  fince  the  appellant's  fervice 
^  give  him  a  right  tp  all  bis  father's  real  eftate,  as  well  as  that 
provided  to  him  by  his  mother's  marriage-co^l^A,  the  confe- 
^uencc  mud  be,  that  he  muft  be  as  univerfally  liabl.e,  as  his  title 
^ves  him  an  univerfal  right;  and  therefore  he  is  tied  up  from 
SQcftioning  the  deeds  in  favour  of  the  refpondents  made  by  his 
fathcri  whom  he  thus  claims  under.    This  has  always  been  the 

Q    ^  uninterrupted 
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uninterrupted  opinion  of  all  lawyers,  and  tbus  the  judga  hue 
determined* 

After  bearing  counfel.  It  is  ordered  and  adjudged^  that  the  ftt 
tion  and  appeal  be  di/miffed^  and  that  the  two  interlocuton  ikrk 
complained  of  be  affirmea* 

Tot  Appellant^       Ja,  Stuart^  Tho.  Lutwtche^  Hum.  Henimk 
For  RefpondcntSi  Rob.  Raymond^  JVUL  hamiltofu 

Vide  the  cafe  Home  «p*  Home,  No.  15.  of  this  CoUedton.  OH; 
remarkable  difference  between  that  cade  and  the  prefent  i%  dit 
here  the  fon  in  the  inventory,  (which  oeverthelefs  is  fiid  teluM 
had  no  effeA  for  his  benefit)  gar e  up  lands  which  were  not  fenU 
upon  him  by  his  father's  contrad  of  marriage.  In  thecafed 
Home  V.  Home,  there  were  no  lands  to  fucceed  to  but  tholecQi* 
rained  in  the  contrail  of  marriage,  and  fettled  upon  the  bek. 


Cafe  51.  William  Scott  of  Raebum,  an  Infant,  by  bis 
LTlSpeb.      Guardians,  .        •        .      .  •       .  Jfpelknti 

tI^        Walter  Scott  of  Harden,  alias  Highchcfter, 
mj  jJm  an  Infant  by  his  Guardians,        -        -       Re/pnJak 

9th  March  1718-19. 


S 


TaUmt  -^A  pe rfon  recetTts  right  to  ati  eftate  from  hit  father*  toijjft 
war^t  eiccttttt  a  procuratxtry  of  rafignatioa  Ibr  an  entaiJ  of  cbrtAil^ 
ynhibitmy  an4  initant  clavfeif  to  Uniiclf  in  llfe-reiit  and  to  ha  f^ 
htf  and  failing  of  him  tn  the  htira  main  to  be  procfeated  1^  hit  a« 
md  tailing  Chen  to  other  heir*  of  entail  s  Thia  procnratory  «»i  nf^ 
the  tcgiflcr  of  Tailsieiy  and  inhibition  ufed  agaioft  the  grantoTi  baeat 
ter  or  fafine  taken  thereon  t   It  it  found,  that  thve  being  no  irt 
onerous  auft  for  making  tMa  entaili  efpoelally  in  Avovr  of  bditli 
gotten  and  bom»  and  fcfing  it  teinained  in  the  terma  of  a  perioail 
wiibeut  being  perfeAed  by  charter  or  fafine,  it  wai  revocable  bj  tk 
thereof,  wiib  conient  of  hia  father  the  firft  inAitiile. 

IR  William  Scott,  the  elder,  of  Harden,  in  the  cotnitf  rfj 
wick,  had  two  Tons,  William  and  Roberti  and  two 
Gideon  Scott  of  Highcheder,  (the  refpondtnt's  grtrat  graodi 
and  Walter  Scott  of  Raeburn,  his  youngeft  brother,  (the 
Jant*g  areat  grandfather). 

In  March  1673,  upon  the  marriage  Of  William  die  fea  (^ 
was  then  alfb  Sir  William)  with  Jtne  Nifbft,  daughter  n^^ 
John  Nifbct  of  Dirleton,  Sir  William  the  elder  bound  hhoitfj 
fettle  the  landg  of  Harden  and  others  on  Sir  WtHiam  tfaeMi^" 
the  heirs  male  of  his  body  of  that  marriage,  whom  fitiii^'J 
heirs  male  of  his  body  of  any  other  marriage;  whom  w 
his  heirs  and  affignees  whatioeferi    In,i674v  a  deediVtrj 
cured  bv  Sir  William  the  father  fai  terms  of  the "ftidokf  ' 
upon  which  infeftmeqt  vaa  taken  by  Sir  WiUiaiit  the  fon. 


i 


€AfC9  Olf  APPEAL  ntOll  tCOTLAVB.  22J 

'folfiy  \6i6  Sir  William  the  fon  executed  t  procoratory  of 

ition  for  a  new  entail  of  his  eftate ;  at  the  date  of  executing^ 

procuratorj.  Sir  William  the  fon  was  under  the  difpleafure 

tlte  GoTeroment,  and  neither  he  nor  his  brother  Robert  had 

Ube ;  and  the  Earl  of  Tarras,  fon  of  Gideon  Scott  of  High* 

tflr,  (who  would  have  facceeded  to  the  eftate,  failings  ifliie  of 

William  the  fon  and  his  brother  Robert,)  ftood  forfeited  for 

fon.    Bf  the  fiid  procurator^  of  rcfignation  Sir  William  the 

**for  the  well  and  ftanding  of  his  houfe  and  family,  add 

'  laance  thereof  in  the  fumame  of  Scott,  and  for  certain 

and  onerous  confiderations,  bound  and  obliged  him(elf» 

iihats  and  fucccflbrs,  to  make  due  and  lawful  reGgnation  of 

its  eftate  in  the  hands  of  the  fuperior  in  favour  and  for  new 

':ftments  thereof  to  be  given  to  Sir  William  Scott  the  elder 

'«f  Harden,  his  father ;  whom  failing  to  the  heirs  male  to  be 

pocreated  by  himfclf  of  his  then  prefent  or  any  future  mar* 

^Tiige;  whom   failing   to  Robert  Scott  his  brother,  and  the 

'ktri  male  of  his  body ;  whom  falling  to  William  Scott  of 

'Kaebom,**  (the  appellant's  grandfather,)  and  the  heirs  male  of 

(bodf ;  whom  failing  to  the  other  heirs  of  entail  therein  men* 

Kd,  «  the  defcendants  of  Sir  Gideon  Scott  of  Highchefter 

^'eceafed,  both  male  and  female,  being  always  upon  great  and 

^igby  confiderations  excluded  and  debarred  from  the  f«cce& 

[fan  ifl  all  events."  By  this  deed  Sir  William  Scott  the  younger 

to  himfclf  his  own  life-rent  of  the  whole  entailed  lands^ 

fovcr  to  provide  for  a  fecond  lady  by  a  jointure  not  exceed- 

2I0/.4/.  ^J,  fterling  per  annum,  and  the  children  of  fuck 

tnarriage  vaitb  portions  not  exceeding   1666/.  iy.64. 

^*    It  contains  a  provifo,  that  it  (hould  not  be  lawful  to  th« 

fir  William  Scott  the  father,  and  the  other  heirs  of  entail, 

the  fame  or  the  order  of  fucceflion,  and  in  cafe  any  of 

flioald  attempt  it,  the  deed  fliould  be  void,  and  the  petfon 

(hould  forfiett  his  right,  and  the  next  in  fubftitutioa 

be  at  liberty  to  enter ;  and  it  alfo  contains  a  claufe,  that 

-iuRC  (hould  be  validf  tliough  it  (hould  not  be  delivered  by  th^ 

iKrin  his  lifetime,  but  (hould  be  found  amongft  his  writings 

>iw  death* 

^Modwer  ortnfeftment  followed  upon  this  procuratory  $  buf^ 
'^theiUaee  ef  Su  William  Scott,  the  younger,  from  the  king« 
"^rUi  lather  itijanuajry  1691,  fent  the  faid  procuratory  to 
Mepziesj  his  agent,  (who  had  drawn  the  fame,)  with  a  mrffiv« 
\  dificing  him  to  regifter  it  with  all  convenience  and  ^ectt« 
-fa  delays  might  prove  dangerous.  And  Mr.  Mensies,  in 
^Myear,  prefented  a  petition  to  the  Lords  ofSeflion  for 
'^'iHiam  Sooct  the  elder,  and  the  other  members  of  the  entail, 
ig  that  the  fame  might  be  regi(tered  in  the  regifter  of  en* 
appointed' by  a&  of  patliamenti  which  was  accordingly  or« 
^ytA  done.  Sir  William  Scott  the  elder,  Robert  Scott  his 
Ami,  and  William  Scott  of  Raebum  (the  appellant's  grand* 
^>)  die  three  perfons  firft  named  in  the  entail,  ufed  iohibitioa 
'A  1691  againft  Sit  William  Scott  the  younger,  to  prevent  hit 

Q^a  making 
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makiog  any  deed  in  prejudice  of  the  entail.  Theft  (teps  ime 
taken  without  the  privity  of  the  grantor,  when  he  Was  oatoftk 
kingdom^  and  feveral  years  before  his  return. 

After  his  return  to  Scotland,  in  1698,  the  father  and  fono^ 
cuted  a  deed,  reciting,  That  though  Sir  William  Scott  theyoimp 
bad  for  particular  reafons  at  the  time  fubfcribed  the  deed^f 
1686,  yet  the  fame  was  left  to  be  further  confidcred  by  hiin,a8d 
ao  ways  to  be  made  ufe  of  but  when  and  as  he  (hould  thlok  fit) 
aevcrthekfs  that  it  was  in  his  abfence  and  without  his  order  |iK 
into  the  public  regifter,  he  being  at  chat  time  out  of  the  kingdoo, 
and  fincc  both  he  and  his  father  were  rcfolved  to  difcharge  id 
make  void  the  faid  deed,  to  the  end  that  their  facccfiai 
might  either  run  in  the  tenor  of  rhe  former  infeftmcnts  rf 
their  eftate,  or  be  ordered  by  a  new  fettlement  of  thefaidSr 
William  the  fon;  therefore  they  exprefjy  declared  the  faidfiecd 
of  1686  to  be  void  and  null,  and  that  the  fucceflion  to  tbccftiK 
ibquld  by  no  means  be  regulated  thereby :  and  the  faid  SirWl* 
liam  the  father  did  thereby  repone  and  rellore  the  faid  SirWiIG» 
the  fon  in  hia  full  right  and  place  of  the  premifes  as  befoftl^ 
making  of  the  faid  tailzie,  which  he  for  bimfelf  and  all  dieoihr 
beirs  of  entail  perpetually  renounced  in  bis  favour. 

In  1699  Sir  William,  father  and  fon,  raifed  an  zOkm  ^i> 
du£kion  improbation  before  the  Court  of  Seffion  againft  the  hoi 
of  entail  for  reducing  the  deed  of  1686;  in  this  a^ion(he'^ 
fenders  did  not  appear,  and  decree  of  certification  was  obtaiidf 
declaring  that  the  deed  fo  reduced  if  produced  in  aoy  Cwtt 
was  to  t>e  looked  upon  as  falfe  and  forged,  and  to  bear  nofutk 

For  fome  time  no  new  fettlement  of  the  eftate  was  mades  ^ 
in  1705,  Sir  William  the  Ton  executed  a  new  email  of  thecflal^ 
proceeding  upon  the  recital,  that  ^*  Whereas  I  have  a  plentifidete 
^  conveyed  to  me  from  my  progenitors  of  the  furname  of  SooClr 
**  which  I  am  refolved  to  tranfmit  and  continue  in  the  6idifli> 
*^  of  Scott,  for  the  lading  well,  and  ftandingof  my  family  ifl''^ 
<<  fnd  name  in  all  time  coming;'*  therefore  he  fettled  bis dhtt 
to  himfelf  and  the  heirs  male  of  his  body,  whom  failing  to^ 
brother  Robert  and  the  heirs  male  of  his  body,  whom  failia{* 
the  refpondent  (grandfon  of  the  faid  Earl  of  Tarnis,  whoms^ 
of  Gideon  Scott>  the  faid  Sir  William's  eldeft  uncle)  and  the kii> 
male  of  his  body,  whom  failing  to  Walter  Scott  of  Raebsmpk 
appellant's  father)  and  the  heirs  male  of  bis  body,  whom  ffSbl 
to  certain  other  heirs  therein  mentioned  t  referving  a  power  a 
Sir  William  the  grantor  to  alter  this  enrail.  The  principal  tf|| 
rence  between  this  and  the  deed  of  1686,  was,  that  the  def 
ants  of  the  Earl  of  Tarras,  who  were  totally  exclnded  intbc 
mer  deed,  were  by  this  latter  deed  called  to  the  fucceiott 
preference  to  the  Raeburn  branch. 

Sir  William  Scott  the  father,  Sir  William  the  £»»  i»i 
brother  Robert,  having  died  without  iiTue  matef  the 
was  ferved  heir  to  hi^^  :>randfather  William  of  Raebnm,  the 
.    next  called  to  the  fu  c  Qion  by  the  deed  of  i6H6%  and 
|a  a&ioB  was  brought  by  hiofi  and  his  guaidiaaa  bcfoKtkc 
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iC-ScffioQ  agmift  the  refpondeot  and  his  guardiansi  for  feducing 
|od  voiding- the  deed  of  revocation  executed  by  Sir  WiUiam  Scott 
elder  and  younger,  and  the  faid  decreet  of  certification,  and  alio 
Car  avoiding  the  fecond  entaiL  In  this  a£iion  the  appellants  in* 
fifted  that  the  deed  of  revocation  was  void,  becaufe  neither  father 
w>r  fon  apart  nor  jointly  had  power  to  recal  the  former  entail,  for 
Sir  William  the  younger  was  diveded  of  the  fee,  and  only  re» 
Oiained  life-renter,  and  as  fuch  could  have  no  heir  or  fucceffoff 
and  confequently  could  not  alcer  the  fucceflion ;  .neither  could  Sir 
William  the  dder  do  it,  becaufe  he  had  not  an  abfolute  but  only 
a  conditional  right  by  the  provifoes  of  the  entail ;  which  an^og 
others  were,  that  the  defccndant's  of  Sir  Gideon  Scott  (the  re* 
i^ndent's  great  grandfather)  fliould  be  excluded  from  the  fuc* 
4^on  in  all  events ;  and  that  he  (hould  not  alter  the  courfe  of 
fiiccefiion  in  prejudice  of  the  heirs  of  entail,  and  if  he  fliould  do 
10  the  contrary  that  fuch  deed  (hould  be  void ;  and  they  infifted^ 
that  tht  faid  decree  whereby  the  enuil,  under  which  the  appellant 
claims,  was  declared  to  have  been  falfe  and  forged,  was  null,  the 
a&ion  implying  a  contradi£lion.  For  the  purfuers  in  that  aQion^ 
in  their  deed  of  revocation,  and  in  their  libel,  fet  forth  that  the 
entail  was  made  by  them  and  recorded  as  the  law  dire£ls,  and  yet 
rin  the  fame  libel  they  conclude  chat  the  fame  deed  fliould  be  de- 
^ucd  to  have  been  falfe  and  forged. 

In  this  aAion  the  refpondent  appeared  and   made  defences: 

and  the  caufe  being  heard  before  the  Lord  Ordinary,  his  lordfliip, 

on  the  i8th  of  June  171 2,  *'  Repelled  the  allegation  made  for 

^  the  appellant  aKainft  the  decree  of  certification,  and  found  the 

**  faid  decree  fuficient  to  exclude  his  title  in  that  adtion;*'  aiul 

to  this  interlocutor  his  lordfliip  adhered  upon  the  17th  of  Febru*- 

^1713*  The  appellant  reclaimed  to  the  whole  Courts  and  their 

lordlhips*  upon  the  iT^d  of  June  17739  *^  Found  that  there  being 

**  no  antecedent  onerous  caufe  made  or  done  to  Sir  William  Scott 

*^  the  youogcr^  of  Harden,  for  making  the  former  entail  of  his 

^  eftate,  efpecially  in  favour  of  heirs  to  be  begotten  and  born^ 

^  and  feeing  the  faid  entail  did  remain  in  the  terms  of  a  perfonal 

^  light  witiiout  being  perfe£led  by  charter  and  fafine,  it  was  re- 

*'  vocable  by  Sir  William  the  maker  thereof,  with  confent  of  Sir 

**  WiiUain  his  father,  the  fir  (I  inftitute,  aud  is  adually  revoked 

**  by  them  conform  to  the  revocation  in  procefs;  and  therefore 

•*  found  no  need  to  advife  the  relevancy  of  the'reafons  of  reduc- 

I  '^  tion  proponed  againft^the  faid  decree,  but  aifoilzied  from  the 

'  ^  redu£lbn  of  the  fecond  entail  and  the  faid  decree  of  certification 

.  •*  fimpliciter.'* 

The  appeal  was  brought  from  "  fevcral  interlocutory  fentences  Entered, 
*^  and  decrees  of  the  Lords  of  Scflion  of  the  i8ih  of  June  17 12,  » DecxjiS. 
**  the  17th  of  February  and  23d  of  June  1713" 

I^aJs  of  ih§  Appellants  Argument. 

Sir  William  Scott  the  younger  having  divefted  himfelf  of  his 

^^  without  relerving  any  power  to  alter^  and  the  entail  being 

f  0^3  delivered 


Mivcrr d  to  Sir  WiNiaiii  the  ftther,  as  toftitoic  in  the  eoti^  and 
he  having  got  the  fame  recorded  by  authority  of  the  Lords  of 
Seiioii,  and  ferved  Sir  WiHi^im  th«  younger  with  inhihitioo  to 
prevent  hit  onaking  any  deed  in  prejudice  to  the  firft  entail,  he 
could  not  thereafter  recall  or  void  the  fame  at  his  pleafure. 

The  maker  of  a  irratuitous  or  voluntary  deed^  whereby  the  grant- 
or is  divefted  of  the  fee  has  no  power  by  the  law  of  Scotland  to 
alter  it  at  pkafure,  though  no  charter  or  iofeftmcnt  followed 
fhereopon*  i  ft.  Any  perfon  may  dive  ft  or  oblige  himftrlf  as  firmly 
by  a  gratuitous  deed,  as  by  m  deed  for  valuable  confideratioos* 
^dlji  In  this  cafe  the  entail  recites  to  have  been  executed  for  cer* 
tain  gcvod  weighty  confiderations  and  onerous  caufeii  fo  that  it  was 
not  gratuitous ;  for  by  the  law  of  Scotland,  an  inftrumcnt  or 
deed  folemnly  executed,  containing  any  confei&on  or  dedan* 
lion  concerning  matters  of  fa£t,  proves  fully  againft  the  fab- 
icriber  of  fuch  inftrumcnt,  which  muft  the  rather  hold  in  this 
cafe;  efpecially  feeiag,  gdly,  The  deed  was  made  in  favour  of 
the  father,  from  whom  originally  the  eftate  flowed,  and  the  other 
heirs  of  entail  in  their  order,  becaufe  their  eftates  were  encailed 
to  the  fame  line  of  fucceffion  that  the  eftate  of  Harden  waa  i  So 
that  the  firft  entail  is  to  be  confidered  as  a  real  and  onerous  fetttc* 
snent  made  betwixt  the  father  and  fun,  whereby  they  mutuaBy 
agree  to  diveft  themfelves  of  the  power  of  altering,  for  preferviag 
the  eftate  in  the  line  chofen  by  them.  Out,  4thly,  By  the  cowfe 
of  decifions  in  Scotland  mutual  entails  have  always  been  admitted 
as  onerous  caufes  for  each  other:  as,  for  inftanjce,  if  Sir  William 
Scott  the  elder  and  younger  on  the  one  part  had  fettled  the  eftate 
of  Harden  in  default  of  iflue  male  of  both  their  bodies  to  the  appd* 
lant's  grandfather,  and  at  the  fame  time  he  had  fettled  his  cftaie 
of  Raeburn  in  default  of  iflue  male  of  his  own  body  upon  the  Smd 
Sir  William  Scott,  and  their  iflue  male,  theie  mutual  entails 
would  have  been  valuable  confiderations  for  each  other^  and  couM 
not  have  been  altered  by  either  party,  and  this  was  in  tffcSt  the 
cafe.  For  the  appellant's  grandfather,  in  1681,  five  years  before 
Sir  William  ScoU*8  eutail  was  made,  fettled  his  eftate  upon  his 
own  heirs  male,  whereby  Sir  William  Scott  and  his  heirs  xnakr 
would  have  fucceeded  in  the  courfe  of  fucceilion  before  the 
grantor's  heirs  of  line  i  and  Sir  William  Scott  elder  and  yoong^ 
are  fubfcribing  witneflTes  to  this  deed  of  fettlement :  and  that  tim 
was  a  cofifideration  in  making  the  firft  entail,  does>pbinIy  appeir 
from  thefe  words,  which  are  part  of  the  deed  of  entail,  viz.  ^fie» 
<<  caufc^he''  (the  £iid  Sir  William  Scott,  juil)  <<  knew  their  eftates 
*<  were  entailed  upon  their  heirs,  male,  and  thnt  they  would  not 
<*  alter  theft  entails  and  courfe  of  fucceffion  therein  fet  down,^ 
as  in  reality  they  have  not  done.  But  whether  the  firft  entail  was 
gratuitous  or  not,  it  is  equal  in  this  cafe  ^  for  it  is  not  denied  that 
the  fecond  entail  under  which  the  refpondent  claims  was  gratoi* 
s6ii,ci8*  tous,  and  by  the  a£t  of  parliament  1621,  c.  t8.  may  be  redooed 
at  the  inftance  of  the  heirs  of  the  firft  email,  who,  with  ^elpeft 
to  the  heirs  of  the  feoo0d  cotaili  a^c  lanyful  crcdiwi.    Thmj^ 
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no  refignation  or  charter  and  inreftment  Followed  upon  thi'  firft 
entail,  yet  Sir  William  Scott  having  referved  no  power  to  alter 
the  entail,  as  is  ufual  in  all  cafes,  when  fuch  referved  power  U 
intended,  was  bound  the  moment  he  executed  the  deed  of  entatii 
and  the  making  refigniiion,  and  taking  out  charter  and  infeftment 
thereon,  concerned  only  the  heirs  of  entail,  bat  not  the  maker 
thereof,  he  having  given  a  power  to  any  perfon  they  fhould 
appoint,  to  furrenuer  the  eftate,  when  the  heirs  of  entail  pleafed  i 
and  though  the  faid  Sir  William  the  younger  had  objeded  againft 
fuch  furredder,  yet  he  could  not  have  Itopped  it,  and  therefore 
the  obligation  muft  remain  binding  upon  him  and  bis  heirs,  who 
had  no  intcreft  in  the  fee  (imple  of  the  eftate,  except  the  forefaid 
refervations  in  favour  of  a  fecond  lady  and  children,  which  exclude 
all  other  refervations.  For  exceptto  firmat  regulam  in  cafibus  non 
ixceptit. 

^  By  the  following  words  of  the  ad  of  parliament  i68c»  c.  il*  i€t5,caa. 
viz.  **  The  original  tailzie  once  produced  before  the  Lords  of 
**  Seffion  judicially,  who  are  hereby  ordained  to  interpofe  their 
^  authority  thereto,  and  that  a  record  be  made  in  a  particular  re« 
**  gifter-book,  to  be  kept  for  that  eflPed,  wherein  fliall  be  retorded 
**  the  names  of  the  maker  of  the  tailzie,  &c.  and  being  fo  infert^ 
**  his  majefty,  with  advice  and  confent  forefaid,  declares  the 
**  fame  to  be  real  and  effe£tual,  not  only  agatnft  the  contravenera 
''  and  their  heirs,  but  alfo  againft  their  creditorsi  compryfers^ 
^  adjudgf  rs,  and  other  fingular  fucceflbrs  whatfocver,  whether 
^  by  legal  or  conventional  titles ;''  it  is  plain  the  entail  is  a  real 
and  effedual  right  after  the  fame  is  exhibited  before  the  Lords  of 
Seffion  and  recorded  as  above. 

It  is  plain  Sir  Wflliam  Scott  the  elder  had  the  entail  in  his  pof- 
feflioh,  as  appcrars  from  his  letter  to  Mr.  Menzies  for  recording 
the  fame,  and  Mr.  Menzies's  receipt  for  3/*  8x.  fteriing  as  the  feet 
thereof;  and  the  Scots  law  prefumes  it  was  a  delivered  deed  when 
it  appeared  out  of  the  hands  of  the  grantor  ;  neither  did  Sir  Wil- 
liam the  younger  make  any  obje^ton  againft  the  recording  of 
the  faid  entail  for  fcven  years  thereafter,  nor  did  he  ever  fay  that 
his  father  had  indire£lly  got  up  the  faid  deed  of  entail ;  and  there 
18  no  doubt,  if  he  had  not  delivered  it  to  his  father,  he  would 
have  demanded  his  oath  upon  the  way  and  manner  bow  he  got 
the  fame. 

The  appellant  fapports  his  cafe  by  the  decifion  of  the  Court  of' 
SefEon,  affirmed  by  the  Houfe  of  Lords,  in  the  cafe  of  Sir  John 
Shaw  V.  D^me  Margnret  Houfton  and  Sir  John  Houfton  her  huf- 
Wd,  I  e  March  1717-18:  the  words  of  the  decree  of  the  Court  of  Ko.  4$  of 
'Seffion  are,  that  ttie  irritancesandclaufesnot  to  alter  were  binding  thitCrtlsM 
upon  Sir  John  Shaw,  who  made  the  entail  then  in  queftion,eveA  fup*  **^°* 
(ofing  Sir  John  Houfton^s  lady  to  have  been  a  grsituitons  fttbftitate  , 
oi  heir  of  entail.    That  cafe  of  Shaw  and  Houfton  was  very 
tisnch  ftrohger  than  the  prefent,  for  Sir  John  Shaw  kept  the  entail 
^  his  own  hands,  and  nerer  perfciCked  the  fame  by  charter  and 
^rthie*    adiy,  That  entail  was  made  in  favour  of  himfelfi  as  the 
wft  mftitute  with  e  power  to  alter }  aad  the  obligations  or  irri- 
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Uades  wore  onl j  to  commence  upon  the  heirt  of  entail  agfetabk 
to  the  ftatute  1685*  3dly,  Albeit  Sir  John  Shaw's  eotail  was 
made  in  a  marriage •i'etdcment>  yet  that  did  not  alter  the  cafe;  that 
fettlement  was  no  further  ooerous  than  in  fo  far  as  concerned  the 
wife  and  children  of  that  marriage  ;  the  entail,  in  fo  far  as  it  cx« 
tended  further,  was  a  choice  gratuitous  and  free  i  and  yet  the 
Court  of  Stflion  in  the  one  cafe  decreed,  that  the  two  Sir  WiUiain 
Scotts  joining  together  could  alter  that  entail,  and  in  the  other 
cafe,  that  Sir  John  Shaw  was  bound  by  the  claufcs  irritant  not  to 
alter. 

Heads  of  the  ReJ^ndenfs  Argument. 

The  deed  in  queftion  was  not  delivered,  but  on  the  contrary 
was  intended  not  to  be  drlivered,  there  being  a  ciau(e  in  the  deed 
difpenfing  with  the  not  delivery  in  cafe  of  his  death.  It  is  true  it 
was  recorded,  but  that  was  done  without  either  the  order  or  pri- 
vity of  the  grantor :  for  tbefe  are  the  words  in  the  deed  of  revoca- 
tion. <'  It  was"  (meaning  this  deed)  ^<  in  my  abfcnce  and 
*^  without  my  order  put  into  the  public  regifter,  I  being  at  diat 
*<  time  abroad  out  of  the  kingdom.''  This  therefore  can  ncTcr 
be  looked  upon  as  a  deed  delivered  by  Sir  William. 

Though  it  contain  no  power  of  revocation,  that  is  of  no  coiifiy 

queoce,  it  being  unneceflary,  bccaufe  by  the  law  of  Scotland*  it  is 

alterable  of  its  own  nature,  being  coofidered  only  as  an  iatemaon 

or  deftination  of  fucceflion  to  take  place  after  bis  death,  in  cafe  he 

fhould  not  make  any  alteration  therein.     This  is  the  undoubted 

.  law  of  Scotland,  and  fo  it  is  laid  down  by  the  greateft  lawyers  of 

that  country  when  writing  on  this  fubje£i :  and  the  judges  as 

often  as  any  queftion  of  that  kind  has  coo>e  before  them,  have  fo 

determined  it,  particularly  in  the  cafe  of  Lord  Lindores,  where 

do!ct*l^c*0    *^^y  f**"*^  ^^^  *  voluntary  fettlement,  though  under  the  (lri£left 

Dairympie,'  provifions  not  to  alter,  was  (liil  alterable  at  pkafure  by  the  firft 

s  Dec.  ,71^  maker*     So  that  ckufes  of  revocation  are  not  of  any  ufe  in  deeds 

fITiVm.    of  ^hU  kind. 

Though  Sir  William  the  maker,  obliged  himfelf  to  refign  the 
eftate,  and  make  hinifclf  oa!y  liferenter ;  yet  that  rcGgnatioM  or 
fettlement  never  was  made,  and  the  deed  continued  only  in  the 
nature  of  a  declaration  of  vwh,it  was  (hen  intended  )  which,  as  has 
been  faid,  continued  alterable  at  pleafure. 

As  to  the  cafe  of  Shaw  and  Houfion ;  ifl.  Sir  John  Shaw,  who 
made  the  fettlement,  was  exprefsly  tied  up  from  making  any  alte- 
ration ;  but  in  the  cafe  in  queftion,  there  is  no  fuch  reftri&ion 
upon  Sir  William  the  fon;  thefe  reftrid ions  are  only  put  upon 

^  Sir  William  the  father,  and  the  heirs  fubftituted  to  him.     Befides, 

though  the  deed  of  1686  be  called  an  obligation,  yet  the  faid  Sir 
William  the  fon  was  not  bound  to  any  other  perfon ;  fo  that  if  it 
be  to  be  Cjtlled  an  agreement,  it  is  only  with  himfelf,  which  (hewi 
it  to  be  only  in  the  nature  of  a  will,  ad.  In  the  cafe  of  Shaw 
and.Houfton  the  fettlement  was  by  marriage-contra£l,  and  was  a 
folemn  agreement  betwixt  different  parties,  publickly,  and  with 
the  greateft  iblemniiy  executed  and  duly  regidered  with  confent 
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rf  aU  {Wftiei)  and  was  made  upon  an  onerous  baufe  or  valcu/blo 
cenfideration.  For  Sir  John  Shaw  the  father,  who  was  a  partj 
to  that  agreement,  had  quitted  his  liferent  of  the  lands  thereby 
fettled,  and  had  made  federal  other  provifions.  in  view  and  confi- 
iteration  of  tl»t  very  fiettleinest ;  but  in  the  fettlement  in  queftion 
there  was  no  vahiabk  confideration,  no  contraA  with  different 
parties,  but  a  deedpoil^  containing  a  deftination  of  fucceflion  not 
intended  to  be  delivered,  and  made  purely  to  guard  the  eftate 
againft  the  dreaded  forfeiture.  3d,  In  the  cafe  of  Shaw 
there  was  a  power  to  the  father  and  fon  to  alter  the  fame  together, 
which  (hewed  that  the  father  had  an  intereft  in  the  covenant,  but 
here  was  no  other  party,  nor  any  other  intereft  than  that  of  the 
aaiser  of  the  tailsie. 

By  the  law  of  Scotland,  no  man  ean  difpofe  of  any  eftate  of  in« 
beritance  by  will,  but  muft  do  it  by  deed ;  fliould  then  the  appeU 
Isat^  dodtinp  take  place,  that  a  man  who  once  by  deed  obliges 
htmfelf  to  make  any  voluntary  fettlement  (5f  his  eftate  muft  purfue 
that  and  cannot  alter  it,  the  eonfequence  would  be,  that  no  man 
could  make  any  voluntary  fettlement  but  once  in  his  life ;  which 
is  sttended  with  confequencer  too  obvious  ever  to  be  received. 

The  deed  whereby  the  appellant  infifts,  that  the  refpondent  was 
excluded,  was  only  made  upon  a  certain  view,  on  confideration  of 
At  circuoiftaoccs  of  the  family,  as  they  then  ftood,  which  after- 
wards were  altered;  and  that  deed  was  not  a  contra  A  or  fettle- 
ment, but  only  an  intention  to  make  one,  which  was  never  made^ 
and  the  grantor  was  confequemly  at  liberty  to  alter  it  in  favour  of 
the  refpondent  his  heir  at  law* 

After  faeuring  counfel,    //  is  ordered  and  adjudged,  that  the  /aid  J^P^^ 
petition  and  appeal  be  dif miffed^  and  that  the  f aid f ever al  interlocutors  g^is-io! 
fierein  complainid  of  be  affirmed. 

For  Appellant,         Dawd  DairympU^     Thomas  Lutwyehe. 

For  Refpondent,      Rob.  Raymond.  Jo.  Pringb.  WiL  Hamiltom 

Fide  the  cafe  lif  uirhead  v.  Muirhead,  No.  i.  of  this  colleAioni 
wheie  a  difpoiitton  was  found  to  be  revocable  even  where  inl(eft*> 
ment  had  been  taken  thereon* 

*  I  fBiaiift  this  technical  EAgliih  ciptdBoo,  mm^j  to  ntotioft  what  ptriu^  ii  mot 

geoeraOy  known  in  Scotland,  that  m  England  there  are  two  forta  of  deeds,  deeda/o//,  and 
dccda  mdewtid:  a  deed  poll  is  a  deed  confiftiog  of  one  part  only  \  a  deed  indtnted  confifta 
of  ana  yarti  than  oae,  and  the  ptrtiea  to  it  intwehangeably  execote  the  firreral  parts  or 
wjfiai>  The  Utter  ia  called  an  iadenturt  becaafe  the  tnp  of  U  ia  iadottii  or  cat  lA  «  oa« 
diUatipg  ibapc  \  wbtreas  a  deed  ^  U  cut  ftrajght  or  ftUtd. 
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Cafe  52*  Joba  Altrati  laie.  Profeflbr  of  PhiMbpby 

..at  St.  Andrews;  •  -  'JppelkMi 

John  Wilfon,        -  t       .      /•'         -   Re/fl^c^i. 

23J  JfjrrX  1718-19. 

XI 

>      .     9Vi^rf^Cic«omAMKei  lafitfTiaf  the  trvft  of  a  4irpoArtaii»  %Mrifif  to  %e  hmlt* 

•bie  and  trrerl^eiuable^  aod  upon  wbi^h  UfcftineAt  lud  tollovM*  , 

The  (ruft  be«ng  declared,  the  truftee  is  ordered  to  coounue  in  poflcfioss  <>Btit 
ft  bc^redeeoMd,  or  proved  thtt  he  wat  ^id. 

After  fevcral  ioCkriocouNre,  holding  che  appoliMt  at  cdhMU  fcr  not  4afotiB|^ 
the  appeal  it  bfought  chat  he  mifht  te  rcpooed  to  Ma  oath«  b«t  the  iiMr* 
incucori  are  affirmej. 

^  «r  MfifM  — Dttfioj;  the  depwAmce  of  thh  ptoeefa*  the  trblM  luHi^ 
AfeOed  the  ^a«tor  of  the  difyofitim  opi«  •«€  «f  cbo^fUa  paM  hrmd 
ailigned  to  fuch  tru(lee»  and  while  uoder  caption  h-iving  taken  livm  the 
grantor  a  difcharge  and  renunciation  of  all  truft,  and  a  difchimer  of  oil 
afiioB  .ef  reJudioa  :  thfo'^lfehaige  fedoeed  opon  th«  heei  of  mh  ir  OTtfk#$ 
«nd  tb«  crofiee  ia  ordered  to  pay  60/1  €co|a  of  «Kpe»tei<  hcAlt  he  ft»i|lih« 
heard  in  the  principal  caufe* 

Cijlu — 40/.  co(h  g'vcA  againft  the  appeUtot. 
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rpHE  fcfpandent  broaght  tti  adion  of  reduction  atid  declaratof 
*^  agatnfV  the  appeilant^  {>efore  the  Court  of  SdEon,  for  te« 
^cing  «  dtfpoStion  granted  by  him  to  the  appellant  of  the  eftate 
pi  flaikie  and  other  lands,  and  for  declaring  that  the  fame  was 
israftced  upoa  truft  onty.  Tiie  cireumftances  which  gave  rife  to 
that  adton  are  ftated  by  the  refpondent,  as  follows  t 
V  .TiMt  Tfaomfid  Wilfon  the  re fpondent's  father  being  in  his  Iifc- 
ttme  feifed  of^  or  having  right  to  ^he  eftate  of  Baikie  and  otbei 
lands  to  the  value  of  above  tool,  fterling  per  annuffli  on  which 
there  wei«  ieveral  adjudications)  and  other  pretended  inctim* 
JwMiest  the  greateft  part  wbeiieof  were  founded  upon  null  and 
extinguiflied  debts,  agreed  to  fettle  the  eftate  upon  the  refpondent, 
on  hia  giving  fecurity  by  bond^  to  pay  his  father  and  nfiother  loo 
«Maks  Soocft  per  annum  during  their  Kveft,  and  the  refpondent  and 
the  appellant  (who  out  of  pretended  friendfhip  to  the  refpondeHC 
did  voluntarily  offer  to  become  bound  with  him  as  furety  therein, 
wnd  eo  whom  the  rtfpondent  gave  a  counter  bond  to  indemtiSj} 
leaving  granted  a  bond  for  payment  of  the  faid  annuity,  the  le- 
fpoadent'a  father  accordinglf  on  the  apthvf  March  I709exeemed 
«  difpofition  of  the  faid  eftate  in  favour  of  the  refpondent  and  his 
heirs : 

That  the  appellant,  whilft  this  agi^eement  was  tranfafling,  hav- 
ing told  the  refpondent,  that  he  the  refpondent  would  never  be 
able  to  carry  on  fuch  fuirs,  as  would  be  necefTary  for  reducbg  the 
faid  incumbrances,  particularly  againft  James  Blair  of  Ardblair, 
to  whom  the  greateft  part  thereof  had  been  affigned,  and  agamft 
whom  the  appellant  fatd  that  he  had  a  perfonal  execution,  and 
could  thereby  force  him  to  reafonable  terms ;  and  therefore  pro- 
pofed  that  if  the  refpondent  would  colentrably  transfer  his  right  of 
the  faid  eftate  to  hiai>  he  would  not  only  carry  on  fuch  fuitg  in  his 
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•t9.itQfi.c»am<itiifl>ttrre  wbat  money  ^hoidd^  hemeefiry  fetlBft 
purpofe,  but  would  aUp  pty  off  may  preffing  dtbtSf  sriiich  the  ic^ 
ipoQ^^ot^MPcd,  and  take  difchacges  for  tfac  fsme,  and  kodflim 
moaej  for  carrying  oti  his  trade ;  and  it  was  txuptteUkf  alrdeditUt 
the  tppeUftiit  (hottld  not  m»ke  any  agraemeot  with  At,  fatd  Jimci 
Blaifi  or  any  other  of  the  faid  pretended  c^dkor^  wkbout  the  re^ 
fpondent's  <:onfenri  and  that  upon  paya»ent  of  what  money  Ip 
ihottld  fo  really  di(burfe  for  or  lend  to  the  refpondedt^  wiijh  iaterd^ 
for  the  iame)  and  being  indemnified  from  the  faid  annnity  ht 
(hottld  rc-convey  to  the  refpood^it  {  aod  the  appcUanC  deehrol  he 
would  take  nothing  for  his  own  trouMOt  altboogh  the  rcfpondeitf 
offered  him  looo  merks  Scots  on.  that  Accoufit ;  that  dus  vefpondedl 
H^  by  thcfe  means  induced  to  acctpt  of  what  had  been  fb  pto- 
pofed  by  the  appellant,  and  did  aK^corduigly  Umi  a  diTpofition  fiC 
hit  f  ftate  to  the  appeUai»t»  beaxing  iiacc  tikc'yym  of  March  1705^ 
die  day  next  altex  the  date  of  the'refpondciM'e  father'*  faid  eoil* 
vi^yanee  u^  him  i  but  defigned  not  to  deliver  the  fime,  until  what 
h»d  beoi  fo  agreed  upon  hetw^Cfi  tlK  spp^Uantand  him  flwold'b* 
pat  in  writing.  That  the  refpondent^s  father  hefaif^  entitled  ti^ 
Several  debu  and  funos  of  money  fr<HB  tbio  faid.  James  filairi  did  at 
the  fame  time  for  eoaUiog  the  appellant  to  tnsdufi  the  bitlef  ^icrma 
^vith  him  for  the  refp^dcnt^sbenffitt  airign-thc  fame  liffsih^'ats^ 
pcllant,  who  thtreupon  by  a  bond  !9r  wiling  of  th«  ftiMdatCt 
obliged  himfvlf  to  b«  aocounubk  Co  the  rofpofident's  /aJww^his 
heirs  and  afiignces,  for  what,  ihould  Mjmaip  tlhef cof  afi^r^iipfpent 
of  the  frfid  Blair's  juft  dctmands^  and  his  Afi  appe)lMl'sl((bwa 
charges:  and,  that  the  apprllant  afterwarda  got  into lM#f  1^96^ 
both  the  refpondept's  and  hia  father's  faid  di^pofiti4if  i0fitlic 
cftate,  on  pretejQce.of.ibewing  them  to  bis  Ui)rmi-and  j^^iktl/^ 
mife  to  r^turo  (hem«  which  he  never  did.|i«fW0  i  a4cUihlt-4li 
might  be  matter  of  the  whole  writiogSf  ho.  caufed-vbis  'Wgitkt'Vffi 
Thomfon  tpborrovf  uptbefame^  whofc  receipt  thoiafpliidMt 
produced  in. procefs;  -  -    .      ,  '  .^  . 

ThM.tbe  appellant  did^  indeed,  at  difievant  tim^s.  tenddiiswif 
Jpondent  Xeveral  fuiqs  of  :n90uey»  aiDOttntingia  the^wholiilo  aboit 
3o4»  for  .payment  whereof  the  appeUint^gave  Jiim  fesveralf  tomiC^ 
lory  npteai  and .  the  appellant  paid  foaae  fmaU  d^hta  le^finttth 
fpomtent*  bu^  iiHlead  of  difcharges^  he.  took  affigs^iueota  tbtteof 
to  htrnfeilf}  auid  -did  alfo  commence. fuita  agatnft  theiavera^  ptc|- 
^ended  creditors,  but  fopnagreed  the  nutter  muh  theaA»  and  path 
tscttlaily  iirith  the  faid  James  Blair*  wkhputibo  fedpondent^a  piivit|r 
or.csanieiit:  that  thefe  tranfa£lions  baring -gire^  the  refpondont 
jnft  caufe  of  Jufpjctoq,  be  pi«fl<Kl  ibe  appcUm^  that  the  faid 
igreement  between  th^  sefpoodont  a)id  bias  feiativo  to  the  XaM 
4nift  (bould  be.put  ia  wtitiogibm  thiSibeing.(hif|^  off  for  along 
time,  and.at  length  refufed„  the  apptsijl^n^  i^as  obliged  to raife^tltiB 
isU  a^Uon  of  iredu^ion  and  de^l^acor* 

:    Sqon-sftfir  the  oommen$«0ie«t  W.  thiara£|iMy  tfaa  appdUMit 
^ufed  the  re%Mid6at.^  b!0  an^e^^fofi^n^;  «|  thf  filffd  debia 

^hkh  M  kcf«L  s#gfic4r^Q  <,th«^jN?^rita*iir  .tad:,  tb^  n^ndent 
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wUe  WBrikt  eaptioii  fime^a  dtfchngt  of  aH  thmgt  vda^  to  dit 
ftid  tnifty  and  a  dtfclamittr  of  the  laid  aSinK 

The  tefpondtn^  having  aftenrardt  aercrthelefa  proceeded  in 
the  faid  adioD,  and  referred  the  proof  of  the  truft  to  die  eppeU 
fant'e  oath,  he  for  that  pupofe  exhibited  feveral  ktteiffogatorici 
inr  riie  appellant^ -being  exsntined  tliereon,  before  tlie  iMd  Or* 
dtearjr  Hi  the  otntb^  one  of  wliich  related  iblely  to  the  maimer  d 
fmcoriog  the  <tid  dtfidiafge.  The  Lord  Ocdtnarj  oa  the  9th  of 
Deeemlm  1714  *<  of  confent  of  tlie  appellant's  pioc«iatorS|  widi- 
^  oot  as  wlk  before  anforer,  ordaiood  the  appdiaat  to  depone 
^  befove  him  on  the  fevetal  iotefrogatories,  aod^afligned  the  i5th 
^  of  the  fame  month  for  that  efftfk." 

The  appellant  did  not  give  Me  depofition  |  but  at  neat  calluig 

dF    the  eaafe  the  appdlant'a  procaratora    produced  the  Caid 

difebargev  and    infifted^    that  the  whole   piocefa  and  effcA 

there<^  was  difcharged,  and  diat  therefore  there  was  no  occafion 

for  the  appellant's  deponing.    To  this  it  was  anfwered  for  the 

vefpoodanty  that  the  difehargo  was  extorted  1  and  that  one  of  die 

interrogatories  waa  with  rdfpeA  to  die  way  and  manner  of  ob» 

taining  thereof;  and  that,  therefore,  it  onght  nx^t  to  t»e  made  iile 

wf  agaiaft  the  appellant's  being  hoMen  as  confeAed.    The  Loid 

Oidinary  on  the  17  th  of  Deeember  1714  <«  Held  the  appeHaat 

aa  omftflfed  upon  die  feveral  fads  or  aUogatioos  contained  in  a 

condttTcendance  given  in  bf  Ae  refpondent }  and  in  the  mean 

time  allowed  the  re^mident  to  fee  the  dtfcharge  prodnoad  by 

the  appellant^  and  both  parttea  to  be  ready  to  pkad  the  impOTt 

*  tfa  ereot  at  next  hearing/' 

The  refpondent  afterwards  bronght  aa  aAion  for  rednAioa  of 
he  fsid  diicharge,  and  fet  forth  the  means  by  which  he  eonteoded 
Ohe  fame  had  been  extorted  from  him.  Tlus  waa  oppofed  by  the 
npcUaoifs  procorators,  who  denied  the  reafons  aUegcd  for  rcdoc- 
tion  thereof,  and  infifted  that  thoogh  they  were  true,  they  were 
not  relevant ;  for  what  had  been  done  therein  was  to  compel 
fMiymem  of  a  jnft  debt,  and  nothing  oouM  hinder  the  appellant 
iirom  aeoepting  a  dlfcharge  that  was  jnft  and  reafonahle  in  ttfidf* 
The  Lord  Ordinary  on  the  2  ift  of  January  1715^'  Found  the  lea- 
^  fon  of  redoAion  relevant  to  be  proved  by  the  refpoftdent«  aad 
*^  allowed  him  a  time  for  pfovmg  the  fame.'*  The  refpondent 
having  accordingly  cited  his  witneflleSf  the  appellant  afterwasds 
prefented  a  petition  for  a  conjunA  probation,  which  being  an- 
fwered  by  die  refpondenti  whofe  witneffes  were  then  waiting  tobe 
examined^  the  i)onrt  on  the  25th  of  Fe<britary  17 15  <<  Ordered 
**  the  refpondent^s  witneflfes  to  be  examined  that  afternoon,  and 
**  granted  to  the  appellant  for  examining  his  witneffes  to  the  5th 
*^*  of  June  following."  The  tefpondent's  witneffes  were  accord- 
ingly examined,  but  the  appeUant  examined  nowitneft. 

The  Lord  Ordinary  having  reported  the  proof  which  had  been 
taken,  the  Court  on  the  30th  of  June  1716  <<  Found  the  reafons 
^  o{  w  ei  mHui  proved,  aad  therefore  reduced  the  (aid  dif- 
«c  clMrgCf  and  deoernod  the  appettent  to  pay  to  the  te^poadent  the 
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^  (<Mi^6oi.  Scots  of  expeiKe»»  btlose  be  flioaM  be  lipetd  lit* 
<*  ther  in  the  ciufe,  aad  remitted  both  pardet  lo  be  heard  in  tho 
«^  pnnctpal  caufe,  after  payaieot  of  the  (aid  tot.  Scots  before  the 
^  Ordinary." 

The  appcUant  thea  nfifted  that  he  might  ftiU  be  albwod  to  de« 
pone,  fince  be  had  beea  depciTOd  of  the  opportunity  of  doii^  il^ 
only  by  the  fliortnefs  of  the  time  allowed  him  far  that  pwrpofe^ 
and  that  there  was  no  z£k  extraAed  iipoa  the  ioSerlocafeor  holding 
htm  as  conf eied. 

The  refpoadent  ftated  that  the  appellant's  not  depoMig  and  i»» 
filBttgnpon  adtfcharge  whtdi  he  lUdesitoceed  during  the  depead« 
ance  of  the  adion,  was  a  plain  indication  of  the  ttuiftt  The  Loei 
Ordinary  having  reported  the  debatet  the  Court  on  the  25^1  Jnlf 
1716  **  Before  anfwer  as  to  that  point  how  far  the  appeUaot  wa# 
<*  to  be  reponed  againft  his  being  hcM  as  confefled,  ordained  hiaa 
**  to  give  in  before  the  Ordinary  a  coodefcendance  of  die  r^  gt/la^ 
^  and  for  what  onerona  canfe  the  difpofition  was  granted*"  Tho 
appells^t  not  having  given  in  foch  eondefcendancet  the  Lord  Or* 
dinary  on  the  27th  of  the  fame  month  <*  Adhered  to  the  faid  in* 
^  teiionitor  holding  the  appclbnt  as  confefled,  and  ordained  hina 
**  to  denude  himfclf  of  the  lands  in  the  faid  difpofition^  ia  favour 
^  of  the  vcfpo&dent  bearing  aU  clanfes  neceflary." 

The  appellant  pleaded,  that  it  being  feven  years  fiace  liie  dif- 
pofition was  made  to  him,  it  was  impoffibie  for  him  ia  two  days 
to  make  up  fach  fpectal  condefcendance,  or  give  an  accoaat  how 
fiich  oneroaa  caufe  had  been  performed :  but,  after  faiidry  pvo* 
ceedings,  be  gave  in  a  condefcendance  of  fams  sdleged  by  him  to* 
have  been  paid  to  the  refpondent  and  his  father's  creditors,  amoaot- 
ing  to  27S4A  fteriing,  which,  he  contended,  far  exceeded  the 
value  of  the  lands ; .  and  he  petitioned  the  Coart  ftiil  to  allow  hioa 
to  depone,  whether  the  difpofitton  was  in  traft  or  not. 

After  anfwers  Cor  the  refpondent  the  Court  on  the  Sth  of 
January  1^17  <^  Ordered  the  appellant  to  produce  upon  oath  hit 
*<  whole  writings  with  the  grounds  and  vouchers  thereof/'  Aad 
on  the  I  ft  of  February  diereafter,  the  Court'  <<  Found,  that  the 
^  holdiog  the  appelhnt  as  conf^ed  apoa  the  truft  iboald  aoC 
*<  prejuAge  him  of  aay  debt,  right,  or  diligence  he  had  apoa  the 
*'  eftate^  in  as  far  as  might  be  eatended  to  the  fums  truly  paid 
^  by  hiaa  oa  account  thereof,  aad  remitted  to  the  Lord  Ordiaarj 
^  to  proceed  accordiagiy/' 

The  caafe  coming  to  be  heard  before  the  I^rd  Ordinary,  hio , 
lordflup  on  the  13  th  of  February  1717  <<  Ordained  the  appellant 
*<  to  produce  the  minute  of  agreement  between  the  faid  Jamet 
**  Blair  and  him,  about  the  tranfa&ioo,  both  as  to  the  liferent 
**  efcheat,  and  his  pretenfions  on  the  eftate  of  Baikie,  for  clear* 
**  ing  what  ho  paid  for  the  iame.**  And  this  interlocutor  was  ad- 
hered to  by  the  whole  Coart  on  the  i  ith  of  June  I7i7« 

The  Court  on. the  9th  of  July  17 17  **  Found  that  the  difpofi* 
^  tion  made  by  the  refpondent  and  his  father  uras  redeemable  by 
^  the  refpondent  far  1^  funu  truly  paid  or  undertaken  by  4ho 
^  appcUaot^  aad  bid  neccffary  cbaigeSf  aad .  the  iaiereft  of  the 
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*^  fatd  funs  and  charges  from  the  refpeAive  times  of  payment 
<*  thereof)  deduAing  the  appellant's  receipts  of  the  rents  of  the 
«  lands,  and  other  cfTedt  of  the  refpopdent  and  his  father,  from 
<<  the  rerpcfllve  times  they  were  received  ;  and  ordered  die  ap^- 
^  peitant  to  cominne  in  the  pofledion,  until  it  be  redeemed^  or 
'•  proted  that  be  was  paid,  and  remitted  lo  the  Lord  Ordinary  to 
<*  proceed  accordlnf^y." 

'^The  caufe  being  heard  before  the  Lord  Ordinaryi  his  I^rdihip 
on  the  23d  of  July  17 17  ordered  the  appellant  to  give  in  an  ac- 
PDimr,  charge,  and  difcharge,  of  his  iritromifiions  in  terms  of  the 
96k  X3i  federonty  by  Thurfdiiy  then  next}  but  the  time  was  after- 
wards enlarged  to  the  <th  of  November  following*  At  a  calling 
of  the  caufe-on  the  ijtn  of  November  17x7,  the  Loid  Ordinary, 
otv  the  appellant^  craving  further  time  for  giving  in  his  f^id 
aoconnt  of  charge  and  difcbargei  <*  Ordered  him  to  give  in 
<<  the  iame  by  Tnsfday  then  nexti  with  certification  if  he  failed, 
**  he  (hould  be  found  liable  to  the  penalty  in  the  laid  a£k.of 
*«»fedcrttnt/* 

The  caufe  being  afterwards  heard  before  the  Lord  Ordinary^ 
he  on  the  aift  of  November  1717  <<  *{n  regard  the  appeUaot  kad 
^  failed  to  give  in  his  account  of  charge  and  difcharge  ia  terma^  of 
**  the  former  interlocutor,  and  that  the  refponderit  hsd  giren  in 
*<  an  account  of  charge  and  difcharge  iigned  by  him  in  terms  of 
**  the  fatd  a£k  of  federonti  held  the  appellant  as  confeiled  upon 
**  the  faid  account  given  in  by  the  refpondent>.  and  found  thatJb]^ 
*'  the  faid  acconat  the  appeUant  was  fatisfied  and  paid  off;  ail. his 
*<  rights  on  the  faid  eftatci  and  therefore  dearth  the  appellant  to. 
^  denude  himfelf  of  the  faid  eftate  in  favour  of  the  refpoiideot, 
**  and  declared  in  terms  of  the  refpondent's  libel,  and  alfo  dc- 
**  cerned  the  appeUant  to  pay  to  the  refpoodent  iiL  lU^-^L 
Intrird  «  Scots,  being  the  balance  of  the  faid  account.*' 
tt^*  The  appeal  was  brought  from    *«  An  interJocntory   fenteace 

**^  <^  of  the   Lord  Ordinary   the    9th    of  December  17 14^.  .and 

**  from  another  interlocutor  of  his  lordlhip  ^f  the  t7th:/q£the 
*<  fame  month,  and  from  an  interlocutory  fentence  of  the  Lords 
<K  of  Sei&on  of  the  30th  of  June  1716,  and  from  an  interlocntor 
^  of  the  faid  Lords  of  (he  25tb  of  July  following,  and  from  an.  in* 
*'  teriocutor  of  the  Lord  Ordinary  of  the  a 7th  of  the  fame  months 
^  and  from  the  intirlocutor  of  the  Lords  of  SefBon  of  the  8th.of 
*<  January  and  id  of  February  1717,  affirming  dieir  former  in* 
M  terlocutors,  and  from  their  interlocutor  and  decree  of  the  9th 
**'  of  July  1717,  and  alfo  from  an  interlocutor  of  the  Lord  Ot^ 
^  dinary  of  the  ai ft  of  November  following*'* 

Heads  ofthi  Appillanfs  ArgutaenK 

The  lands  in  qucdion  were  purchafed.  by  the  refponde&t'4.fa« 
ther  in  1667,  from  the  Earl  of  Strathmore,  the  fuperior,  for  the 
price  of  956/.  13/.  4i/«  fterlingt  and  the  Earl  re&rved  a  fen  duty 
of  i^  bolts  of  vi^l^al  and  lA  ly.  ^i.  fterling.  The  rofpondcnt'^s 
father  wasi  according  to  the  laws  of  Scotland,  denonnced  foraot 
payment  ^  a  debt,  and  having  conttaued  onder  lebeUito  ior  a 

year. 
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,..  .9  his  Kfe-fent  efcheat  fell  to  ibe  fupcrior*  The  fuperiot 
granted  the  fame  to  John  Lyon,  Efquirei  who  thereupon  broaght 
an  a^ion  before  the  Court  of  Sefliony  and  in  1C87  obtained  jiidg- 
menty  whereby  it  was  decreed^  that  the  rents  and.  profits  of  the 
refpoodent's  father's  real  eftate,  during  his  life^  did  of  rij;ht  be- 
long to  Mr.  Lyon  the  donatory )  and  in  purfuance  thereof^  the 
tenants  were  ordered  to  pay  their  rents  to  him.  The  refpondent's 
father  being  thus  turned  out  of  poflelfion,  and  being  confiderably 
in  debt|  was  obliged  to  retire  to  Edinburgh,  40  miles  diftant  from 
his  eftate.  -and  li?e  privately  therc»  having  little  or  nothing  to 
maintain  htmfelf  and  bis  family. 

In  thefe  circomftances  the  lefpondent's  father  frequently  ap- 
plied to  the  appellant  for  relief,  and  prefled  hiln  to  accept  a  con- 
veyance of  the  inheritance  of  the  faid  iandSf  fubjeA  to  the  claims 
of  the  fuperior's  grantee,  and  likewife  fubjeCl  to  his  own  debts^ 
and  to  200  merks  Scots  yearly  to  him  and  his.  wife  during  their 
lives^  The  appellant  in  pity  to  the  circumftanc^s  of  the  refpon* 
dent's  father,  did  at  laft  agree  to  his  requeft,  and  accordingly  the 
tranfaflioo  took  place  by  the  difpoGtiona  firft  of  the  iathei:  to  the 
refpondent,  and  next  day  of  the  refpondent  to  the  appellant,  which 
was  followed  With  faCnc.  The  appellant  did  accordinglj^  pay  the 
debts  chargeable  opon  the  faid  eftate,  and  the  annuity  to  the  re- 
ipondent's  father.and  mother  during  their  lives.      .  . 

By  the  z€t  of  the  Scots  parliament  1696,  c.  25.  no  deed  of  truft 
can  be  proved  )>ijit.  by  writ  or  oath  of  party  i  and  as »  in  this  cafe, 
the  refpondent  does  pot  pretend  to  have  a  counter ,  bond,  or  fo 
much  as  a  miflive  letter  trom  the  appellant,  declaring  the  truft,.  fo 
neither,  as  the  appellant  apprehends,  ought  he  to  have,  been  ex« 
eluded  from  the  benefit  of  the  faid  aA  of  parliament  by  giving  his 
oath,  whether  fuch  deed  was  given  to  him  in  truft,  or  for  an  one«r 
rous  caufCf  and  efpecially  feeing  there  was  nq  decree  extrajSed 
upon  thefe  interlocutors,  nor  could  the  appellant,  as  the  circum* 
ftaoces  of  the  cafe  are,  polQbly  appear  to  be  examined  upon  oath^ 
in  fo  (hort  a  time  as  was  at  firft  limited  j  and  he  is  wUlingftill  to 
make  oatbn  ^^at  the  faid  conveyance  wa%  abfolute  and  not  ia 
truft. 
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The  9ppeUanf  nqt  having  thought.  fijL  to  anfvrer.  upon  oath  to. 
the  bterrogatoties'  relating,  to  the  faid  truft^  but  fuiFcredbimfdf 
to  be  held  aa  conf^ifed  (hereon,  and  to  rely  wholly  .on  the  (aid 
difchafge,  which  he  had  extorted  fropx  the  refpondent,  would 
now  fain  be. admitted  to  fwe^r  him  out  of  his  eftate,  .on  prei)cncc 
ihathe  ;w.aj|  fqi^e  diftapcc  fno.m  Edinburgh,  ^n4  .could  not.  come 
thither  to  depone  by  the.  time  preCcribed.. .  But.ihis  ^ia.  entirely, 
falfe,  aqd  tfcycf:  ^as.  fuggeftcd. for  n\or^. than  two^ars  and.abal£ 
after  Kisjbeing  fo  faclvd^s  confcir<:d.!  APd  though. there  has  not  been, 
any  prooiF  made  or  offered  on. that  vccoat^,«^C  uftifi  the  head  pnly 
tf  his  hemg  txcluded  the  ben^t  ^'the  faid  aR  of  parliameniy  by  his 
Slot  beittg;' admitted  to  depone  upon  the  faid  interrogatories  after  lis  being 
ieti  ess  ewif}fed  th&son^  has  brought  bis  appe<U  /or  reverfal  of  all 
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the  faid  interlocutory  fentences :  Bat  the  refpondent  hopes,  ijiat 
the  fame  (hall  be  fuftained  for  the  following  reafons,  which  wonU 
have  been  fufficient  to  have  proved  the  trull  before  the  faid  a3  o( 
parliament,  vi2. 

There  was  no  valuable  confideration ;  for  as  to  what  money  the 
q>pellant  lent  to  the  refpondent,  aqd  now  pretends  to  have  been 
part  of  the  confideration,  he  always  had  the  refpondent's  notes  or 
bills  for  it ;  whereas  if  it  had  been  a  purchafe  he  would  hare 
taken  difcharges  for  the  (ame* 

As  to  the  bond  for  the  refpondent's  father's  annuity  the  refpon* 
dent  was  bound  as  principal,  and  the  appellant  only  as  fecurity 
therein,  and  he  had  the  refpondent's  counter  bond  to  indemnify 
him ;  and  for  his  further  fecurity,  an  aflignment  of  a  decree 
mgainft  John  and  James  Crighton,  for  about  80/.  which  manifeftly 
implies  a  truft  and  not  a  purchafe. 

if  it  had  been  a  real  purchafe  and  not  a  truft,  there  had  been 
no  occafion  for  the  eftates  being  conveyed  firft  by  the  refpondent's 
lather  to  the  refpondenr,  and  then  by  him  to  the  appellant,  which 
only  ferved  to  make  the  refpondent  liable  for  his  father*s  debts, 
whereas  it  might  have  been  conveyed  at  once  by  the  father  to  the 
appellant. 

It  is  particularly  to  be  obferved,  that  the  appellant  has  not 
at  any  time  during  the  adion  pretended  that  he  had  given  any 
obligation  or  covenant  to  indemnify  the  refpondent  or  his  father 
from  tbefe  debtSj  the  payment  whereof  the  appellant  would  hare 
to  be  the  onerous  or  valuable  confideration  of  his  pretended  pur- 
chafe ;  and  the  greater  the  burthen  of  debts  was,  the  truft  was 
the  plainer,  or  the  fraud  the  greater,  fince  the  refpondent's  father 
in  his  lifetime,  was,  and  the  refpondent  ftill  is,  liable  for  thefe 
debts. 

The  refpondent's  father's  aflignment  of  the  debts  and  claims 
which  he  had  againft  the  faid  James  Blair  to  the  appellant,  aod 
his,  the  faid  appellant's,  giving  a  bond  to  be  accountable  to  the 
vefpondent's  father  for  the  fame,  with  the  appellant's  fubmiffion 
to  an  award  for  thefe  claims,  on  behalf  of  the  refpondent  and  his 
faid  father  do  plainly  denote  a  trufl:. 

The  method  whicn  the  appellant  took  to  get  free  of  the  aftion, 

by  extorting  the  faid  difcharge,  does  infer  a  truCt ;  for  elfe,  if  be 

had  not  been  confcious  thereof,  why  fhould  he  be  at  fo  much 

charge  and  pains  to  get  that  difcharge,  and  found  his  defence 

thereon,  when  by  giving  his  oath  at  firft,  he  might  eafily  hare 

acquitted  himfelf  of  this  procefs. 

Jtt^imaitf        After  hearing  counfel,  //  is  ordered  and  adjudged^  that  the  f mi 

i'iShT^     ^Vmti  and  appeal  be  dipm^ed^  and  that  all  the  feveral  intericcutery 

'*     fentences  and  decrees  and  affirnumces  thereof  in  the  faid  appeal  cm^ 

plained  ef  be  erffirmed  t  and  it  is  further  $rdered,  that  the  faid  app^ 

lant  do  pay^  or  caufe  to  he  paid  to  the  food  refpondent ^  the  fum  of  40L 

yor  his  cofts  in  reJpeB  of  the  faid  appeal. 

For  Appellant.        Sam.  Mead.  Will.  Hamilias. 

For  Refpondent.     Robert  Raymond.    Bat.  TumbnlU  ..  \ 
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Simon  Lord  Lovat,      .•-».-      Jppellanti     Cafcjj* 

Kenneth  Mackenzie,  Faftor  and  Affignee  CMmapK 

of  the  Creditors  of  Alexander  Mackenzie  171^ 

late  of  Fraferdale,    * Rejpofuknt. 

4thJ!prili'jJ^ 

Vfirtut  BjcieMt.i^An  ad  of  ptrlimieac,  at  the  time  of  the  rebellion  17159 
baling  ordained  pcffoni  fuaimoned  by  the  crown  to  appear  before  the  Court 
of  Juftieiary,  and  find  caotioo  for  their  food  behaviour  ooder  the  pain  of 
lifo'icAt  efcheaCy  &c« ;  and  the  life-rent  efcbeac  of  a  per  ton  ncgkding  to 
appear,  being  adjudged  and  granted  to  a  donatory ;  though  thefe  wat  00 
prevtoos  dedaritoTi  the  rents  are  ordered  to  bs  paid  co  the  dodatorjr ;  bac  tho 
vreditort  who  ivere  real  at  the  time  of  the  falling  of  the  efcbeat  are  ordered  (ft 
be  charged  on  tiie  ellate  in  doe  cowrie  of  law. 

ConflruSiofi  of  the  ads  of  parliament  i  O.  i.  c.  so.  and  50.  and  4  G.  1.  a.  f* 
The  ad  i  G.  i.  c.  50.  having  enadcd  that  all  perfona  who  ^ould  be  at^ 
tainted  of  high  trtafon,  before  the  24ih  of  June  i^iS,  ihould  forfeit  all 
eftates  which  they  were  in  pofleffion  of  on  the  %^h  of  June  1715.  or  after* 
wards,  to  his  nujefty  ;  and  declared  that  every  grant  of  fuch  eftate,  or  aof 
parr  thereof  made  by  has  mijeftyy  (hoold  be  void :  Under  the  prior  ad  i  G.  I. 
c.  so.  a  pcrfon*a  life-rent  efcheat  being  adjudged  on  the  x3th  of  Odob^ 
7715,  is  gifted  away  by  the  crown;  hfc  was  afterwards  attainted  of  high 
treifon  before  the  24ih  of  June  1718  ;  bat  the  gift  of  efcheaC  is  found  tm 
fobfi/ly  notwithftanding  the  provifos  of  the  lad  men'inned  ad . 

The  vefttng  ad  4  G.  i.  c.  8»  having  decbiied  the  judgments  of  any  courts 
rela:ive  to  any  claim  out  of  a  foifeited  eftate  made  fince  S4th  June  171 51  to 
be  void  ;  but  containinf^a  provilb  in  favour  of  the  gift  of  efcheac  before^* 
aeaiionedy  the  judgment  given  In  this  cafe  was  not  voided  by  laid  ad. 

Tan  aA  of  Parliament  i  Geo.  i.  c.  20.  intituled  ««  An  aft  for  iG.i.«^to, 

'*' encouraging  all  fuperiorsi  vaifals,  landlords,  and  tenants  in 

*^  Scodandy  who  do  and  (hall  continue  in  their  duty  and  loyalty 

"  to  his  majefty  King  George**  &c.,  it  was,  inter  alia,  enadcd 

that  from  the    ift  of  September  till  the  23d  of  January  1715, 

the  king's  advocate  or  foKcitor  in  Scotland,  ml|;hc  upon  a  war- 

'Sat  froih  his  majefty  apply  to  the  Lords  of  Judiciary  for  an 

^er  to  fummon  fuch  perfons  whofe  names  ftiouid  be  contained  in 

the  warrant,  to  appear  at  fitch  time  and  place  as  his  majefty  (hould 

Appoint,  to  find  fufficient  bail  for  their  loyal  behaviour ;  and  in  cafe 

of  contempt    or  wilful  difobedience,  every  perfon    fo  charged 

ftouid  incus  the  pains  of   fingle  and  life^rent  efcheat,  to  be 

ibrotight  in  for  hia  majefty^s  ufe,  and  (hould  be  fined  in  500/.  and 

he  Jlablc  to  a  year's  imprifonmenf. 

Alexander  Mackenzie  of  Fraferdale,  the  hufband  of  Emilia 
itho  took  the  title  of  Baronefs  of  Lovat,  was  fummoned  to  Bp-^  ' 
pear  before  the  Court  of  Jufticiary ;  but  having  negle&ed  to  do  fo^ 
judj^ment  was  given  againft  him  in  terms  of  the  faid  ad  upon  the 
13th  of  OQober  1715*  And  he  was  alfo  engaged  m  the  rebelliou 
wt  year. 

By  another  a£l   1  Geo.  i.  c.  50.  intituled  *^  Aiiafk  for  ap-  lO.g; 
*'  pointing  commKTioners  to  enquire  of  the   eftates  of  certafih  <•  S^ 
**  iraitors*'  &c^,  it  is>  inter  alia,  ena^ledj^^lhat  all  the  eftate^  real 
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and  perfonali  whereof  any  perfona  (who  Cnce  the  a4thof  Jooe 
1715,  had  been  attainted  of  high  treafon  or  (hoald  he  attainted 
before  the  a4th  day  of  June  17x8,  for  any  treafon  committed 
before  the  ift  of  June  17 169)  (hgnld  be  feiCed  or  pofleflcd  of»  in- 
terefted  ini  or  entitled  unto,  on  the  24th  of  June  1715,  or  at 
any  time  afterwards,  Ihould  (land  and  be  forfeited  to  hisMajefty, 
his  heirsy  and  fucceflbr^i  and  fliould  be  deemed  yefted  and  ad* 
judged  to  be  in  the  adual  and  real  pofTeffion  of  hi9  msjcftyi  with* 
out  any  inquifition  for  the  ufe  of  the  publick.  This  ^Gt  con- 
tained a  claufe  to  the  following  purport  |  *'  and  to  the  cod  tie 
*<  public  ma?  have  the  benefit  of  all  the  fotfeiud  qt  J^rfaM 
*<  ellates  by  this  zSt  veiled  or  intended  to  be  veiled  in  hi$  majeftf, 
<<  it  is  hereby  enaAed  and  declared  by  the  autliority  aforclaid, 
«  that  all  and  every  graiit,  demife,  leafe,  confirmation,  rcftita* 
**  tion,  aflurance,  and  difpoGtion  whatfoever,  made  or  grmtfdi 
^'  or  to  be  made  or  granted  by  his  majefty,  his  heira,  ork- 
<<  ccflbrs,  under  the  great  feal  of  Great  Britain,  or  under  aif 
y  his  maje(ly*6  feaU  in  England,  or  Scotland,  or  otherwit,  i 
<<  the  fame  eftates  or  any  of  them,  or  any  part  thereof,  (hall  be 
<<  and  are  herebv  declared  to  be  null  and  void  to  all  mtents  aod 
*^  purpofcs  whatfoever/* 

After  the  paffing  of  this  a£l,  and  whilft  the  faid  Alenodec 
Mackenzie  was  in  prifon  for  being  engaged  in  the  rebelliooi  tlie 
appellant  petitioned  his  majefty  for  a  grant  of  the  faid  joo^ 
penalty,  and  of  the  fingle  and  life-rent  efcheat,  incurred  ai 
aforefaid.  The  appellant  in  his  petition  fet  forth,  th^^t  the  lands 
.  (which  were  the  eftate  originally  of  the  faid  Emilia)  were  worth 
about  jog/,  per  annum,  but  very  much  incumbered  with  debtSi 
lb  that  it  could  not  then  be  known  what  the  clear  produce  n!{k 
amount  to,  and  that  fuch  a  grant  would  operate  thus :  that  if 
the  faid  Alexander  Mackenzie  fliould  elude  juflicc,  by  notbelQ| 
convi£led  of  treafon,  this  grant  would  take  place  during  bis  life  i 

and  that  if  he  (hould  be  attainted,  it  would  reach  his  fCtfa^^ 
eftate  at  the  time  of  the  judgment  againft  him  for  not  obeyis{ 
,  the  fummons,  and  the  rent  of  his  lands  during  his  life,  as  br » 
th^  fame  (hould  not  be  limited  or  reftrained  by  any  ad  of  ?^^ 
ment  concerning  forfeitures.  On  the  23d  of  AuguEt  I7i6»lui 
then  majefty,  in  confideration  of  the  appellant's  zeal  and  ferrica 
an  fupprei&ng  the  rebellion  io  the  north  of  Scotland,  did  hf » 

J^rant  under  the  privy  feal,  give,  grant,  and  difponetoaoda 
avoiir  of  the  appellant  what  had  fo  fallen  by  the  faid  feottf^* 
againft  the  faid  Alexander  Mackenzie.  , 

The  appellant  having  entered  to  the  poflcflbn  of  the  e&^^^ 
JJovat  in  confequence  of  this  grant,  he  laid  arrcftmtJits  in  ^ 
hands  of  the  tenants  for  their  rents }  and  arreftments  having  h^ 
alfo  ufed  by  the  ref pendent,  the  tenants,  brought  anafbosd 
^multiple  poinding  before  the  Court  of  Sefliop,  in  which  tbcj^ 
pellant  and  refpondent  appeared  for  their  feveral  interefts.  ^^ 
log  this  a^£^n  Alexander  Mackenzie  was  attainted  of  «P 
treafon.  , 

The  refpondent  contended  that  no  grant  from  the  crotiB  0 
^  fiagle  and  lUe*iciit  efcheat  cauld  be  in  prejudice  of  ^^^^' 
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«(peciany  fi^oce  the  v^^ry  a6l  which  gave  thefe  efcheats  to  thd 
crovn  did  in  feverai  places  (hevr  the  anxious  care  of  the  legifla* 
lore  to  present  any  juft  and  lawful  creditors  from  fuffering  by  the 
rebellion.    And  he  referred  to  part  of  the  preamble  of  the  ^6t, 
ID  thcfe  words,  <*  And  whereas  in  fuch  conjunfture  efpecially^ 
"  it  is  moft  juft  to  puni(h  rebellious  fubje£lsi  and  at  the  fame 
"  time  to  reward  fuch  as  continue  firm  and  loyal  to  his  majefty^s 
■*  perfon  and  government."    In  proof  of  this  intention  of  the 
kgiflature,  he  cited   alfo  the  following  clanfe  in  the  ad:,  <*  And 
*'  becaufe  it  is  hard,  that  any  creditor  remaining  in  peaceable 
**  and  dutiful  allegiance  to  his  majefty,  his  heirs,  and  fucccfTorSi 
*^  (hould  fuflPer  by  the  rebellion  of  his  debtor,  be  it  therefore ' 
**  enaded  by  the  authority  aforef lid,  that  no  convi£tion  or  at* 
••  tainder  on  account  of  the  high  treafon  or  treafon  above*men- 
''  tioned,  (hall  hurt  or  exclude  the  right  or  dih'gence  of  any  fuch 
**  creditor  remaining  peaceable^  and  dutiful  for  fecurity  or  pay« 
**  ment  of  any  true,  juft,  and  lawful  debt,  contraded  before  the 
"  commiffion  of  any  of  the  aforefaid  crimes."     And  he  con* 
tended,  that  though  the  efcheat  was  not  exprefsly  named  in  the 
tell  yet  in  the  conftruQion  of  law,  the  zGi  was  to  be  extended 
to  fuch  perfons,  who  by  it  are  brought  under  certain  penalties  by 
which  loyal  creditors  would  fuflFer  prejudice,  if  the  faving  claufe 
were  not  extended  to  them.     And  the  rather  in  this  cafe  becaufe 
the  tftate  was  the  eftate  of  the  wife  of  Alexander  Mackenzie^ 
and  could  not  be  forfeited  but  for  his  life,  and  (hould  the  grant 
in  farour  of  the  appellant  fubfift,  the  creditors  would  be  deprived 
6f  the  only  fund  for  their  payment,  which  was  the  rents  and 
profits  of  the   eftate  during  his  life.     He  contended  too,  that 
Alexander  Mackenzie  having  been  convi£led  of  high  treafon,  his 
*caf  eftate  became  vcfted  in   the  crown  for  the  ufe  of  the  public 
from  the  24th  of  June  1715,  which  was  long  before  the  penalty 
«f  th*  life-rent  efcheat  was  incurred,  being  the  13th  of  Oftober 
following;  and  therefore  that  tlie  life-rent  efcheat,  which  was 
fubfequent,  could  not  be  a  burden  upon  the  eftate  antecedently 
forfeited  for  treafon  ;  and  fince  the  law  in  general  vcfted  all  eftates, 
there  was  no  reafon  to  infer  the  exception  of  efcheats.     And  he 
ftatcd,  that  fuppofing  the  Hfe-rcnt  efcheat  had  been  incurred,  yet 
It  was  abforbcd  by  the  following  forfeiture  arifing  frqm  the  at- 
tainder, or  though  the  life-rent  fubfifted  after  the  forfeiture,  yet 
the  fame  was  10  be  underftood  to  be  given  to  the  public. 

The  appellant  was  heard  in  anfwer  to  all  the  objeSions  of  the 
fcfpondent,  and  the  Court,  on  the  18th  of  December  \'^l^% 
^  found  that  the  efcheat  being  given  pofterior  to  the  ad\  of  par- 
*'  iiament  appointing  comrniflxoners,  to  enquire,  &c.  whereby  the 
••  forfeited  eftates  are  veiled  in  the  crown  for  the  ufe  of  the  publiCi 
**  the  rents  of  the  lands  in.  queftion  are  abforbed  and  compre* 
^  hended  in  the  forfeiture  of  the  faid  Alexander  Mackenzie ;  albeit 
*'  the  forfeiture  was  pofterior  to  the  gift  of  the  efcheat ;  and  found 
'*  that-  the  rents  of  the  faid  lands  are  thereby  fubjeft  to  the  debts  and 
**  diligences  of  the  creditors  preferably  to  the  appellant.*'    And 
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bf  another  interlocutor  on  the  21ft  of  December  1717)  the 
Court  <<  preferred  the  creditors  to  the  donator,  a&d  decerned  k- 
**  cordingly/* 

Bntered  The  appeal  was  brought  from  '<  two  federal  interlocatory  fen- 

s  Feb.         f  (  tences  or  decrees  of  the  Lords  of  Seflioa  in  Sa>Uan(l  of  the 

•7'7-i»'      «  ,gjj^  and  aift  of  December  1717/' 

After  this  appeal  had  been  lodged,  tho  creditors  of  Alnsnder 
Mackenzie  prelented  a  petition  to  the  Houfe  of  Lordsi  ftadog 
an  z€t  of  parliament  which  had  been  pafied  alfo  fince  enteringtbc 

4.G.I.C.8.  appeal;  the  aci  4  Geo.  i.  c.  8.  intituled,  <^  an  a£l  for  fcAiogthe 
*<  forfeited  eftates  in  Great  Britain  and  Ireland  in  truftces,  to  be 
^<  fold  for  the  ufe  of  the  public  1  and  for  giring  relief  to  lawfd 
*<  creditors  by  determining  the  claims/'  &c«  By  this  ad  tbe 
truftees  were  empowered  to  hear,  determine,  and  adjudge  aD 
and  every  claim  and  claims  of  the  lawful  creditors  and  other 
claimants  upon  the  forfeited  eftates,  and  the  determinations  of 
the  truftees  were  to  be  final,  if  the  party  claimant  did  not  within 
twenty  days  enter  his  appeal  to  the  Court  of  Delegates.  Byi 
claufe  in  the  faid  zGt  it  was  ena&edi  **  that  all  and  etrery  (eqoet 
<<  tration,  fufpenfiony  arreftment,  and  other  a£k  and  decree,  made 
"  and  pafTed  by  any  Court  of  Judicature  fince  the  24tli  day  of 
**  June  17151  or  which  (hall  hereafter  be  made  and  paiTed  otbfT- 
**  wife  than  according  to  the  diredions  of  this  prefcnt  ad, 
"  whereby  any  right,  title,  charge,  or  intercfl,  into,  out  of,  or 
<<  upon  any  of  the  forfeited  eftates  hath  been  or  (hall  be  6eM 
'<  and  determined  in  favour  of  any  creditors  or  perfon  daimifif 
<«  intercft  therein,  or  whereby  any  perfon  or  pcrfons  have  bcea 
**  or  (hall  be  entitled  to  poflefs  any  part  of  the  faid  cftates,  reii 
*«  or  perfonal,  or  to  levy,  receive,  or  difcharge,  any  part  of  the 
«  renrs  and  profits  of  the  fame  by  any  fuch  decrees^ or  fentfifcoi 
*^  or  without  any  lawful  title,  are  hereby  declared  to  be  voi^ 
**  null^  and  of  no  cScGtf  as  if  the  fame  had  never  been  oQadeff 
«  pjifled." 

This  ad  contained  a  provifo  to  the  following  efFcA,  **  tht 
*<  nothing  herein  contained  fliall  be  conftroed  to  extend  to,  or  ia 
*<  any  way  to  invalidate  or  infringe  a  grant  made  by  his  majeftvt 
<<  and  paded  under  the  privy  feal  of  Scotland,  bearing  date  tk 
*<  23d  day  of  ^uguft  17161  whereby  his  majefly  gxantstoSiooa 
«  Lord  Lovat  the  fingle  and  life«rent  efcheat  and  fum  of  500^ 
<<  penalty,  incurred  and  forfeited  to  his  majefiy  by  Alexamler 
<<  Mackenzie  of  Fraferdale,  on  account  of  his  difobedience  and 
<*  not  appearing  before  the  Lords  of  Jufticiary,  when  fummon^^ 
*'  fo  to  do,  purfuant  to  the  direAions  of  an  a^  paiTed  in  the  1^ 
^  fedion  of  the  prefent  parliament,  intituled,  *  an  a£t  for  enc«s> 
^  raging  all  fuperiors/'  &c.  The  petitioners  therefore  praje^ 
that  the  appeal  fhouid  be  difmifled. 

'  The  Houfe  made  an  order,  that  the  creditors  ihonld  be  ^ 
liberty  to  be  heard  by  their  counfel  on  the  matter  of  the  faid  pen- 
sion at  the  fame  time  the  caufe  was  hear^ 
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Hetids  of  the  Argument  of  the  Creditors  on  this  prelimlnaty  Point. 

The  appeal  being  brought  to  reverfe  thofe  fentences  which  are 
fince  annulled  and  made  void  hj  the  faid  a£t  4  Geo.  i.e.  8.  the 
creditors  hope  the  faid  appeal  (hall  be  difcharged,  cfpecially  fince 
(he  appellant  in  the  mean  time  continues  in  pofleffion  of  the 
eftate,  and  thereby  deprives  the  creditors  of  their  jufl  debts  and 
ioterefti  which  many  of  them  want  for  their  fubfiftence. 

With  regard  to  the  provifo  contained  in  this  a£l  in  favour  of 
the  appellant  I  this  provifo  only  relates  to  the  grant,  but  not  to 
any  decree  for  or  againft  that  grants  which  ftands  upon  the  foot 
of  the  law,  as  it  was  on  the  former  z6t  of  parliament  for  the  for- 
feitures. The  appellant  will,  no  doubt,  be  entitled  to  infitt  upon 
die  benefit  of  his  grant  before  the  truftees,  and  will  receive  their 
determination,  but  this  provifo  will  not  be  any  prejudice  to  the 
refpondents,  who  are  lawful  creditors* 

His  majefty's  folicitor-general  in  Scotland  being  fatisfied  that 
the  fole  power  of  hearing  and  determining  all  claims  relative  to 
the  forfeited  edates,  as  well  life-rent  cfcheats  as  others,  was  by 
the  laft-mentioned  a£l  veded  in  the  commiflioners,  exhibited  a 
daim  before  the  faid  commiflioners,  for  and  on  behalf  of  the 
aown,  for  the  fingle  and  life-rent  efcheats  of  all  the  perfons, 
who  had  by  virtue  of  the  faid  zGt  for  encouraging  fuperiors,  &c« 
forfeited  the  fame.  Thefe  commiflioners,  on  the  2%^  of  Sep- 
tember 1718,  after  hearing  counfel  on  both  fides,  pronounced 
the  following  decree,  viz.  <*  That  the  real  eftates  of  the  perfons 
*'  attainted  and  convi£ted  were  vefted  in  his  majefty,  and  are 
*'  now  veiled  in  them  as  truftees  for  the  ufe  of  the  public,  with, 
^  all  rights  and  titles  thereto,  as  they  (lood  in  the  forfeiting  per-, 
*^  ions  on  the  24th  of  June  17159  free  from  the  life-rent  efcheats 
*^  claimed ;  and  do  therefore  difmifs  the  claim  as  to  the  life-rent 
^*  efcheats."  The  folicitor-general  appealed  from  this  decree  to 
the  Court  of  Delegates,  and  they,  upon  hearing  counfel  the  30th 
day  of  December  1718,  did  <<  order  and  adjudge  that  the  faid 
**  appeal,  fo  far  as  relates  to  the  faid  life-rent  efcheats,  be  dif« 
**  mifled  ;  and  that  the  decree  of  the  faid  trufteeS}  with  relatioa 
*•  to  the  faid  life-rent  efcheats  be  affirmed.** 

No  cafe  for  the  appellant  upon  this  preliminary  point  appears* 

On  the  Merits — Heads  of  the  Appellants  Argument. 

The  debts  of  the  pretended  creditors,  who  oppofe  the  appellants 
hare  been  contrafled  with  a  dcGgn  to  burden  tbeeftate,  and  bear 
date  for  the  greateft  part  after  the  24th  of  June  17 15.  Thefc 
creditors  joined  in  naming  the  refpondent,  Kenneth  Mackenzie^ 
(who  had  all  along  been  fa£lor  and  agent  to  Alexander  Mackenzie^ 
the  forfeiting  perfon)  as  their  fafior,  to  whom  they  affigned  their 
pretended  debts. 

No  law  ever  burdened  fingle  or  life-rent  efcheat»  with  any  other 
debt  than  that  of  the  horning  whereon  it  fell,  and  which  was  intro- 
duced by  exprefs  (btute  %  and  therefore  as  the  efcheat  in  queftioa  . 

R  3  <li4 


240  CASES  ON  A9P£At  FROM  SCOTLAMD. 

dtd  not  fall  on  account  of  any  debt,  no  reafoa  coidd  be  afligned 
Vfhj  this  grant  (hould  be  burdened  therewith  \  for  though  the 
lords  of  At  treafurfy  by  the  king's  allowance,  hare  fometimea 
granted  efcheats  with  the  burden  of  the  rebel's  debts,  and  fat 
that  purpofe  have  taken  bond  from  the  grantees  for  payment 
the reof|  yet  this  favour  was  never  claimed  of  comnion  right. 

The  refpondents  contended,  that  there  having  been  no  general 
dr  fpecial  declarator,  before  the  appellant's  grant  pafled,  the  fame 
ttras  not  a  good  title  for  pofleflion  againft  perfonal  creditors  endea* 
Touring  to  zffcfk  the  life*rent  efcheat  by  arreftments.  But  on 
efcheats  being  veiled  in  the  crown,  his  majefty's  grant  pafCng  tht 
exchequer  and  the  feals  is  a  fuiEcient  title  for  pofTeilion,  and  a 
general  or  fpecial  declarator  was  not  neceflary  either  for  com- 
pleting his  majefty's  right,  or  eftablifhing  the  appelbnt*s  title, 
^fpecially  in  this  cafe,  where  the  folemn  manner,  in  which  the 
efcheat  in  queftion  was  adjudged  by  fentence  of  the  Court  of 
Judiciary  to  be  fallen,  fuperfeded  the  neceflity  of  any  fucb  de- 
clarator. 

With  regard  to  the  faving  claufe  in  the  z6t  of  parliament  for 
encouraging  all  fuperiors.  Sec.  whereby  it  is  provided,  that  the 
rights  and  diligences  of  juft  creditors  (hall  not  be  hurt  or  excluded 
by  the  conviction  or  attainder  of  their  debtors  for  high  treafoo; 
that  faving  claufe  is  limited  and  reftrained  to  the  cafe  of  forfeiture 
on  conviiSion  or  attainder  for  high  treafon,  and  no  way  related 
to  efcheats,  which  are  left  untouched,  to  fall  to  the  king,  in  the 
fame  extent,  as  they  did  belong  to  him  before  that  aA« 

By  the  vefting  claufe  in  the  zSt  appointing  commiiEonefs  to 
enquire,  &c.  the  life-rent  efcheat  in  queftion,  at  the  time  of  the 
grant  thereof  to  the  appellant,  was  not  veiled  in  his  majefty  for 
the  ufe  of  the  public :  for  although  that  zEt  veils  in  his  majeily, 
for  the  ufe  of  the  public,  the  eftates  of  perfons  attainted  of  trea» 
fon,  which  they  were  feifcd  of  the  24th  of  June  1715,  yet  this 
life-rent  efcheat  was  veded  In  his  majefly  for  his  own  ufe,  before 
the  attainder  of  the  faid  Alexander  Mackenzie  for  the  treafoa, 
by  virtue  of  an  a£t  for  encouraging  fuperiors  and  vAflals )  and  by 
a  claufe  in  the  faid  a£l  of  enquiry,  it  is  cxprefsly  provided,  that 
that  nothing  in  that  a£l  (hould  extend  or  be  condrued  to  extend 
to  repeal,  alter,  or  make  void  any  of  the  provifions,  matters,  or 
things  contained  in  the  faid  a£t  for  encouraging  fuperiors  aad 
vafials.  And  the  veding  the  life-rent  efcheats  thereby  fallen  iq 
the  king  for  his  majclly's  ufe,  and  at  his  difpofal,  is  one. of  the 
principal  provifions  and  matters  in  the  faid  lad- mentioned  a£l. 

As  the  efcheat  and  forfeiture  for  treafon  are  the  puniihments 
for  two  differcjit  crimes,  and  the  tffe£ls  of  two  different  cau&s, 
the  fird  for  the  contumacy  of  Alexander  Mackenzie,  and  the 
other  for  his  treafon  *,  fo  if  he  had  had  a  fee  in  this  edate,  which 
by  his  attainder  for  treafon  would  hnve  become  veded  in  his  ma« 
Jedy  for  the  ufe  of  the  public;  yet  there  would  have  been  two 
diflPercnt  edates  in  the  king  ;  the  fird  a  life-rent  efcheat  veded  ia 
bis  majedy  by  the  ad  for  encouraging  fuperiors  and  vaiTals  for 

his  own  ufci  imd  the  inheritance  veded  in  him  for  the  ufe  of  the 

public  t 
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jniUic ;  sod  therefore  it  would  be  a  ftrange  CQaftruitiaii  to  hshr*  . 
confalkkted  both  thefe  eftates,  which  would  have  been  vefted  in 
bii  imjeftjr  for  different  purpofcs.  And  it  cannot  be  denied^ 
but  that  if  the  faid  Alexander  Mackenzie  had  not  been  foattaintedf 
die  right  to  the  faid  efcheat  would  ftill  have  cxifted  in  the  appel* 
lant;  and  it  would  be  ftrange  to  imagine,  that  the  right  fo  veiled 
lit  him  (houid  by  the  attainder  of  the  faid  Alexander  Mackenziet 
b  happening  afterwards,  revert  to  bis  majeftyi  and  be  revetted 
in  hisii  and  then  confolidated  with  the  eftate  forfeited  bjr  thft 
treafon  for  the  ufe  of  the  public  i  but,  however^  in  thia  caTo 
Aiexander  Mackenzie  had  no  fee  in  him  to  forfeit* 

Bot  it  did  not  properly  lie  before  the  Court  of  Seflioo,  (as  th«  • 
appellant  conceives)  to  determine  and  make  void  the  appellant'a 
faid  grants  as  in  efftik  they  have  done,  at  the  inftance  of  the  re* 
fpondents,  whofe  pretended  debta  would  not  tSeSt  the  faid  eftate 
in  the  hands  of  the  truftees ;  but  their  lordfliips  ought  only  to 
have  determined,  whether  or'  not  the  refpondenta  ought  to  be 
paid  their  feveral  debts  out  of  the  efcheat  lands  in  queftion,  that 
fo  the  appellant  (who  never  refufed  the  payment  of  any  real  debt 
aSeding  the  eftate)  might  have  difputed  the  juilice  oi  any  of 
Che  refpondenta'  dcbtS)  and  put  them  to  make  due  proof  thereof* 

By  a  claufe  in  the  a^  4  Geo.  i.  c*  &«  fot  vexing  the  forfeited 
eftates  in  truftees,  &c«  (made  fince  pronouncing  the  interlocutora 
appealed  from)  it  is  provided,  that  nothing  in  the  faid  a&  con* 
tained  (hall  be  cooftrued  to  extend  tO|  or  in  any  way  to  iavalidato 
or  infringe  his  majcfty's  faid  grant  40  the  appelbnt,  whereby  tho 
faid  lifs^rent  efcheat,  notwithftandiog  any  fucfa  pretended  confo* 
Udation  is  well  laved  to  the  appellant. 

(Subjoined  to  the  appellant^s  cafe,  he  gives  a  lift  of  the  debts 
chimed  by  the  refpondents,  with  their  refpe£live  fecurities  and 
dates  thereof.) 

Headj  of  tie  Refpondent/  ArgumenU 

'  Though  Alexander  Mackenzie  was  not  attainted  of  high  treafoA 
tiU  fome  time  "after  the  date  of  the  grant  to  the  appellant,  yet 
whenever  that  attainder  took  place,  it  vras  drawn  back  exprefsly 
by  the  ad  1  G.  t.  c.  50.  to  the  24th  of  June  1715,  and  aa  that 
was  before  the  penalty  of  the  efcheat  incurred,  fo  this  efcheat  is  . 
in  the  nature  of  every  other  charge,  and  could  not  affed  the 
^  forfeited  eftate  poftcrior  to  the  time  when  that  forfeiture  cooh 
menced  |  and  therefore  fince  the  eftate  of  Mr.  Mackenzie  ia  de-* 
clared  by  law  to  be  forfeited  from  the  a4th  of  June  ijis*  the 
fiiccecding  penalty  of  the  efcheat  could  be  no  charge,  and  the 
fame  was  vtftcd  in  his  majefty,  independent  of  that  charge,  for 
the  ufe  of  the  public. 

Though  the  grant  to  the  appellant  was  prior  to  Mr.  Madcen* 
zie's  attainder,  yet  it  was  poftcrior  to  the  z6t  veiling  the  eftates 
io  his  Majefty  tot  the  ufe  of  the  public ;  now  (houid  any  grant  be- 
made  pofterior  to  that  a&,  of  any  part  of  the  eftate  fo  furren« 
dered,  it  were  eluding  the  ad.  Had  Mr.  Mackenzie  never  beea 
farfeited^^  the  giant  might  have  been  good^  but  vrhen  he  was 
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attttnted  of  treafon,  and  that  attainder  drawn  back  to  the  24di 
of  June  17151  before  the  efcheat  fell^  it  muft  vend  that  gianti 
for  his  Majefty  having  funrendered  to  the  public  the  real  cftatesrf 
the  rebels  in  the  erent  of  their  refpedive  attainders,  whcicfay 
their  eftates  were  by  law  to  become  forfeited  to  hia  Majefty  prior 
to  the  furrender,  and  by  which  their  efcbeata  were  to  be  abforbed, 
it  could  not  bat  be  in  view  that  they  were  to  go  to  the  public  firee 
of  thofe  burdens.  For  the  furrender  mutt  be  underftoodtobc 
pre  ommjurgf  efpecially  as  ieneficia  prindpum  are  to  be  intapicted 
ID  l;he  moft  beoign  and  ample  manner. 

It  is  ftill  more  evident,  that  thefe  efcheats,  after  the  fanender 
to  the  ufe  of  the  public,  did  not  continue  in  the  king,  otherwife 
it  would  havebeen  unneceiTaTy  for  Lady  Panmure,  and  othen, 
to  apply  for  a£ts  of  parliament  to  enable  his  majefty  to  make  pro- 
vifion  for  them  during  their  hu&anda  lives,  if  their  hufbtmdi 
life-rent  efcheats  (which  were  all  incurred  in  the  fame  manner  u 
Mr.  Mackenzie's)  had  remained  in  his  majefty. 

The  appellant  founded  upon  a  provifb  in  the  zGt  i  O.  i»  c  jo. 
for  appointing  commiiBoners,  declaring  that  nothing  in  that  a& 
fliould  extend  to  take  away,  repeal,  alter  or  make  void,  so j  of 
the  provifions^  matters*  or  things,  contained  in  the  z€t  for  en- 
couraging fuperiors.  But  this  provifo  is  only  in  favour  of  tlie 
rights  of  fuperiors,  vaflals,  tenants,  creditors,  &c.  contioaug 
dutiful  and  loyal  to  his  majefty,  but  does  not  referve  any  ioteicft 
to  the  crown  \  and  for  this  obvious  reafon,  becaufe  notfaiog  was 
or  could  be  fuppofed  to  be  in  the  crown,  but  what  was  madeorer 
to  the  public  by  the  firft  vefting  claufe,  which  was  to  have  its  fol 
tStO,  from  the  24th  of  June  171 5« 
ali9i  s.  sj.  By  an  %6t  of  parliament  in  Scotland  1699.  c.  33,  it  is  enadedi 
that  no  vaflal  or  creditor,  perfonal  or  real,  Oiall  be  prejudged  or 
lofe  any  of  their  lands  or  eftates,  or  any  of  their  true  and  jot 
fums  remaining  due  to  themj  by  their  debitors'  or  fuperiorf 
forefaulture.  And  the  crown  never  ufed  to  make  any  graiit 
of  thcfe  life^rent  efcheats  to  the  prejudice  of  creditors  (  but  os 
the  contrary,  the  donators  of  fuch  efcheats  have  always  beca 
obliged  to  grant  back  bonds  to  be  accountable  to  the  crcditon* 
Both  from  the  recital  and  eoaAing  part  of  the  a£b  for  encoan* 
ging  fuperiors,  &c«  it  is  plainly  the  intention  of  -the  parlia* 
ment»  that  no  forfeiture  or  convidlion  on  account  of  treafou 
ihould  prejudice  creditors:  It  never  can  be  imagined^  that  aftf* 
feiture  arifing  from  a  fmallcr  crime  was  to  be  extended  to  the  pte- 
judice  of  the  creditors ;  .that,  in  moft  cafes,  would  have  been  afor* 
feiture  of  the  king^s  loyal  fubjeds,  efpecially  the  refpoodeots, 
who  have  no  other  fund  of  payment  but  thcfe  very  rents* 

The  appellant  himfelf  did  undtrftand,  thai  the  efcheat  was  to 

be  charged  with  the  debts,  for  in  his  memorial  to  bis  majeltyi  be 

fets  forth  the  value  of  the  eftateuto  be  50CA  per  annum,  kut  mmk 

incumBtnd  with  debit  s  it  were  then  unreafoaabk  for  the  appeilaat 

now  to  pretend  to  exclude  thefe  creditors* 

j«<fgmeQ^         After  hearing  coun&l  upon  the  petition  and  appeal  •/  Siam  L^ 

^^^'•^»       JLmmT,  at  (Ufa  upon  the  anjvfer  cf  Kmuitb  Moikerndf^  and  /O^ 
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wpm  tbepetiAn  if  Ae  fiui  Kenmib  Macknxie^  It  is  oritred  and 
ad/adgidf  thai  thefmd  mterUcuiori^  fentencts^  or  dicrees  complmtud 
rfin  Aiftdd  appeal  he  re%fivfed^  andihaithe  rents  gftbe  ejlate  in  que/Hon 
kepaid  t9  the  appellant  aeeording  to  bis  grant  $  hut  thatfuch  debts  of  the 
croJBiers  of  the  f aid  Al&umder  Mackenzie  as  were  reai,  and  did  by . 
the  taw  if  Scotland  ofeB  tbe  eftate  in  queJH&ny  at  the  time  of  the  for* 
fuhareeftbo  Bfe-rent  efebeat^  hecbargedon  the  feud  eftate  in  due  courfe^  - 
accord^  to  tbefaid  law. 

For  Appellant,  David  Dalrympk.  Rob.  Raymond* 

For  Refpondenti  (in  both  cafes)  £J«;.  Northey,       Will.  Hamilton. 
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William  Morifon,  of  Prefton  Grange,  Efq ;  Appellant ; 

James  Smith  of  Whitehill,  and  David  Bur-  Cafe  54% 

coo  Glazier  in  Edinburgh      -        -      Rjeffondents. 

Sth  Jpril  iTig. 

S^tUty-^^l^  ainatef  of  a  meeting  of  a  company,  fabfcribet}  by  tf>e  [mttri 
boR  that  carcain  memben  Ibid  to  another  tbetr  (harea  of  die  joint  ftock  at « 
fivcQ  pricey  the  per  Am  to  whom  (he  ibarca  were  fo  adigned  af&erwarrft. 
entered  to  the  management  of  the  wlole  concern,  and  applied  the  profits  tn 
hit  ufe;  U  is  (bund  that  he  was  obliged  to  pay  to  each  partner  the  fama 
aaCRtiwed  in  ^d  muivte*  though  it  waa  obj«Aod«  ch«t  the  minute  waa 
•rafied  in  fome  fentencei,  and  that  there  waa  hmt  f^mtmug  tili  a  more, 
formal  alignment  was  made. 

The  aAgnee  fa  alfo  oniered  to  free  the  affignore  fiom  the  debts  of  th« 
fociety,  and  pay  them  intereft  on  the  funis  found  doe. 

G»at^»^a/»9if.— In  a  fufpenfion,  the  furpeadei*<  pl«i  of  compenfation  is  iqeQe4« 

Cops,-mmzoJ.  cofts  given  againft  the  appellant. 

« 

T  articles  of  agreement,  executed  in  March  16919  between 
the  appellant,  Sir  William  Binning,  Patrick  Steel*  the  refpon* 
dents,  and  others,  it  was  agreed  to  fee  up  and  carry  on  a  gla{s« 
work  in  Morifon's  Haven,  at  their  mutual  ezpence*  and  to  their 
anutual  profit,  and  to  coniill  of  (hares  of  50A  fterlin^ 

eadi  ihare;  and  it  was  agreed,  that  if  any  of  the  copartner^- 
Ihoiild  be  inclined  to  fell  or  aiFign  his  (hare,  it  (hould  not  be  lawful 
for  him  fo  to  do,  until  he  (hould  make  the  firft  offer  thereof  to 
ibme  of  the  copanners,  and  if  they  (hould  refufe,  he  might  then 
iell,  (b  as  it  were  not  at  a  lower  ralue  than  what  was  offered  by 
the  faid  copartners :  They  were  Hkewife  by  the  faid  articles  to 
appoint  fome  of  their  own  number  to  be  overfeers  of  the  work  $ 
nnd  they  named  George  Livingfton,  one  of  the  copartners,  to  be 
their  ca(hier  or  treafurer* 

By  other  articles  of  agreement  in  April  thereafter,  between  the 
appellant  and  the  other  copartners,  and  Daniel  Titterie,  glafs- 
naker  in  Newcaftle,  the  faid  copartners  leafed  to  Titterie  the 
Ijiid  gla(8*roanQfa£lory  and  premifes  for  9  years,  commencing  at* 
'Wbitfanday  1698.  At  a  meeting  of  the  copartners  in  September 
9690,  Sir  Wm.  Binning  and  Patrick  Steel,  two  of  them,  furren-^ 
dcred  their  ifaares  to  the  appellant,  be  paying  to  each  of  them 

ic/. 
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lb/.  ftMfaig  yevrly  daring  the  continaanee  of  Titterie's  teife^  lilt' 
they  dtould  be  repaid  v?hat  thej  had  advanced  of  their  {ktat%\  and 
if  was  then  (as  the  refpondents  date)  exprefsly  agfeed*,  that  they 
who  bad  purchafed  any  (bares  fliould  be  KaUe  for  payment  of  aU- 
incambrances  tbefc  fliares  fliould  be  liaUe  to. 

The  faid  glafs-work  was  carried  on  amicably  by  the  con|»«if 
till  the  aift  of  OQober  1699^  when  at  a  neothig  of  the  co- 
partners a  tranfadion  took  place,  relative  to  a  refigoatton  by  tiie 
refpondents  and  one  other  of  the  copartners,  of  thett  (ham  ts 
the  appellant  In  1 7009  the  refpondents  and  the  other  partoas 
brought  an  aAion  agatnft  the  appellant,  before  the  (heriff  of 
Edinburgh,  ftatinp,  that  among  others  the  refpondent  Smith  hi 
paid  in  100/.  fterling  towards  carrying  on  tTie  faid  manofadory, 
and  the  refpondent  Burton  76/.,  for  which  fums  they  had  got  re* 
ceipts  from  the  faid  George  Livingfton,  caihier  tothecopartnetii 
that  at  the  faid  meeting  on  the  21(1  of  October  1699,  ^^^  ^ 
*  fpondentS)  and  one  other  of  the  copartners,  refigned  their  fliarei 

to  (he  appellant,  he  payii^  to  each  of  them  io/«  per  aMaaif 
daring  the  continuance  of  Titterie's  leafe,  and  after  the  expiratioa 
of  ^he  faid  lea(e  paying  what  (hould  theft  remain  due  upon  the 
original  (hares,  upon  which  terms-  the  appellant  accepted  the 
fame;  and,  that  this,^  (as  all  the  other  tranfadtons  of  theeom< 
pany  were)  was  marked  in  the  minutes  of  (heir  federunts,  aod 
ngned  by  the  prefident  of  the  meeting;  that  the  appellant 
having  thus  purchafed  almoft  all  the  fliares  of  the  manvfadory, 
he  took  the  fole  management  of  the  works  upon  himfelf,  and  oa 
the  laft  day  of  February  1 700  granted  a  faAory  to  one  Jama 
Smith,  to  overfee,  infpe£l,  manage,  aA,  and  do  ae  principal 
derk,  overfeer,  and  accountant  at  Morifon's  haven,  and  nptift 
all  debts  owing  to  the  faid  glafs  work,  &c.  and  generally  to  do 
every  thing  concerning  the  premifes  as  if  the  appellant  were  pcr<r 
fonaliy  prefient*  And  their  adion  concluded,  that  the  appellant 
(hould  be  decerned  to  make  payment  of  the  fcveral  fums  agreed 
ispon.  The  (heriff,  on  the  2d  of  Ofkober  1760,  decerned  agaioft 
the  appellant  for  payment  to  each  of  the  purfuers  of  icA  fterlisg 
yearly,  beginning  the  fir  ft  year's  payment  upon  the  21  (I  of  OAo- 
ber  1700,  andfeon  yearly  thereafter  until  the  term  of  Whit- 
fimday  1707,  when  the  contra£l  with  the  faid  Daniel  Titterie 
expired,  and  at  that  term  the  appellant  to  make  full  payment  ttu 
each  of  them,  of  what  fliould  remain  unpaid  of  their  original 
(hares  advanced  and  paid  in,  among  others,  the  refpondest 
Smith's  fliare  being  locA  and  the  refpondent  Barton's  bdng  76^ 
with  the  intered  of  the  f  «id  fums,  and  to  relieve  the  refpondenti 
of  all  debts  contra^ed  and  lofs  fuftained  upon  account  of  the  &id 
works,  and  further  to  pay.  24/.  Scots  to  each  of  the  refpoodean 
for  expences. 

The  refpondents  extraAed  th^  flieriflP's  decree,  and  gave  the 
appellant  a  charge  of  payment;  and  he  thereupon  prefented  t 
bill  of  fnfpenSon  to  the  Court  of  Scffion.  When  this  caufecaine 
irft  to  be  heard,  the  Court,  before  determining  ths  principal 

'    quefUon,  direAed  the  refpondents  and  ttie  other  copartners  to 

condefccad 
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4Mdefofiid  attd  ioftrujl  faaw  tbe  £iM  tfopaitnerihtp  was  managed 
before,  and  bow  afteiy  ifaey  renounced  their  (bares ;  and  ordained- 
theap^Uant  to  conde£cend  aad  prove  if  any  part  of  the  (hares  o£ 
tbe  rcfpondenu  (or  other  partners  retigning)  was  unpaid,  and- 
what  the  fame  was ;  and  if  the  faid  copartners  bad  any  efFcAs  of 
the  faid  fociety  in  their  own  hands  not  accounted  for,  and  what 
tbe  fame  was  at  tbe  time  of  their  forefaid  renunciation. 

A  proof  was  accordingly  taken  ^  the  import  of  which  as  ftated* 
by  tbe  refpondents  was,  that  it  appeared  that  before  the  time  ot- 
the  refignatioB  of  she  refjpondents,  the  affairs  of  the  (aid  glafs^^ 
manufa^ory  were  managed  by  a  committee  of  the  fociety  in  ge- 
acral,  but  after  their  refignaiions  tbe  appellant  managed  all  bf 
bimfclf,  and  he  alone  gave  a  commiflBon  to  Mr.  Smith  to  ad  as- 
OfcrSeer  of  tbe  works}  and  Mr* Smith  deponed,  that  as  the  cooi* 
miifion  was  given  by  the  appellant  alonc^  fo  with  him  only  ht 
treated,  and  with  no  other  of  tbe  fociety ;  and  the  appellant 
bkly  managed,  bought  and  fold  every  thing  of  the  faid  manufac* 
tory  by  bififelf,  be  only  paid  the  charges  and  applied  the 
profits  to  his  own  ufe.  The  appellant  did  not  examine  any 
t^itoefs  to-  prove  his  allegations^  and  the  term  was  circumduced 
againfl:  hioi. 

The  canfe  coming  to  be  heard  before  the  Lord  Ordinary,  bio 
brd(hip  in  I705»  fooiid  it  inftruded  by  the  writs  produced^. 
"  that  the  refpondcnts  had  paid  their  (hares,  and  allowed  the  ap« 
*^  pellant,.notwithftanding  of  tbe  circomdu^lion  of  the  term,  to 
*'  prove  by  the  refpoadents'  oaths  th«  having  of  any  writs  or 
**  books  belonging  to  the  fociety,  and  ordained  the  refpoodento 
*^  to  produce  any  Am^  as  they  (hould  acknowledge  by  their  oathsf 
**  but  found  it  not  clearly  proved  by  th«  refpoode.ats'  renuncia- 
*<  tion,  and  the  appcllaoc's  acceptance,  that  the  appellant  waa 
'*  obliged  to  releafe  the  refpondents  of  the  dobu  of  tbe  focietyj 
<'  unlefs  tbe  fame  be  inftrudied  aliundi* 

About  this  period  Livingftone,  one  of  the  partners,  made  over 
faU  claims  to  the  refpondetit  Burton  :  the  a£kion  was  afterward* 
difcontinued  for  upwards  of^ten  years ;  but  beinj;  sgain  revived^ 
tbe  Court,  in  abfence,  gave  judgment  again  (I  the  appellant,  con« 
firming  the  origioal  decree  of  the  (heriff  of  Edinburgh.  The 
refpondents  thereupon  gave  him  a  charge  of  payment}  and  av- 
refled  the  rents  in  the  hands  of  his  tenants*  They  alfo  brought 
a  proceft  of  forthcoming :  and  in  that  a<^ion,  the  appellant  ap« 
peared  for  his  intereil*  The  Court  in  June  17 17  adhered  to 
their  former  decrees,  and  ordained  tbe  tenants  to  make'payment 
io^  terms  thereof* 

'  The  appellant  prefented  another  bill  of  fufpenfion,  contend* 
iog  that  he  »nd  his  tenants  were  forced  to  pay  thefe  fums  without 
any  legal  proof  of  their  being  due  ;  and  he  produced  bonds  and 
other  writings  by  which,  he  contended,  it  appeared,  th.^t  the 
tefpoodeata  were  at  the  fame  time  debtors^to  the  appellant  in  far 
greater  fums  than  thofe  claimed  by  the  refpondents.  The  Court 
W  the  lathof  July  1717  found  it  pro?ed|  that  tbe  (hares  of  cho 

abovo 
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Aofe  ^  glafswork  belonging  to  the  tefpondents  were  hj  Aw 
^  fold  to  the  appeMant  on  the  21ft  of  O&ober  16991  indtiut 
"  the  faid  (hares  were  bought  and  accepted  at  that  timeby  tbe 
^  appellant,  and  were  thereafter  managed  bj  him  as  hii  ovo, 
*'  and  remitted  to  the  Lord  Ordinary  to  hear  upon  what  farther 
^  remained  to  be  determined/' 

The  appellant  reclaimed,  and  after  anfwers  for  the  refppods 
the  Court  on  the  14th  of  Notember  17179  <<  haring  coofidered 
^  the  faid  caufe  with  the  federunt  of  die  partners  of  the  21ft  oE 
^  Odober  1699,  and  the  faAorj  granted  bj  the  appellant  is 
^  1700,  to  the  faid  Smith,  found  it  proved  that  after  the  (aid 
^  federunt,  the  appellant  aAed  and  managed  as  proprietor  of  the 
M  fhares  in  the  faid  glafswork,  which  belonged  to  therefpoadentit 
**  and  therefore  found  that  the  appellant  was  obliged  to  accqrtof 
^*  the  difpofition  of  the  faid  (hares,  and  that  he  wasoUigedts 
^  make  payment  to  the  refpondents  in  terms  of  the  faid  fede* 
^  runt,  and  decerned  accordingly.''  And  to  this  tnterlocntor,  the 
Court  adhered  on  the  27th  of  December  17 179  and  the  15th  aod 
ai(t  of  January  1718. 
tmmit  The  appeal  was  brought  from  <<  a  decree  of  the  (heiift  of 

a  Feb.         fc  Edinburgh  of  the  2d  of  0£lober  1 700,  and  of  two  fereral  ith 
»7»7-i»»      a  terlocutors  of  the  Lords  of  SeiBon  of  the  12th  of  July,  and 
<<  14th  of  November  I7i7>  and  others  in  the  caufe/' 

ffuub  •fihi  ApptUanfs  Jrgumeni» 

The  refpondents  contended,  that  they  had  proved  their  itfig« 
nations,  and  the  appellant's  acceptation  thereof,  botfabjanadof 
ftderunt,  or  meeting  of  the  company,  and  by  the  depofidoni  of 
fome  witnefles.  But  that  pretended  meeting  confifted  chieBj  of 
the  refpondents,  who  had  entered  into  a  concert  to  withdraw  st 
the  fame  time,  and  the  depofitions  are  of  the  fame  fort  %  befides 
the  pretended  zSt  of  the  meeting  is  fuch  aa  never  was  offered 
in  evidence  in  any  court,  being  crofled  and  cancelled  in  whole 

Cragraphs ;  which  if  it  bad  been  ever  fo  regular,  could  sercr 
ve  bound  the  appellant,  unlefs  he  had  either  figned  his  accept* 
ance  at  the  fame  time,  or  had  had  the  (hates  made  over  to  hifflt 
by  deeds  in  writing,  as  is  ufual  in  matters  of  confequence,  by  the 
law  of  Scotland,  before  which  there  is  htui  fmnttentut  allowed  ia 
any  treaty  or  agreement* 

Had  it  been  proved  (as  it  never  has)  that  the  refpondents  hk 
refigned,  and  that  the  appellant  had  accepted  regularly,  yet  k  ap- 
pears  very  unjnft  tohave  allowed  the  refpondents  all  the  fums  that 
they  themfclves  aflerted  they  had  advanced  for  the  works,  widv>afi 
any  proof  of  fuch  advance ;  and  before  clearing  off  the  debts  doe 
by  the  company,  and  before  they  had  accounted  for  theprodoA  of 
the  manufaAory,  proved  to  be  in  their  own  hands  at  the  tiraei  as 
public  ofBccrs  of  the  company  and  otherwife  ;  and  before  aaf 
account  of  the  partnerihip  was  taken  or  ftated. 

The  faid  decrees  ordained  the  appellant,  not  only,  to  pay  the 

aforefaid    fums,  but  like  wife,  incereft  for    the  fadie^    whereas 

there 
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there  is  no  intereft  doe  upon  any  famsy  except  where  the  fame 
18  ftipulated  by  the  parties,  or  ordered  by  exprefs  law;  efpecially 
where  the  account  is  not  liquidated. 

It  appealed  in  court  by  bonds  and  other  authentic  documents^ 
that  the  refpondents  were  debtors  to  the  appellant  in  far  greater 
fams  than  thofe  claimed  (bad  they  been  ever  fo  juft)  and  fo  thefe 
daims  were  ipfojure  extinguiffaed  by  compenfation. 

The  refpondents  objededi  that  compenfation  is  denied  by  a£l 
of  Parltainent,  if  the  fame  be "  negleded  to  be  proponed  by  the  »59***-»4l- 
party  before  the  decree  be  entered ;  which  being  the  appellant's 
ctfe,  he  therefore  could  not  hare  the  benefit  thereof.  But  the 
firft  decree  complained  of  was  in  the  appellant's  abfence,  when  he 
was  engaged  in  the  fervice  of  the  government ;  which  was  the 
reafon  of  his  preferring  fo  many  bills  of  fufpeniion  afterwards,  in 
which  he  fully  inftruded  his  gl'ounds  of  compenfation,  and 
even  wrhere  the  law  denies  compenfation,  in  moft  cafes  it  allows 
of  retention  to  ftop  execution,  being  matter  of  difcharge,  efpeci* 
ally  where  it  is  evident,  as  in  this  cafe.  Where  a  perfon  having  % 
ground  of  compenfation,  is  refufed  the  fame,  it  is  in  tXStOi  likewife 
to  refnfe  all  a£lion  upon  the  ground  of  debt,  be  it  ever  fo  juft^ 
becaufe  the  party  againfl:  whom  the  compenfation  was  to  operate 
may  not  be  able  to  allow  fatisfa£lion  any  other  way. 

Heads  of  the  Refpondents*  Argument. 

The  appellant  contended,  in  the  court  below,  that  the  origi* 
nal  contrafk  of  co  partnerihip  was  blank  in  feveral  particulars* 
efpecially  as  to  the  quantity  of  capital  ftock,  and  that  the  writer  - 
and  witnefles  were  not  defigned,  which  was  necefTary  by  law.  But 
this  being  a  contra£l  in  relation  to  merchandize  //  uberrima  fidei^ 
and  the  folemnities  in  other  writings  are  not  required  in  fuch  deeds  \ 
efpecially  where  the  fame  have  been  followed  out  by  feveral  par- 
tics,  by  a£iing  according  to  the  fame ;  and  as  to  filling  up  the 
capital  dock,  that  could  not  be,  fioce  it  was  not  certain  how 
many  fliarers  or  fubfcribers  they  might  have. 

With  regard  to  the  obliteration  of  the  minutes  of  federunt 
founded  on  by  the  appellant  \  there  is  no  queftion,  but  the  fede- 
rants  of  all  companies  or  focieties,  when  legally  Ggned,  are  proba- 
tive for  or  againft  any  member  of  the  fociety,  efpecially  fuch  as 
were  prefent,  who,  if  any  thing  material  had  been  omitted,  had  aa 
opportunity  of  having  it  reAified  \  and  in  this  cafe  there  was  no 
direfiion  for  any  writing  more  folemn  to  be  made  ufe  of  where 
the  (hares  of  the  fociety  were  transferred  from  one  partner  to 
another.  At^d  the  appellant  certainly  looked  upon  this  refigna« 
tion  as  marked  in  the  minutes  as  fufficlent,  fince  he  after  that  time 
took  upon  himfeJf  the  fole  management  of  the  glafs  work,  with- 
out ever  confulting  the  refpondents,  or  the  other  refigoing  part* 
ners,  and  did  likewife  under  his  hand  declare,  he  had  right  to 
the refpondent  Smith's  (hare;  and  he  had  no  other  right  but  tha 
refigQation  made  in  the  faid  federunt.  The  obliteration  was  only 
ef  two  protefts  tak<:n  by  the^ appellant  and  the  refpondent  Smith 

'  ai^ 
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IS  to  the  mdbod  of  management»  through  which  z  line  ira9 
drawn  as  unneceiTary  after  they  had  agreed  to  refign  their  Ihares. 

The  appellant  objected,  that  the  refpondents  had  not  paid  up 
their  (bares :     But  that  they  had,  appears  by  the  receipts  of  the 
^  treafurer  to  the  fociety,  who  was  legally  authorized  to  receire  th« 
iaoie. 

He  objected  alfo,  that  the  refpoadents  ought  to  bear  their  pro* 

portion  of  the  debts  owing  by  tbe  co-parraer(hip  prior  to  their 

lefignation :  but  it  were  very  uarcafonabte,  that  the  refpondeots 

fikould  be  anfwerablc  for  tne  parcaerfliip  debts,  fince  they  had 

upon  terms  parted  with  their  fliares  to  the  appellant}  who  Qpoa 

that  aceount  got  all  the   co«  partnership  flock  into   his  handsi 

which  mud  and  ought  to  be  the  fund  for  payment  of  thefe  debts. 

jodgmeot.         It  is  ordered  and  adjudged.  That  the  fa'id  petition  and  appeal  ht 

t  April         difmiffed  ;  and  that  the  decne  and  interloctaors  therein  compiaintd  ^ 

*7'9*  heajjirmeds  and  it  if  further  ordered^  that  tbe  faid  appellant  do  pa^^ 

9r  caufg  to  be  paid  to  tbe  /aid  refpondents  the  fum  (f  2ol.  jot  tbne 

cofie  in  reJ^iB  of  this  appeal* 

For  Appellant,     7ho.  Lutwjche.  Pat*  TurnhulL 
For  RefpondentSi  Rob.  Raymond.  ff^U^  Hamiltm* 


Cafe  55.  William   Brown,    Merchant  in  Edinburgh, 
f^y;^.  and  Andrew  Rofs,  Mafter  of  the  Wool- 

1^69.  leix  Manufadory  at  MufTelburgh,  jtppelknU; 

Robert  Earl  of  Morton,  -       •     -        Refpondenl* 

3  Feb.  1719.20. 

Ki'g*t  Mnextd  Propery.^'^^  perfon,  to  whom  part  of  the  annexed  property  W 
been  (ranted,  cieites  a  heriubk  feCDrity  thrreoat  hit  grant  il  a^tervaHl 
reduced,  and  the  decree  coofirmed  by  an  a^  of  reani>cxaiioa ;  ao'^w 
difanneaation  is  Aibfequeotly  made,  aod  a  new  grant  of  part  of  the  preoil^t 
paHVd  t'i  Uie  repreiencauve  of  the  family  of  the  original  grantee,  tboogbxt 
hit  heir  :  this  dnes  not  revive  the  heritable  fecorJty  graaiei  by  hiaa. 

C^fa.— «6oi^€oSt  giveo  againil  the  appellaati* 

^HE  lands  and  lordftips  of  Orkney,  Zetland,  and  the  Mc* 
'*'  thereto  belongingi  formed  part  of  the  annexed  property  of 
the  crown.  In  1643,  King  Charles  the  1&,  being  indebted  to 
'^^^illiam  then  Earl  of  Morton,  in  divers  fums  of  money,  lent  to 
and  difburfed  for  his  majefty,  by  charter  under  the  great  feal  o[ 
Scotland,  granted  and  convifycd  to  the  faid  carl  and  his  beir$i 
the  Ifles  of  Orkney  and  Zetland  redeemable  on  payment  of 
20,oeo/.  (lerling.  By  virtue  of  this  charter  the  carl  was  infcft; 
apd  the  faid  pj ant  was  ratified  in  Parliament ;  but  no  preriou* 
^{k  of  diflblution  was  Obtained. 

In    1647,  ^^^  '**'^   ^*'*  *^^  Robert  Lord  Dalkeith  his  jon^ 
granted  aa  heritable  fecuiity  over  the  faid  Ifles^  to  Sir  Vf'i^^^^^ 
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Dick  of  Braid,  and  Sir  Andrew  Dick  bis  fon»  for  (ccuring  ae« 
payment  0^5570/.  fterliog  lent  to  tbe  e»rL  And  upon  the  earl 
and  his  Ton's  refignation,  a  charter  was  procured  by  Sir  Williitfn 
and  Sir  Andrew,  under  the  great  feal,  upon  which  they  were 
duly.infeft.  Upon  the  credit  of  this  heritable  fecurity  Sir  Andrew  ^ 
Dick  contra£led  feveral  debts,  and  gave  provifions  to  his  childsea 
out  of  the  fame. 

In  1662,  King  Charles  the  ad  made  a  general  revocatlonof 
all  grants  made  by  any  of  his  predecefibrs  of  any  part  of  the  aa« 
ocxed  property  of  the  crown  \  which  revocation  was  confirmed  by 
Parliament.  Soon  afterwards  his  majefty  made  a  new  grant  of 
tbie  forefaid  Ifies  to  the  Vifcaunt  Grandifoq,  ^ix  the  booouraUe 
alimenti  fuppoit  and  dignity  of  the  family  of  Morton.  Bat  ia 
1668  9iA  a£tion  was  brought  by  his  majedy's  advocate,  in  tlie 
Court  of  Sellion  for  redu£Uon  of  the  grants  which  had  beon 
made  of  the  faid  Ifles,  upon  the  ground  that  they  were  part  of 
the  annexed  property  of  the  crown,  and  that  the. king  could  not 
alienate  or  grant  away  the  fame,  but  for  good  caufes  fixil  advifed 
in  Parliament,  nor  till  after  an  zGt  of  Parliament  obtained  for 
difuniring  the  faid  pofleflions  from  the  crown.  In  this  adion 
decree  of  reduAion  was  accordingly  obtained,  and  that  decree  and 
all  tbe  ads  of  annexation  were  afterwards  ratified  and  confirmed 
bj  an  ad  of  Parliament  1669.  c.  13. 

Sir  Andrew  Dick  and  his  children  being  thus  defeated  of  their 
fecurity  upon  thefe  lands,  made  their  application  to  his  majefty 
king  Charles  the  Second  Sor  fubfiitence,  till  his  majefty  (houl^ 
grant  a  reference  for  accommodation  of  the  principal  fum  on 
the  (aid  heritable  fecurity ;  and  the  king  made  an  allowance  to 
them  of  the  yearlj  fum  of  13,2!.  fterliog  out  of  the  exchequer  of 
Scotland,  ftill  referving  the  confideration  of  the  faid  principal 
fum.  1  bis  allowance  was,  upon  the  recommendation  of  thttr 
cafe  from  the  Parliament  of  Scotland,  continued  to  them  by 
king  William,  and  afterwards  by  queen   Ann,  till  the  union. 

In  169)  and  1 702,  James  late  earl  of  Morton  applied  by  pe* 
tition  to  the  Parliament  of  Scotland  con^plaining  of  the  faid  de- 
cree»  and  praying  that  the  f^me,  with  the  ad  of  Parliament  ratify- 
lAg  that  decree,  might  be  reverfed  ;  but  his  petitions  were  rejeded, 
and  he  obtained  only  recommendations  to  the  crown  to  con&dcr 
the  hardfhips  complained  of. 

In  1707  another  application  wa^  made  by  the  late  carl  of 
Morton  tp  the  Parliament  of  Scotland,  rcprefenting  the  misfor- 
tunes of  his  family,  and  praying,  for  the  prefervation  of  an  ancient 
Jioafe,  which  he.  was  wilUng  to  owe  to  the  queen's  bounty,  that 
her  majefty  might  be  empowered  to  make  him  a  new  grant  of  the 
-premifes.  Het  majefty  having  fignificd  her  fatisfadion  that 
inch  an  9d  might  pafs^  an  ad  was  accordingly  paiTed  in  the  Pai^ 
Uamept  of  Scodan^i  reciting  the  earl's  former  applications  and  the 
recommendations  of  the  Parliament  thereupon  ;  and  <>  that  her 
<*  majefty  having  confidered  the  fame  ^  afid  being  convinced  of 
*'  the  hardfliips  and  ftretches  therein  mentioned,  whereby  the 
f*  ^9x1  and  his  family  were  very  greatly  lefed,  and  being  willing 
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<*  to  fliew  at  once  a  mark  of  her  royal  joftice  and  hrwt  to  die 
<<  faid  earl  and  bis  family  i  therefore  her  majefty  with  adriee 
*<  and  cohCcnt  of  the  eftates  of  Parliament,  did  diflbWe  fromthe 
'*  crown  all  the  faid  earldom  of  Orkney  and  lord(hipofZetlaod| 
<<  and  lands  thereto  belongingt  to  the  eflFe£l  her  majefty  might 
*^  difpone  to  the  faid  earl  of  Morton,  his  heirs  and  fucccflbtSithc 
<*  faid  earldomi  lordihip^  and  landsi  or  any  part  thereof,  redttm- 
*<  able  by  her  majefty  and  her  faccefTors  on  payment  of  3601OO0I. 
^  Scots  money,  the  faid  earl  paying  yearly  to  hcrmajefljaod 
**  her  facceflbrs,  during  thenotredemption»  6oool«  Scots  money 
<<  in  name  of  feu  farm,  and  1600I.  Scots  money  to  the  niai- 
<*  fters  of  Orkney."  Purfuant  to  this  z(X  of  Parliament,  her 
majefty  gare  part  of  what  was  contained  in^the  firftgranttoAe 
earl  under  the  faid  rent-charge,  and  feveral  other  burdeoi}  aal 
the  grant  was  ratified  in  Parliament. 

The  rcprcfeniativcs  of  Sir  Andrew  Dick,  conceiving  that  thii 
grant  revived  their  right  to  the  heritable  fecurity  on  the  premifes, 
and  rendered  the  grantee  liable  to  make  fatisfadion  for  diat  debty 
his  daughter,  Elizabeth  Dick,  being  a  creditor  to  her  father  by  t 
bond  of  provifion  for  a  confiderable  fum  of  money,  and  Jama 
Dunbar,  her  hufliand,  obtained  a  decree  of  adjudicadon,  ob 
the  ground  of  the  faid  heritable  fecurity.  Having  after- 
wards alEgned  this  adjudication  and  all  their  right  to  the  ap- 
pellants, they  thereupon  brought  an  adion  of  mails  and  da- 
ties  before  the  Court  of  Seffion  againft  the  tenants  of  Orkney  ad 
Zetland,  to  compel  payment  of  their  rents  to  the  appellants. 

The  faid  James,  late  earl  of  Morton;  appeared  and  made  de- 
fences to  this  a£)ion.  Pending  the  a^ion  he  diedj  and  hitbfo- 
ther,  the  refpondent,  was  made  party  thereto. 

The  Court,  on  the  29th  of  January  1718,  found,  "Tbitdie 
<<  faid  a£l  of  diiTolutioo,  and  queen's  gift,  proceeded  and  ^ 
••  granted^  modum  gratis^  and  not  modum juftitut s  and  theit- 
•»  fore  found,  that  the  right  granted  by  the  earl's  predeceflors  in 
«•  favour  of  Sir  Andrew  Dick,  did  not  thereby  revive,  and  re- 
*'  mitted  to  the  Lord  Ordinary  to  proceed  in  the  caufc  accor- 
•*  dingly.*'  And  to  this  interlocutor  the  Court  adhered  on  the 
aift  of  February  thereafter.  The  caufc  being  called  before  the 
Lord  Ordinary,  his  lordfliip,  on  the  aSth  of  February,  **FK- 
««  ferred  the  faid  earl  on  the  rights  produced  to  the  niaib  t^ 
«•  duties  libelled.**  The  appellants  having  reclaimed,  the  Coort, 
on  the  17th  of  June  17 18,  «*  refufedthe  defirc  of  the  petition, 
*<  and  adhered  to  the  Lord  Ordinary*^  interlocutor.** 
Ititraa,  ^^^  appeal  wag  brought  from  "  feveral    interlocutory  t* 

It  Dec'       *'  tences,  or  decrees,  of  the  Lords  of  Seflion  in  Scotland  of  tht 
tp^  ««  29th  January,  and  lift  February,  and  alfo  from  aninteri* 

«  cutor  of  the  Lord  Ordinary  of  the  a8th  of  the  fame  FebnaiJ 

interlocutor  of  the  faid  Lords  of  the  i7tbot 


^^  and  from  another 
"  June  1718.** 
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Hiods  tf  tie  Appellant f  Argument* 

.^  It  appears  by  the  nature  and  tenor  of  the  earl's  new  grant,  that 
it  was  a  reftitution  to  the  rights  of  his  predcceflbrsi  and  that  bf 
war  of  jaftice,  fince  the  aQ  cxprefsljr  mentions,  that  her  majeftf 
was  conrtneed  of  the  hardfhips  and  ftretches  done  to  his  prcde*- 
ceflor,  by  the  decree  in  1669,  and  the  ^Qt  following  thereon^ 
wbereij  be  and  his  faihily  nvere  very  greatly  lefed^  and  was  willing 
to  do  an  a£t  oijuftice  as  well  as  favour  to  the  faid  earl,  fo  that  it 
coqM  no  way  be  properly  called  an  aft  of  mere  favour.  The 
earl  baring  claimed  and  got  back  the  eftate  of  his  predecef* 
fon,  upon  a  tiamtive  of  kirdibips  and  injuftice  done  to  them» 
he  cannot  by  this  new  grant  exclude  and  bar  the  appellants,  whofe 
debt  was  fo  fairly  contradled  and  fecured  to  them  by  the  (aid  he« 
ptable  right  an^  infeftment,  whilft  the  right  of  the  faid  eftate  was 
in  the  perfon  of  his  predeceiibn  The  faid  earl's  grant  could  only 
fubfift  upon  the  head  of  juftice,  and  not  of  favour,  becaufe  by  the 
bid  aA  in  1 669,  whereby  the  faid  eftate  was  annexed  to  the  Crown, 
it  is  expreisly  declared,  <*  That  if  at  any  time  thereafter  it  (hould 


*^  cient ;  but  the  particular  caufes  and  conHderatlons  whereupon 
"  hb  majefty  and  his  fucceflbrs  might  be  induced  to  grant,  and 
^^  the  eftates  to  confent  to  fuch  rights,  fhould  be  exprefled,  and 
^  that  all  difpofitions  which  (hould  be  granted  contrary  to  that 
^  iSt  (hould  be  void  and  null/'  So  that  unlefs  the  f:iid  earFt 
.new  grapt  proceeded  upon  fome  other  grounds  than  mere  favour 
it  coald  not  be  effeftual  to  him. 

Heads  <f  the  Refpondenfs  Argument* 

The  appellant's  demand  might  have  been  a  charge  upon  the 
t^remifes,  in  the  hands  of  the  fiift  grantee,  who  was  the  Original 
debtor^  yet  that  will  not  charge  the  refpoadcnt,  who  is  not  re* 
prefcntative  of  the  faid  ^antee,  nor  has  any  eftate  or  ede£ls  de* 
fccnded  from  hinu  If  he  were  fuch  teprefeutative,  no  doubt  he 
muft  have  been  liable  by  virtue  of  the  perfonal  obligalion  of  the 
faid  Earl  William  to  pay  the  money  1  and  though  the  refpondent 
be  in  pofleiGon  of  the  premifes,  yet  it  is  not  as  claiming  under  the 
£rft  grantee,  but  by  tirtue  cf  a  free  gift  made  by  her  late  majefty^ 
/with  confent  of  the  parliament  of  Scotland,  to  the  faid  James  Earl 
«>f  Morton,  deceafed. 

The  ^€t  of  parliament,  which  is  the  foundation  of  the  refpon* 
dent's  late  grant,  does  mention  hard(hips  and  ftretches  ufed 
^ainft  the  earl's  predeceflbrs  by  a  rigorous  execution  of  the  law, 
but  does  not  fpealL  of  injuftice,  or  fay  that  the  decree  of  1669  was 
contrary  to  law,  nor  doe«  it  reverfe  or  fet  afide  that  decree  ;  and 
though  it  might  be  a  hard(hip  and  ftretch  of  the  law  in  making 
yoid  a  right  granted  to  the  Earl  of  jlj^lorton  for  a  valuable  con« 
(ideration  of  money  lent  as  w«U^  for  good  fervice$  done  to  th^. 
Crown,  yet  ftill  the  law  ftood  agaiuflt  the  graar,  and  no  injuftice 

S  was 
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was  done.  Though  her  majefty  was  to  (hew  a  mark  of  her  royai 
juftice  as  well  as  favour«  that  judice  was  not  exercifcd  in  fettiog 
'aGde  the  decree  of  1669,  but  in  her  confeiiting  to  the  zSt  of  diSb* 
lution  of  the  premifes  from  the  Crown,  to  enable  her  to  rewaid 
the  ferviccs  done  by  an  ancient  familv. 

The  a/l  ratifying  the  decree  of  1669  is  reduced  only  in  fofar « 
it  might  be  prejudicial  to  the  grant  to  be  m^de.  that  is  in  fo  far 
as  that  a£l  did  annex  the  premifes  to  the  Crown,  but  not  in  fo 
far  as  it  ratified  the  decree ;  and,  thefefote,  that  decree  (landi 
tinreverfed  to  this  day ;  and  of  confequencc  the  fir  (I  grants  made 
to  the  Earl  of  Morton  in  164J  and  1646,  and  the  heritable  fe- 
curity  founded  on  by  the  appellants,  arc  void,  and  not  revived. 
If  the  parliament,  in  1707,  had  intended  to  reduce  the  decree 
in  1669,  they  would  have  proceeded  in  a  judicative  way,  andtbe 
Crown  would  not  h<ive  been  enabled  to  m»ke  a  new  grant  oftht 
whole  or  a  part  of  the  premifes,  but  the  old  one  would  have  been 
revived.  In  fad  however  the  whole  cftatc  contained  in  iheoU 
grant  was  not  given  ;  the  office  of  admiralty,  certain  jurifdtQions, 
fuperiorities,  Sec.  are  referved,  and  what  is  given  is  under  the  rem 
charge  of  500/,  per  annum  \  wherc^^s  no  more  was  payable  by  4e 
tenor  of  the  oKi  grantf^,  than  a  filver  penny  if  demanded. 

If  the  old  gratit  had  been  revived  by  the  new  grmt^  it  wodd 
have  been  fo  far  from  being  a  royal  favour  to  the  Earl,  that  it»uft 
have  been  of  very  great  prt-judic**  to  him  \  Gnce  not  only  thcptt- 
mifcs  Would  have  been  quite  exhaufted  by  the  growing  intercftof 
this  pretended  heritable  feiurity  from  the  year  1647,  but  ibc 
Earl's  othrr  eftate  would  like  wife  have  been  fubjeSed  to  Ae 
payment  of  the  appcll4ht»'  debt  by  his  very  ufing  of>  the  new 
graat. 

The  reafon  of  the  caution  in  the  a£l  1669,  founded  on  by  ihe 
appellants,  is  plainly  exprelfed,  that  it  m^y  appear  the  fame  isfloC 
granted  through  jmporlunity,  &c.  So  the  aft  does  not  prohibit 
or  lay  a  reftraint  up.^n  the  Crown's  making  a  voluntary  grant,  ^«t 
only  that  any  grant  to  be  m  ^de  fliould  proceed  upon  frcciiil  raotrs 
and  motives;  and  if  th^h  be  not  exprcfled  in  this  aft  1707, itt» 
hard  to  fay  where  to  find  them,  and  the  aft  has  taken  car.:  parti- 
culary  to  recite  them. 
Judgmeot,  After  hearing  cnunfrl,  It  is  ordered  and  adjudged y  that  tbe  peffti» 
U>Vao.  ^"^  appeal  he  diftntffedy  and  that  the  fever nl  interlocutors^  fenttttceSy  9 
decrees  therein  complained  of  b$  aj/irm.'»  •  And  it  is  further  orderdi 
that  the  appellants  do  pay  or  eaufe  to  t>e  p/iid  to  the  re/pondeni  ttefim 
$f6o\.  for  Jfis  cojis  in  refpecl  of  the  f aid  appeaL 

For  Appellants,       77»%  Ltiiioyche.     Tho.  Reenter. 

For  Kef^'ondents,    Roh.  Dundat.       Roh.  Raymond,     Sam.  MetL 
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• 

Sir  Robert  Gordon,  of  Gordonftoun,  Bart*   Appellant;     Cafe  56. 
James  Brodie  of  Brodie,  Efq  j         -        -     Re/pondenU 

8th  February  1719-20. 

JVMeffk— DwfdSnvl  DlKgtnee.'^lfi  mutual  adiont  reUtWe  to  the  property  of  • 
c>iDniOD|  ieYCTil  witDenesoo  boch  fides,  are  examined  upon  an  a£t  and  com- 
mifliori  I  and  open  a  lecond  diligence  otbcrs,  who  had  not  before  appeared^ 
ate  alfi>  examiDed ;  one  mf  the  parties  gtvet  is  •  ncwr  lift  of  witneiTMy  pray- 
ing a  new  a£t  aad  comouffioii,  and  to  have  fome  wHoe/Tcs  re.ex&mtned  oa 
commiffion  who  had  a] read/  depuoed  before  the  Court  \  but  his  petition  it 
refofed. 
C^j;^— 30/.  coih  gWen  againft  the  appellant. 

npHE  appcllaot  was  proprietor  of  the  lands  of  Drainiei  and 
^  the  refpondent  of  the  lands  of  Kinnedour»  in  the  county  of 
Moray.  AdjsM:ent  to  the  federal  eftates  was  a  piece  of  moor  and 
meadow  land,  called  the  moor  of  Drainie,  to  which  both  parties 
claimed  a  right.  The  refpondent  and  his  tenants  being  prevented 
by  the  appellant  from  paCluring  the  famci  the  refpondent  brought 
an  adion  againft  the  appellant  before  the  Court  of  Sefiion  to  have 
it  declared  that  the  faid  moor  and  meadow  land  were  pertinents 
of  his  lands  of  Kinnedour,  at  lead  that  they  belonged  to  him  in 
common  with  the  appellant :  and  the  appellant  thereupon  brought 
a  coanter  a£tion  to  have  it  declared  that  the  conlefted  ground  was 
a  pertinent  of  his  lands  of  Drainie,  that  the  property  thereof 
txiooged  folely  to  the  appellant  and  that  the  refpondent  and  his 
tenants  might  be  enjoined  not  to  difturb  his  poflcfllon  of  the  ' 
fame.  It  appears  that  the  refpondent*s  fummons  had  been  firft. 
dated)  but  that  the  appellant's  was  firil  executed. 

After  both  parties  had  produced  in  Court  the  feveral  charters^ 
infeftments  and  other  writings  by  virtue  of  which  each  of  them 
claimed^  the  Courts  before  determining  the  import  of  thefe  writ- 
ings, by  interlocutor  on  the  14th  of  February  17189  '<  allowed 
*^  both  parties  to  prove  by  living  witnefles  by  whom  and  in  what 
*'  manner  the  jcontroverted  lands  had  been  poflefled,  for  fome  time  * 
f '  pafti  and  with  content  of  parties  granted  a  commi^flion  to'*  cer-* 
tain  perfons  ^<  to  take  the  oaths  of  fuch  witneiTcs  as  the  parties 
**  (hould  think  proper  to  bring  before  them  upon  the  ground  of 
^*  the  controverted  lands  to  give  evidence  in  the  faid  matter,  and 
y  ordered  their  depoGtions  to  be  brought  into  court  the  firft  of 
•'  June  following/' 

Sicveral  witnefles  were  fummoncd  by  both  parties  and  deponed 
upon  the  contefted  premifcs.  All  the  witnefles  wHo  were  fum- 
moncd not  having  appeared,  both  parties  obtained  in  July  17 18 
an  a£i, ordering  thofe  who  had  not  appeared  to  com<  and  m^ike  oath 
before  the  Court.  Some  of  the  rcfponHcnt's  witntrflcs  were  accord- 
iugly  examined  before  the  Court,  and  the  a^jprlUqt  afterwards  pre-« 
ffntcd  a  petition,  fitting  forth  that  be  had  r^crivtfd  information  of 
fome  old  witntffcs  who  mit:ht  be  privy  to  feveral  f^tls  in  queftion, 
of  whom  he  was  before  en  lire)  y  ignorai^t,  and  fome  of  whom  had 
been  abroad,  and  had  rcMarned  home  fincc  the  execution  of  ine 

\        S  a  origiiul 
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original  zSt  and  commiflion  \  and  he  prayed  the  Coart  to  pifitt 
new  zBt  and  commiflion  for  ezamtnit^  tHe  new  wSbcfles  (tiwk 
names  were  annexed  to  his  petition,)  and  likewife  to  re<<xamiae 
feme  of  the  witnefles  already  examined,  fome  of  whom  had  tea 
examined  before  the  Cotirt  i  and  the  appeiltnt  agreed  to  have  the 
a£l  and  commiflion  reported  before  expiration  of  the  time  alreidj 
allowed  {6f  eximlhing  #itne(rc8.  On  the  24tb  of  July  rji8  the 
Court  *^  refufed  the  de&re  of  tbe  appellant's  petition." 

The  appeHant  reelaimed:  but  the  Court  on  the  apthofjdf 
1 7 1 8  alfo  "  refufed  the  defire  of  the  petition." 
XBtered  ^^^  appeal  was  brought  from  ^*  two  interlocutory  fcateBoei 

7  jaa.i/»8.  <'  or  decrees  of  the  Lords  of  SeAoa  of  tke  a4Ch  and  aplh  dap  of 
»^  «  July  I7I&/' 

Itedds  ff  iheAppiUafits  ArgwiUni. 

Wfieii,  by  the  law  of  Scotland,  liberty  is  given  to  both  pirtid 
to  examine  witncfles,  and  a  commiflio'n  is  granted  for  that  po^' 
pofe,  the  examination  is  tibt  clofe<f  by  tlie  return  of  the  conuiit 
uon,  nor  Is  either  paYty  barred  ffom  addi^cingf  further  proof  vod 
there  be  ah  oMei^of  the  Court  for  that  purpofe,  which  ilcaMcds 
dircumduSiiofn  of  the  term :  and  fuch  an  ordeiF  is  ntceArj  befeve 
the  Court  proceed  to  gire  judgmcTif,  or  d^termhk  Aponf  the  en* 
dfence.  But  no  fuch  order  was*  made  inf  thi9  caufe,  and  tAercfixt 
the  appellant  ought  to  have  been  indulged  in  what  he  appiiedibr. 
Though  regularly  alt  the  witneflfes  oo^ht  to  b)e  examined,  ate 
the  commifSon  te  dxecilrted,  yet  if  new  wirhefl'es  be  difcofod) 
ivber^f  the  appetfan^  was  entirely  ignoranl  #hen  the  coauai&fl 
^as  executed,  it  would  bt  very  hard  if  he  (hould  be  deprived  «( 
the  opportunity  of  exa'mmin]gthefe  v^itncfles,  fo  lately  cometob 
Ino^ledge,  or  fuch  of  them  as  were  out  of  the  kingdom,  w^ 
w&ofe  refidence  he  was  not!  at  afl  acquainted  with  tilt  after  ^ 
execution  of  the  coiftmiflTron.  Ill  has  therefore  been  aUaoft  tkc 
nninteifrupti^d  eourfe  of  the  Cbiirt  of  Scflibn  to  cohte  into  fuck* 
motion.  Lord  Starr  fs  an  cjCprefs  authorhy for  this:  he  faf  l 
a6  \  1l'  **  ^*'  ^^  fupplltafion  Uxt  more  witnefles,  in  place  of  tbefctW 
♦••  *  ^«  are  deacf,  or  out  of  the  country^  oi*  for  ^ttoeffes  new  coiaew 

<<  tnowfedge ;  the  patty  deponi^  that  they  are  come  to  kaov- 
<*  ledge  fince  l!he  former  diligence,  wffl  get  a  diligence  agaiflt 
*'  thefe  other  witncffee/'  If  a  new  diligence  be  to  be  grautfi 
in  any  cafe,  it  Ought  to  kave  been  in  the  prefeilt^  where  Cheif- 
pellant  was  but  lately  come  of  age. 

The  Court  of  SorflSon  hai^e  been  almoft  in  cpnilant  ikfe  to  grant 

Jttch  cominillton^,  and  particularly  in  twd  6afes  Very  fatelyi  ^ 

jnK.s7i7.  ^"^  ^^8  MnVA  V,  tieriiofs  of  Kmtmrd^  where  upon  an  applicatiotf 

by'a  pietition  from  the  purfuer,  the  Comrt^after  witnefles  had  be^ 

examiDed,  granted  liberty  for  femmoninrg  nW  witnefles  viQii^* 

merfy  cited,  and  for  re-examining  fome  witneflVa  who  had  bffo 

*9  Nof,       formerly  examined.     In  the  6ther,  The  Sari  tfMarcbHi$nt  r.  ^ 

\f\%.   *       EarlffHoffte^  the  Coort  did  the  lilcc.     So  their  LordOiips,  botk 

brfore  and  llnce  the  appeMant's  applitatioi^  to  £lieni>  bavegnnK' 

to  others  vrhac  they  relufed  to  him.- 
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Thii  ought  the  rather  to  hzre  been  granted,  fince  the  aftpellant 
agreed  to  have  the  witnefles  examined  and  the  commiflion  re« 
lomed,  before  lapfing  of  the  time  graoted  to  the  refpondent  for 
Ae  examination  cf  U^  wStneffea*  ^ 

Heads  cf  the  Rijponiinfs  Argument. 

No  new  difcovery  of  witnefles  proceeded  from  the  depofitioni 
of  thofe  already  ezaminedi  nor  was  it  fo  pleaded  for  the  appellant 
in  the  court  below.  He  had  formerly  fummoned  thirty-five  wit* 
oeiTcs  to  give  evidence  in  the  caufe,  many  of  them  bis  own  tenants, 
who  had  lived  long  nefir  to  the  cootroverted  lands»  and  as  many 
'pf  them  as  fhe  appellant  thought  proper  to  examine,  have  made 
oath  vpofi  their  bnowiedee  of  the  Jimits  and  boundaries  of  the 
|;rQund  in  difpute,  and  how  the  fame  was  poflVfcd  by  the  refpond^nt 
and  bis  predeceflbrs.  The  appellant  too  had  a  fecond  diligence 
allowed  him  againft  fuch  of  the  witnefles  as  had  not  appeared 
«pon  the  firft,  and  thefe  wore  brought  to  Edinburgh,  and  ^eponed 
before  the  Court  But  their  not  proving  the  allegations  of  the 
appellant,  was  the  true  reafon  of  bis  petitioning  the  Court  for 
leave  to  bring  in  frefii  evidence :  and  the  appellant  had  not  been 
ftraitened  in  point  of  tioie*,  for  after  his  a^«on  came  before  the 
Court  of  Seffion,  he  had  qgbt  months  tto  fui^nion  fuch  witnefles 
ss  he  thought  fit. 

The  a^p^llant  contended,  ifhat  fome  df  his  wkneflef  who  had 
deponed,  had  not  been  examined,  copcerning  feveral  fadf,  which 
It  appeared  by  the  oaths  of  his  other  witnefles  that  they  had  parti* 
/cularlcnowiedi^  of.;  and  thetefbre  thofe  ought  to  be  re-examined 
upon  the  ground  of  the  controverted  lands^  and  a  commiffion  or 
warrant  granted  for  that  purpofe.  Though  the  Court  indeed 
fometimes  in  extraordinary  ci^fes  have  dtre£led  evidences  to  be  re« 
examined  in  their  own  prefencei  for  clearing  any  point  that  might 
be  doubtful  in  their  oaths  {  yet  they  ncvjcr  allow  witnefles,  who 
tad  deponed  before  the  Court,  to  he  re«e^mined  i^pon  a  com- 
miffion.  Thtee  of  the  witnefles  in  ^ueftion  were  itii^ti  aifoia 
^inburghk 

After  a  puffuer^s  own  evidences  lave  deponed,  and  lie  has  tn 
opportunity  of  feeing  the  teflimonies  of  the  evidences  brought  ^in 
for  die  defender,  the  Court  never  allows  the  purfuer  to  bring  in 
more  witnefles  than  he  has  at  firft  made  choice  of,  led  the  one 
might  contradifl  the  other,  and  thereby  be  guilty  of  perjury : 
and  in  a  parallel  cafe,  betwixt  Mackenzie  of  RoCend,  and  .Swin-  njunttiul 
ton  of  Strathore,  the  Court  of  Se(&on  refufcd  to  grant  warrant  *  J^Jl'* 
forJummoning  new  witnefles.  '^'  ' 

The  appellant  contended,  alfo  that  fome  of  tihe  witnefles, 
whom  he  b^d  difcovered  to  he  neceflary  for  kispurpofe  were  not 
in  Scotland  at  the  time  of  the  examination,  and  fo  could  not  be 
brought  in  evidence ;  and  fecondly,  that  the  appellant  could  not 
be  barred  from  further  proof  until  circumduction  of  the  term. 
But,  when  the  appellant  put  into  Court  a  lift  of  the  twelve  new 
whneffes,  it  was  averted  for  the  xefpondent,  that  feven  of  them 
vere  either  d<»dj  oj  none  :fuch  to  b?  found  out^  and  that  the 
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ether  five  were  the  appellant's  own  tenantSj  whom  he  coulel  DOt 
be  ignorant  of^  and  might  have  fummoned  with  the  firft  thirty* 
five  witnefles.  To  this  no  anfwer  was  made.  And  though  there 
was  no  circumdu6lion  of  the  term  made  when  the  appellant  pe- 
titioned the  Court  in  July  1718,  yet  fuch  circumdudion  was 
made  in  December  thereafter,  before  the  petition  of  appeal  wai 
lodged  ;  and  that  interlocutor  is  not  appealed  from. 

The  appellant  in  the  Court  below  fupported  his  allegatiom  bj 
the  decifions  of  the  Court,  Sir  John  Houjlon  agatnji  Cochran  «/ 
JCihnarotwck^  and  Smith  againjl  the  Fewars  of  Brichen^  in  both 
which  cafes  the  Court  allowed  the  purfuers  a  warrant  for  fuo- 
moning  new  witnefTesl  But  thefe  precedents  differ  very  mudi 
from  this  cafe  ;  that  of  Sir  John  Houdon  againft  Cochran  wasm 
order  to  difcover  a  fraud  \  and  there  it  appeared  that  feme  wit« 
pedes  pointed  out  new  difcoveries  that  might  be  made  by  otherS} 
which  in  fuch  a  matter  it  was  moft  juft  for  the  Court  to  enquire 
}nto.  But  here  the  fa£ls  were  all  plain,  done  in  the  open  fields, 
within  a  furlong  of  the  appellant's  houfe,  and  he  and  bil 
tenants  were  daily  witneiTrs  of  the  refpondent's  pofleffingthe 
ground  in  controverfy,  and  fo  could  not  be  ignorant  of  the 
proper  witnefles  he  was  to  make  ufe  of.  Neither  is  the  cafe,  Sniiil 
ugaitijt  the  Fewars  of  Brichen,  the  fame  with  this  \  for  that  a£lioa 
was  at  the  tnllance  of  a  mintfter  for  proving  what  the  defenden 
were  in  the  ufe  to  pay  yearly  to  his  predeceflbrs  ;  minillers  aie 
prtfumed  to  be  ignorant  of  what  their  predeceflbrs  poiTefTed,  aoi 
by  their  ignorance  their  fucceflbrs  in  oiEce  might  be  deprived  of  2 
living.  Before  any  fuch  warrant  be  granted,  even  in  the  mull 
favourable  cafe^  the  Court  mud  be  fatisfied  that  it  isr^/nc^'>'^ 
veniens  ad  tiotiiianu  The  refpondent  is  fuIEciently  fupported  bj 
the  a£k  of  Parliament  1672.0.  i6.  Art.  25.  whereby  it  is  ftatuttdi 
that  **  there  fliall  only  be  two  diligences  againil  witneifrs"  &ci 
fo  that  if  they  appear  not  to  give  evidence  upon  the  firft  fummoDS 
there  is  afecond  warrant  for  taking  them  into  cuftody  until  thcj 
give  caution  to  appear:  and  he  is  fupported,  alfo  by  the  a£lsof 
fcderunt,  by  which  it  is  clear  the  appellant  is  excluded  from  aH 
pretence  of  fummoning  new  witnefTes. 
Jii^fmcnt,  After  hearing  counfcl,  It  is  ordiredand adjudged^  that  the  petilhn^ 

^ji^%o/  ond  appeal  be  dtftniffcd^  and  that  the  interlocutors,  fentences  ordecrm 
complained  of  in  the /aid  appeal  be  affirmed :  and  it  is  further  oriHti\ 
that  the  appellant  do  pay  or  caufe  to  be  paid  to  the  rejpohdtnt  tbejun  ff 
3  c/.  for  his  co/Is  in  refpeB  of  the  f aid  appeal. 

For  Appellanty     Jpavid  Dalrympfe.      Rob.  Raymond.  JfiB* 

Hamilton, 
ForRefpondent^  Thomas  Ltdtuyc^e.    S(im.M€<id^ 
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The  CommiiBoners  and  Trullccs  of  the  n^  ^ 

forfeited  Lftates,  ...  Jppellanisi  ^'* 

Kenneth  Mackenzie  of  AlTint,  a  minor, 
by  Colonel  Alexander  Mackenzie,  his 
Curator. Reffondeni. 

\0  February  1719-20. 

jSEi 9f  Pa^Iiamnff   5  Gto»   i  r.  i».  Ptf^i/  urtahftJ  rf  T^ai/«7.<— The  A6| 

5    Geo.    I  c.   21.  having   Itmired  a  eerain  time  for  prefen'iig  cxccpitonsy 

again  A  a  forfeitures  a  perfon  who  prefented  hit  exceptioiss  a*  prmeftaAC  heir  of 

a  trnrtee  could  nut^  after  cxpiratioo  of  the  time  limited  reply  aa  profeftaol 

heir  of  thdfc  for  whom  the  trott  w^s  created. 

Trufi  Efi^te  ke/Jfir  a  P<t/t/7.— An  elUte  held  in  truft  for  the  Earl  of  Seafbrth, 
a  pap.i^y  was  R>rfeited  to  the  public  by  bis  attainder,  and  could  not  be  t^cA 
up,  bjf  the  proteitAnt  heir. 

A  BOUT  the  year  1650,  George,  then  E^irl  of  Seafortb,  having 
^^  contra3cd  very  large  debtSi  many  of  his  creditors  obuined 
apprifings  againft  his  r dates.  Afterwards  George  Earl  of  Cro- 
marty, and  other  friends  of  thtr  family  compounded  with  fome  of 
llie  creditors  who  had  recovercrd  the  apprifings  that  were  prior 
and  preferable  $  and  thefe  apprifings  were  transferred  to  them  ia 
tnift  for  the  family.  Thefe  apprifin^^s  not  being  redeemed  within 
ten  years,  the  abfolute  property  of  the  eftate  became  thereby  vefted 
in  them,  and  many  of  the  creditors  were  excluded.  And  thcap- 
prifings  in  the  perfons  of  the  Earl  of  Cromarty  and  others  were 
conveyed  to  one  Kenneth  Mackenzie,  and  by  him  again  made 
orcr  to  Ifabel  Countcfs  of  Seaforth,  as  truilee  for  the  family* 
This  If^ib^;!  afterwards  made  a  conveyance  thereof  to  Kenneth 
Mackenzie  of  Grunziard,  and  died  in  1715. 

Ifabel  Counttfs  of  Seaforth,  had  three  fons,  Kenneth  Ear]  of 
Sfaforth,  who  died  before  her  in  1701,  father  of  William  late 
£)rl  of  Seaforth,  John,  father  of  the  refpondent  Kenneth,  and 
Colonel  Alexander  Mackenzie,  Kennrth's  curator.  William 
Earl  of  Seaforth  was  a  profefled  papift  i  the  refpondent  was  next 
proteftant  heir  of  the  family. 

By  uSt  of  Parliement  1  G.  I.  c.  42.  the  faid  William,  Earl  of  t  o.  t, 
Seaforth,  was  among  others  attainted  of  high   treafon,  from  the  *•  **• 
24th  of  June   1715  ;  and  by  an   a£t  1  G.   I.  c.  50.  the  eilates  ,  q^  ^^ 
whereof  any  perfon  attainted  was  fcifed  or  pofijfled  on  the  a4th  c.  50. 
of  June  1715,  were  vefted  in  his  majedy  for  the  ufeof  the  publick; 
and  thefe  eftates  were  afterwards  veded  in  the  appellants,  to  be 
Cold  for  the  ufeof  the  publick  by  the  ad,  4  G.  1.  c  8.  »    4G.  1.  c.8. 

The  appellants  caufed  the  edate  of  Seaforth  to  be  furveyed  as 
^nc  of  the  eftates  forfeited,  and  veded  in  them  i  but  in  this  they 
were  oppofed  by  the  refpondent.  After  the  attainder  of  Earl 
William,  the  refpondent,  Kenneth  Mackenzie  of  Aflint.  wis,  by 
bis  curator  Colonel  Alexander  Mackenzie,  ferved  nearcd  proulU 
ant  heir  to  the  faid  Ifabel  Countefs  of  Seaf  jxl1i>  uu  the  groaiid  of 
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the  attainted  EarFa  being  a  papift  ;  and  claimed  the  tSti^t  of  Sea- 
forth  as  belonging  to  him  in  property  upon  that  right,  exclufiveof 
the  right  of  the  faid  WilltHm  late  Earl  of  Seafortb  attainted. 

|0.4.«.a«  It  being  enaAcd  by  the  zCt  $  G.  I.  c.  22.  that  it  (hould  he 
lawful  to  eveiy  pcrfon  pretending  right  to  any  eftate  funeyedbj 
the  faid  truftees  in  Scotland,  for  the  ufe  of  the  publick  to  preiint 
their  exceptions  on  or  beiore  the  ^(t  of  Auguft  1715^  to  the 
Court  of  Seffion  in  Scotland,  two  feveral  exceptions  wcrepce«' 
fented  to  that  Court  againft  the  furvey  of  the  eftate  of  Seafordu 
The  firft  of  thefe  was  in  the  name  of  the'rcfpondcnt  and  bisca* 
rator,  fettin^  forth  that  the  eftate  belonged  to  him  in  propenyat 
proteftant  heir  to  Ifabel  Countefs  of  Seaforth }  and  that  William  the 
attainted  earl  had  no  manner  of  title  to  it*  In  fupport  of  this  acqn 

iToot  c.  «•  ^^^  ^^  founded  upon  the  zQt  of  Parliament  1700,  c.  3.,  intitakd 
"  A€t  for  preventing  the  growth  of  popery**  $  by  wh}chitis 
inter  alia  enaAed>  '*  that  no  perfon  or  perfona,  profeffing  the  popil^ 
<'  religion,  paft  the  age  of  1 5  years  fliall  hereafter  be  capable  to  foe* 
'<  ceed  as  heirs  to  any  perfon  whatfomeTer,"&c.  AndifanyperToa 
orperfons  educated  in  the  popifii  religion  (hall  happen  to  fucceed 
as  heirs  to  their  predeceflbrs  before  the  faid  age  of  1 5  years,  thef 
(hzll  be  obliged  to  purge  themfelves  of  popery  by  taking  the  formsb 
by  the  afl  directed  before  they  attain  to  the  (aid  age.  And,  **  if  the 
**  fucceiTion  devolve  to  any  papift  after  the  age  of  1 5  years}  or  asf 
^^  conveyance  (hall  happen  to  be  made  in  their  favours  to  any  per* 
'*  fon,  whom  they  might  have  fucceeded,  or  the  right  be  dcfolfed 
**  to  them  by  fucceflion  or  other  conveyance  before  that  age,  aod 
'*  they  negledl  or  omit  to  renounce  popery  aa  aforeOatid  i  Stn  aod 
<'  immediately  thereafter,  their  right  and  intereft  in,  or  by  the 
<<  aforefaid  fucceflTion  or  conveyance  (hall  become  void  and  noOi 
*^  and  (hall  devo)?e  and  belong  to  the  next  proteftant  hciroc 
^  heirs,  who  would  fucceed,  if  they  and  all  the  intervening  popiOl 
«•  heirs  were  naturally  dead,"  &c. 

The  other  exception  was  in  the  name  of  Kenneth  Mackeoateof 
Grunziard,  the  difponee  of  Countefs  Ifabel^  the  appellanti 
made  anfwer  to  this  laft  exception,  that  the  difpo(]tion  to  thii 
Kenneth  Mackenzie  ^ould  be  of  no  avail ;  becaufe  Cotiotdii 
Ifabel's  own  titles  were  truft  rights  for  the  behoof  of  the  familjef 
Seaforth  and  of  the  late  attiiintcd  Earl,  as  heir  of  the  family,  sad 
tbat  therefore  (he  could  make  no  conveyance  in  prejudice  of  the 
family,  or  in  breach  of  truft  ;  and  that  the  appellants  could  QOV| 
as  come  in  the  rij^ht  of  the  attainted  Earl  compel  the  heirs  o( 
Countrfs  Ifabel,  or  her  difponee  to  diveft  themfelves  of  the  eibtei 
and  of  their  titles  which  were  in  truft  only^  Ontbe  i5thof  Angs^ 
1719,  the  Court  found  **  that  the  right  to  the  nine  apprifiogsin 
^  the  perfon  of  the  f<iid  Countefs  Ifat^l  was  si  truft  for  behoof  of 
^^  the  heir  of  the  family  of  Seaforth;  and  that  (be  could  notdlf- 
<'  pone  {n  favour  of  a  third  party  in  prejudice  of  the  faid  tniftf 
•«  and  therefore  difmiffed  the  exception  of  the  faid  Kenneth  Mac* 
<<  kenzie  of  Grunziard/'  So  far  the  judgment  of  the  9^urtwai 
scquicfccd  in. 
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Tn  the  tooffe  of  the  debate  upon  the  other  exception  pttm 
fented  hj  the  refpondents>  it  was  contended  by  the  appellants 
that  it  now  fell  to  be  dtfrnt^cd  being  founded  upon  the  ferviceaa 
proteftant  heir  to  Conntefs  Ifabel  and  that  all  farther  exception 
vas  barred  after  the  firft  day  of  the  then  current  month.  The 
Court  on  the  faid  15th  day  of  Augaft  17191  '*  found  the  right  of  '-^ 

P  the  nine  ^pprifings  in  the  perfon  of  Ifabel  Countefs  of  Seaforth 
^  was  a  tmft  for  the  bdioof  of  the  heir  of  the  family  of  Sea* 
^  forth,  (a)  and  fonnd  that  the  exceptant's  fervice  as  proteilant 
<v  heir  to  the  faid  Ifabel  Countefs  of  Seaforth,  was  a  fufhcient 
^  title  to  found  his  exception  on,  he  being  apparent  proteftant  heir 
^  to  the  family  of  Seaforth  ;  and  found  that  the  exceptant  might 
^  reply  on  his  right  of  apparency  as  proteftantheir  of  the  family  of 
^  8eaforth>>Cbongh  it  were  not  cxprefsly  fet  forth  in  his  excep- 
••tion/* 

And  after  fubfequent  proceedings,  the  Court,  on  the  i8tli 
0f  the  f;ime  month  of  Auguft  I7i5«  **  found  it  relevant  and 
^  proven,  that  William  late  Earl  of  Scafonh,  was  not  feized  or 
^  poffeffed  of,  or  interefted  in,  or  entitled  unto  the  eftate  of  Sea« 
^  forth  in  his  own  right,  or  to  his  own  ufe  or  any  other  perfon  ia 
*<  tnift  for  him  on  the  24th  June  ryij  years,  or  at  anytime 
^  fince ;  and  that  the  publick,  by  his  attainder,  has  no  right  nor 
<*  tntereft  in  the  faid  eftate'of  Seaforth  $  and  therefore  fuftained 
^  the  exception  prefented  by  the  faid  Kenneth  Mackenzie  of  Affint 
**  as  proteftant  heir,  and  focind,  decerned,  and  declared  accord* 
«  ingly*" 

The  appeal  was  brought  from  <'  part  of  an  interlocutory  fen«  BmocJ  v|^ 
^  tence  or  decree  of  the  Lords  of  Seflion  of  the  15th  of  Anguft  ^^  <7SjK 
**  1719,  and  from  the  whole  interlocutory  fentence  of  the  faid 
f^  Lords  the  18th  of  the  fame  month/' 

Hiodt  ofthi  4pp^lhnf^  Argument. 

The  exception  prefented  for  the  pretended  proteftant  het# 
onght  to  have  been  difmifled,  becaufe  it  was  founded  only  upon 
that  pretended  title  of  proteftant  heir  to  Countefs  Ifabel  the  truf« 
tec,  not  of  proteftant  heir  to  any  of  the  Earls  of  Seaforth, 
forwhofe  benefit  the  Countefs  had  undertaken  the  truft.  As 
heir  to  Countefs  Ifabel  he  could  carry  no  more  than  the  truft 
eftate,  which  was  only  a  name  or  the  oflSce  of  truftee,  but  he 
coald  not  carry  the  right  of  property,  which  remained  in  the  heir 
of  the  family,  and  fo  was  forfeited  by  the  treafon  of  the  late  £arl 
William  who  was  the  heir  of  the  family. 

The  fervice  of  the  refpondent  as  neareft  proteftant  heir  to 
Counted  Ifabel  was  void,  as  not  being  warranted  by  tlie  faid  z8t 
1700,  in  regard  that,  by  that  ^€t  a  fervice  as  proteftant  heir  to 
the  true  proprietor  is  only  allowed;  but  not  a  fervice  as  proteftant 
heir  to  a  perfon  vefted  in  an  eftate  merely  in  truft  for  tlie  behoof 
-of  another, 

(tf)  So  h*  the  iBtcrlocii'.or  not  «i»pealcd  freip, 
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TboB|rh  by  tfaeiA  1700,  a  ftcStlkd  papift  is  dechred  mek» 
paUe  of  focceedtfig  to  an  eftatc,  jti  that  knot  an  abfehitc  'wca^ 
city  taking  pUce  in  all  e?entS|  but  is  a  benefit  introduced  oaly  in 
faTour  of  the  proteftant  heir,  npon  the  condition  that  he  claim  it 
by  ferWng  heir  $  and  if  fuch  ptote ftant  htir  do  not  make  ufc  ef 
the  privilege,  the  foil  right  to  the  eftate  remains  in  the  perfoa  of 
the  popifh  besT)  who  enjoys  the  profitSi  can  charge  it  wtdidebt|{ 
or  alienate  it  at  pleafure.  The  refpondent,  tbe  pretended  protdU 
ant  heifi  never  having  claimed  before  tbe  atlaiadery  the  right  tothf 
eftate  was  on  the  24th  of  June  171  fi  in  the  perfon  of  WUInm 
)»ce  Earl  of  Seafortbt  attainted^  at  lead  of  Counteb  Ifabel,  her' 
heir  or  affignee,  in  truft  for  the  faid  late  Earl,  and  (o  remaiacd 
forfeited  by  his  treafon*  And  the  re^oodents  daimiogthe  eftatt 
after  the  attainder  was  a  direft  fraud  contrived  to  exclude  tbe  riglit' 
*  of  the  publick ;  fince  if  tbe  late  Earl  of  Seafortb  had  not  bees  tt* 
tainted  he  might  have  barred  the  preteofions  of  the  protcfUot 
heir  by  fweariitg  the  formula  contained  in  tbe  a£l  1700  \  bstbtt 
being  now  attainted,  cannot  have  an  opportunity  of  (wearing  tbt 
oath,  and  fo  it  oiuft  remain  uncertain  whether  he  would  bars 
fworn  it  or  not ;  and  of  eonfcquence  whether  or  not  he  wasiao 
pacitated  by  tlie  ad  1700* 

Admitciugy  but  not  granting  that  tbe  refpondents  prctesM 
title  of  proteftant  heir  to  tbe  Earls  of  Seaforth  were  good,  yet  it  a 
plain  that  thefc  two  thles  of  heir  to  Countefs  Ibbel,  and  heirts 
the  Eatis  of  Seafortbt  were  entirely  feparate  rights  to  fepar^w 
cftatesi  tbe  one  a  truft  eftate,  tbe  other  a  right  of  property.  Tbs 
exceptant  therefore  was  bound  either  to  have  laid  his  exceptioo 
»pon  both  titles  as  confiftent ;  or  otberwife  be  could  claiin  00 
more  upon  that  title  of  heir  to  Countefs  If*bely  but  what  (he  her* 
>  felf  was  veftcd  with,  and  poiTdTed  of,  which  was  notliing  skmk 
than  a  nominal  right  of  truft ;  fo  the  other  rights  which  b  tbe 
true  right  of  property,  muft  remain  with  the  publick,  fince  bo 
txceptbn  was  prefented  on,  or  before  tbe  firft  d^y  of  ko^^ 
1719,  upon  any  title  that  could  carry  that  property. 

I'tie  pretended  notoriety  of  tbe  late  Earl  of  Seaforth's  beiog  t 
ipapift  is  good  for  nothing  in  this  cafe,  fince  notwitbftandiog« 
foch  notoriety,  it  was  in  his  power  fully  to  have  fecured  his  ova 
right,  and  to  have  excluded  this  proteftant  heir  by  fweariog  tbe 
oath  recited  in  tbe  a&  1700;  and  thorefore^  it  was  not  old; 
neeeffiry  to  adduce  fume  other  proof  of  his  being  a  papift  tbaat 
^pretended  notoriety :  but  even  fuch  a  proof  cannot  be  fufficicvt 
now  that  the  late  Earl  is  excluded  from  an  opportunity  of  fwttf- 
'ing  the  faid  oath  by  his  attainder,  in  as  ftroog  a  manner  as  if  be 
were  naturally  dead* 

If  the  exceptant's  reafontng  begood,  the  zCk  of  parliament  170O1 
in  place  of  being  an  ABjor  presenting  the  Growii  0/  P^ery^'^^ 
prove  the  greatell  encouragement  to  papiits,  and  the  encreafe^ 
popery ;  for  papifls  in  a  good  correfpondence  with  their  netfc^ 
proteftant  kinfmen,  might  thereby  enjoy  their  eftates  to  tbe  full 
extent,  commit  treafon  at  pleafure,  without  a  polBbility  of  for- 
feiting fuch  eftaccs  by  their  treafoas,  but  would  always  Imtc  aleeo' 
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fitf  for  tliem  by  the  tntenrention  of  the  preteodeil  proteftant 
kmfmcn^  ani  their  daiming  the  eftate  thongh  after  an  attainder. 

Headt  of  the  Rcfpondehfs  Argument. 

The  aft  1700  exprefsly  declares,  that  if  the  popifh  heir  do  not 
renounce  popery  before  his  age  of  15  years,  his  right  and  intcrcll 
fiall  become  void  and  null^  andjhall  devolve  and  belong  to  the  next 
fntefiant  heir  \  to  whom  likewifc  the  rents  and  profits  of  the  " 
eftate  from  and  after  the  popifh  heir's  incurring  the  irritancy  ar€ 
declared  to  belong.  So  the  very  fame  claufe  which  makes  the  popiili 
beir^s  right  void  and  null,  at  his  age  of  15  years,  grants  the  rents 
atid  profits  of  the  eftate  from  that  period  to  the  proteft^nt  heir; 
ItftdthoQgh  the  a£t  declares  that  the  proteftant  heir's  right  (hall  be 
burdened  with  the  debts  of  the  popifli  heir,  yet  that  provifo  is  to  be 
nnderftood  only  of  fuch  debts  of  the  popifh  heir  as  were  contraAed 
before  his  exclufion  from  the  fucctffion  thit  is  before  the  15th 
year  of  his  age.  Any  other  conilru£lion  mufl  render  the  a£i  of  n<» 
ttfe,  for  if  the  popith  heir  had  a  power  to  charge  the  eftate  with 
debts,  after  that  pcrriod,  the  dvfign  of  the  ad  might  be  utterly  a-* 
voided  by  the  papift's  contracting  debts  to  the  value  of  the  eftate. 

The  appellants  contended  that  there  was  no  evidence  offered 
that  the  attainted  perfon  w;is  a  pnpift  ;  but  befides  the  notoriety  of 
the  fad.  the  verdid  of  the  jury,  who  ferved  the  refpondent  pro« 
leftant  heir  to  his  grandmother  Countefs  Ifabe),  is  a  legal  proof 
that  the  late  Earl  was  a  papift  otherwife  fuch  verdick  could  not 
Bare  been  returned. 

They  alfo  contended,  that  the  refpondent  could  not  be  ferved 
proteftant  heir  becaufe  the  late  Earl  had  (wo  children  alive  :  but 
the  a£l  provides  that  infants,  theiifue  of  popifh  parents*  fliall  be 
deemed  popifh  ;  therefore  the  fervice  is  ftiil  good,  for  the  chtld^ 
ren  are  infants,  and  under  the  education  of  popifti  parents,  be* 
gotten  and  born  after  the  rebellion,  and  their  blood  attainted* 

With  regard  to  the  late  Earl's  power  of  taking  the  formuTa 
prefrribed  by  the  a£l  within  10  years,  this  could  not  be  forf^ited^ 
it  being  a  perfoaal  a£t,  which  nobody,  but  he  could  perform. 

Countefs  Ifabel  was  infeft  in  this  eftate,  her  right  was  upon 
record,  nor  did  there  appear  any  truft  in  the  deeds  under  which  (he 
claimed  \  fince  then,  (he  was  the  only  apparent  owner  of  the  eftatr, 
the  refpondent  muft  have  ferved  heir  to  her  in  order  to  eftabliih 
his  rightt  The  truft  was  only  declared  by  the  judges,  after  the 
exceptions  were  prefented  ;  and  though  (he  was  but  a  truftee,  and 
though  the  refpondent  ftood  only  in  her  right,  yet  that  truft  could 
not  1^  for  the  benefit  of  the  kite  Earl  of  Seaforth ;  for,  by  the  a£k 
170O1  he  could  not  pofBbl^have  any  right  whatfoever  io  his  per« 
foD}  and  confeqaently  the  appellants  could  have  none.  The 
truft  was  only  for  the  benefit  of  the  heir  of  the  family  cnpabl^ 
to  take,  which  is  the  refpondent;  and  as  the  late  earl  could 
not  have  compelled  Countefs  Ifabel  to  diveft  herfelf  of  the  truft 
in  bis  favour,  fo  neither  could  the  appellanta :  and  as  the  truft 
was  not  declared  till  after  the  exceptions  were  prefented,  and  con->, 
fcQuentlj  cotdd  not  be  tak'^n  notice  of  thereio,  fo  that  will  not 

bar 


4^  CUU  Otf  AmAL  P&OU  $eOTLAN|V 

liar  faim  ftill  from  infiftisg  that  tHough  this  was  a  traS^yet  it  vai 
a  truft  for  himfelf^  and  be  w^B  tbe  only  perfoa  who  could  daipi 
the  benefit  of  it* 

With  regard,!  o  the  alleged  oottafioo,  all  ferricet  aie  conaeAdl 

ivith  thedeath^of  the  party  ferved  to,  and  drawn  back  accordiDslj j 

and  the  intervening  attainder  cannot  alter  the  cafcj  feeing  befoi^ 

Earl  William  was  attainted  he  was  by  tbe  a$  1790,  difabied 

from  having  any  right  wha^foever  in  his  perfon  |  and  all  ajipear- 

anees  of  coUufion  are  e:8:claded  by  the  ibUoving  fa£ls:  That  the 

ftfpondent*s  father  had  long  fince  taken  out  briefs  to  ferre  biffl'< 

felf  nearelt  proteftant  heir  to  Earl  Kenneth»  which  wcie  adrqr 

cated  to  a  higher  judicatory  by  the  late  Earl  William  and  after« 

airards  dropt  by  reafon  of  the  death  of  the  refpondent's  fatheti 

iirhich  happened  foon  after  :   that  the  refpondent  was  a  minor: 

ihat  his  curator  ^as  out  of  the  country  10  thefervice  of  gofoa- 

Aient :  that  the  minor's  briefs  were  ta^n  ou^  ()iortlf  after  the 

Countefs'a  death ;  and  that  tbe  fervice  po^Id  i>ot  be  foouer  com- 

pleated,  becaufe^  before  the  attainder,  the  frire  of  Rofti  what 

jthe  Eftate  lies  was  iiaacceiBble^  being  at  that  time  the  feat  of  die 

rebellion. 

^SS^        A  £|er  hearing  coonfeli  iie  quf/lien  fifaf  put  whethfr  the fiiilh 

f 719.20.      ^^^^  fi^^  ^  fiviffeds  it  W0S  nfthud  m  the  ^jfirfnative*   (k: 

dered  and  adjudged^  thatfi  m9(ch  of  tin  deprti  or  u^bcu^^ 

fence  of  the  Lord^  rf'  SejffSon^  of  foe  i^tb  of  ^ugufi  I7I9>  wi^ 

they  found  *'  the  re^ndent  the  tMcManrs  fefv^ce  as  pretfflcai  bar  i 

«'  jyhbel  late  Coutttefs  of  Seafhrth  afuffUient  title  t9  found  his  ovtfr 

**  tiott  on^  and  that  tbe  exceptant  might  reply  on  its  right  ofafpamtf 

•*  as  Proteftant  heir  of  the  family  ojfSoqfirth,  tbpsgh  it  foeremimr 

**  prefsly  fet  forth  in  his  j^ccption  ;*'  ^nd  alfo  the  tviok  i»terhaft$rf 

fentence  of  the  /aid  Lords  g/"  Sejion  of  the  i  tth  of  Asiguft^  vthvi^ 

they  ^^  found  it  relevant  and  proven  that  IFilUam  late  Eearl  ofit^ 

<*  forth  nvas  mtfeifed^  or  poffejfed  of  or  intereftcd  in^  or  entitkitt^ 

^  the  ejlate  of  Seaforth  in  bis  own  rights  or  to  bis  otun  uftf  vr  esj 

**  other  per/on  in  trufi  for  hiwy  on  the  Zi^hof  June  111$^  or  eteOj 

"**  iimejince^  and  that  the  public  by  his  attainder  had  no  right  erii^ 

^<  ter^  in  the  faid  eftaU  of  Seaforth^  be  reverfed :  eiad  it  is  fir* 

ther  ordered  that  the  refpondents  be  removed  from  eUpojfeffienij^ 

ejlate  in  quejiion  mihicb  they  have  okained,  ati4  from  tbe  rtcaft(f 

the  rents  and  profits  thereof  ^   and  thai  the  faid  commfjvmen  t» 

tru/lees  for  the  forfeited  eftatei  take  poff0on  and  receive  tbe  r««lf 

4ind  profits  thereof^  and  proceed  to  execute  the  powers  and  outberit/^ 

in  them  vefled  vjith  refpeB  thereto^  any  right f  title f  or  claim  sf  ^ 

r^pondents^  or  eitljer  of  them ^  notwithfianding. 

For  Appellants,     Ro,  Dundas^         Tho.  Reeve. 
jFor  RefpondcntSj  Robert  Raymond.  Duti*  Forbes.     WiU*  ^ 

milten. 


€a$£S  o#  appeal  tblou  icottA|ii>«  i^6p 

IVilltam  Morifon,  of  JPrelioh  Grstiige, Efq  ;    Appellant}  Cafe  58. 

Sr  Wiffiam  Scott  of  Thirteftayn,  William  FounuUi. 

Niibet  of  Dirleton^  and  John  ScbCi  of  Har-  ^^  Feb. 

den,  a  Mmor>  by  his  Guardian^         *        Rsfpondents.  >^97- 

19th  A*.  17  tp^ao.  jrjin. 

aM»j«^  ^1/  »V^r-A  fciM*>  with  a  d«6  40  ItamakhaXf  is  gnatetf  bbnk  '^^ 
in  chft  cg«diior*f  iiuikc»  0M  ddivend  to  a  wifc^  duriAf  tha  fvbAftacc  ofber 
aMtria|c  i  the  bullMnd  entaila  his  real  eftacc  ra  the  gr4Q,tAr  of  tK«  bood,  aa<l 
alfo  cooveyt  to  him  ail  bil  pcrfonal  e((ate,  bat  was  not  prK7  to  faid  bond : 
10  a  coanpetifSoo  batwaeu  the  c xecdtor  oi  the  boibaod,  aod  the  ciecouM'  of 
die  «i&9  the  hnibond'a  tiecuior  ia  paefmed  to  laid  boni  i  aad  the  «i6*t 
esecvtor  ii  oiderad  to  rafboi  what  hk'd  been  paid  to  her,  in  her  widowhood* 

Oemr^  Di/jb9fithM,-mA  general  dilpoflcfon  of  a  man*s  perfonal  aftate,  lAade  iff 
favoor  or  one  tM  had*  without  the  biiiba&d*s  hiMlvladte,  fraMtd  a  baii< 
la  the  wife,  did  odt  teieaib  cbia  bead* 


s 


IR  Joho  Ki(&et  of  liirleton,  deceafc J,  having  iflue  ontj  one 
daughtcft  difpofed  of  her  in  marriage  to  Sir  William  Scott 


of  Hardea.  Of  this  marriage  there  was  no  iflue ;  and  Sir  Joha 
Ki(bet  fettled  hi$  whole  real  t(la(e»  worth  about  3000/.  per  aon* 
aod  alfo  conveyed  all  his  perfonal  eftate,  acquifiia  et  acquWinic^ 
to  the  refpondent  William  Nifbet,  paffing  by  his  daughter. 

Soon  after,  in  March  i688»  the  refpondent,  Wilham  Nilbetf 
executed  a  bond  for  40,000  merks,  Scots  blank  in  the  name  of  the 
obligee,  #ith  a  chufe  of  amiiial-i^nt  \  sfnd  delivered  it  to  Lady 
NI{b«t,  the  fecond  wife  of  the  faid  Sir  John  Ni&et,  during  his 
Tifetime*  or  to  one  fienfteti  of  Grubber,  oti  her  behalf.  Thia 
Lady  Niibet  waft  not  tho  mothet  of  Lady  Scott,  Sir  John's 
daughter. 

Sir  John  NKbet  dying  foofi  after  inteftate^  an  agreeitient  waa 
entered  into  between  the  refpondent  William  Nifbct  and  the  faid 
Sir  John's  widow,  whereby  Qie  delivered  up  to  him  the  faid  bond 
for  40,000  merks,  to  be-  cancelled ;  and  he  executed  a  new  bond 
to  her  for  30,000  merks  in  lieu  thereof.  Mutual  releafea  wer^ 
Ihea  giveri,  and  (he  at  the  fame  time  executed  a  deed^  wherebjf 
ihe  obliged  faerfelf,  that  in  cafe  Lady  Scott,  Sir  John^s  daughter, 
Ihould  be  found  to  have  any  right  to  the  faid  bond  of  40^000 
inerki,  that  ihe  (hould  then  deliver  up  to  the  refpondent  Williaih 
Niibet  the.  faid  fecpnd  bond  for  30,000  merks. 

Upon  this  new  bond  the  refpondent  William  Niibet  made  one 
]»yment  to  the  widow  of  6000  meiks  in  16919  and  another  of 
3141/.  10/;  Scots  in  t693 :  and)  for  the  widow's  further  fecurity 
tiA  payment  of  the  faid  bond,  he  obliged  himfelf  to  communis 
cate  and  convey  to  her  two  difpofitibns,  by  which  Sir  John  Niibet 
had  made  over  to  him  the  refpondent  all  the  eftate  that  he  then 
^d,  or  Ihould  acquire  during  his  life. 

Lady  Scott  of  Hafden  was  afterwards  confirmed  ezecotrix  to 
her  father  Sir  John  Niibet }  and,  with  confent  of  her  hufband, 
brought  an  aftioa  before  the  Court  of  Seffion  againft  the  tefpon* 

dent 
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dent  William  Nifbett  and  the  widow  of  Sir  J^tnty  br  ptyment  to 
them  of  the  faid  40,000  merks.  Soon  after  the  commencemciit 
of  this  adlipn  the  widow  died,  and  the  appellant,  her  brodier  and 
cxecttior,  was  made  partf  to  the  f^ime. 

In  this  adion  the  refpondent  William  Ni(birt>in  January  1697, 
was  examined  upon  oath  as  to  the  circumAances  of  the  tranfac- 
tion  i  and  deponed,  that  the  faid  bond  for  40,000  tnerks  wm 
granted  to  the  f^id  Sir  John's  lady  daring  her  marriage,  andthit 
after  the  faid  Sir  John*8  decesie,  his  widow  delivered  him  up  die 
faid  bond  of  40,000  mrrks,  which  he  cancelled,  and  in  lieu  that' 
of  executed  a  new  bond  to  her  for  30,000  mcrks,  of  which  k 
had  paid  fome  part.  The  Court,  by  interlocntors  on  the  6th  asd 
itthof  February  1697,  deeerned  againft  the  refpondent  Willitn 
Niibet  for  the  faid  30,000  merks  in  favour  of  Lady  Scott  aod  her 
liufband,  and  found  that  William  Nifbet  might  have  a  dedodxn 
of  what  fums  he  had  paid  on  the  faid  bond,  referring  a  power  to 
Lady  Scott  and  her  hufband  to  claim  the  fum  fo  to  he  dedafidi 
from  the  appellant,  as  executor  of  his  (ifter  Lady  Ni(bet,  to 
whom  thefe  payments  had  been  made^  and  alfo  decerned  for  the 
other  10,000  merks^  which  made  the  complement  of  the  M 
*  bond. 

The  appellant  afterwards  infifted  that  the  bond  for  40,000 
nerks  was  afligned  by  Sir  John  Nifbet,  the  hufband,  to  the  refpon- 
dent William  Nifbet,  by  a  general ^'dflignment  made  tohimofall 
his  perfonal  eftate,  goods,  and  effefls,  ac(fiifita  et  acfuirttiifi; 
but  the  Court,  on  the  19th  of  February  1697,  «  found  that  (^ 
**  bond  was  not  transferred  by  the  difpofition  granted  by  the  laid 
<<  Sir  John  Nifbet  to  the  refpondent  William  Nifbet,  but  that  the 
*'  fame  did  belong  to  the  Lady  Scott  as  executrix  to  Sir  Joho 
«*  Nifbet/'  And  upon  the  25th  of  fame  month,  the  Court  "  pe- 
**  ferred  the  Lady  Scott  and  her  hufband  to  the  appellant  as  to 
**  the  fums  in  the  faid  bond  owing  by  the  refpondent  WililaA 
««  Nifbet.*'  The  decree  of  the  Court  was  fucd  to  cxecotioa 
againft  the  refpondent  William  Nifbet,  and  he  was  thereby  com* 
pelied  to  pay  to  Lady  Scott  and  her  hufband  the  fum  of  21*267 
merks,  which  with  the  fums  formerly  paid  by  him  to  the  widov 

'  was  in  full  of  the  bond  for  30*000  merks  and  intereft ;  and  Ui] 
bcott  with  confcnt  of  her  hufband  granted  a  difcharge  to  the  re- 
fpondent William  Nifbet  for  the  money  fo  paid  to  them,  with 
abfolute  warrandice  from  them  their  heirs  and  executors  jolDdj 
and  federally* 

Lady  Scott  and  her  then  hufband,  further,  brought  their  aflioi 
againft  the  appellant  for  the  fums  received  by  bis  fitter  the  wi* 
dow;  and  the  Court,  by  two  interlocutors  of  the  19th  of  November 
1702,  and  loth  of  July  1707,  «  Ordained  the  appellant  to 
**  refund  the  faid  two  payments  of  6000  merks  and  3141^  i^* 
«  Scots.'*  ^ 

Sir  William  Scott  of  Harden  dying,  his   widow,  was  aftc^ 

^wards  married  to  Sir  William  Scott  of  Thitlcftayne,  her  feQon<l 
hufbiuJ* 

The 


The  appeal  was  broii(i;te  (roin- «  fcvcral  <l«cfetal  ordem  of  the  Cotered, 
*^  Lords  of  Seffion  of  tbe  19th  and  25tb  of  February  16971  the  '4  April 
^  f 9th  of  Norember  170a,  aod  lothof  July  1707."  '^'** 

The  appeal  was  prefentcd  on  the  1 4th  of  April  17149  and  the 
two  inteiloctttors  of  February  1697  were  then  only  appealed 
ffom ;  the  two  others  were  afterwards  addtd.  Great  alteraliona 
took  place  afterwards  in  the  fittiation  of  the  partiesi  before  the 
appeal  was  finally  diicufied.  Lady  Scott,  the  daughter  of  Sir 
ifohn  .NiJbet,  ^ied^  and  the  cftate  of  Harden  haTiog  come  to  the 
heir  of  entail*  of  the  Highchefter  branch,  was  pofleflTed  by  two 
jsiiiotafttorefivcly :  nrmch  delay  was  occaQoned  by  making  theCe 
dUfignent  peribns  aed  their  gvardians  or  curators  parties  to  the 
appeal ;  though  tbe  different  Heps  taken  are  not  of  importance 
cnoogh  to  be  more  natnutely  taken  notice  of. 

At  the  time  of  bearing  the  appeal,  Lady  Seott«  the  daughter  <ff 
5ir  John  Ntfbet,  was  dead.  Sir  William  Scott  of  Thirlc*(layne» 
4ier  lur^iving  hnftand,  being  her  perfonal  reprefentative ;  John 
Soott  of  Harden,  the  minor,  was  the  heir  of  entail,  and  perfonal 
Yrprrfcotnttve  of  Sir  William  Seott  of  Harden,  the  firft  bu&aod 
'Of  Lady  Scott,  Sir  John  Nifl>et's  daughter. 

Hrads  of  tie  Appellant^s  Argununt. 

^The  bond  for  40^000  merks  was  defigned  by  the  giver»  for  the 
Hdy  herfelf,  exclufive  of  the  hnfband's  right:  and  the  bond  was 
caculated  for  that  purpofe,  viz.  by  leaving  the  obligee's  name 

1)latik,  as  was  then  allowed  by  the  law  of  Scotland,  as  blank  in- 
dorfements  on  bills  now  are  in  England ;  by  a  claufe  of  annual- 
rtrnt,  which  regularly  excludes  the  jvs  mariii  as  to  the  principal 
fam ;  and  by  depofiting  the  bond  in  a  truftee's  hand,  not  to  be 
delivered  to  the  lady  till  after  her  hu(band*s  death,  for  non- 
delivery of  evidents  fofpends  conveyance  of  property  at  any  dme. 
It  was  therefore  (training  both  againft  the  defign  of  the  parties, 
and  the  law,  to  make  the  faid  bond  for  40,000  merks  any  part  of 
Sir  John  NiAet's  cftate. 
If  it  had  been  in  bonis  d^nBi^  (as  it  wat  not,)  yet  the  deceafed 

'  having  by  two  deeds  difponed  to  his  heir  of  entail,  all  that  he  had 
or  (hould  acquire  during  his  life }  and  that  difpofition  having  bcca 

'  made  over  to  the  appellant's  fifter  in  fecurity,  it  is  evident,  that 
Lady  Scott  and  her  hoiband  could  have  no  pretence  of  title  to  it» 
hy  virtue  of  thenr  confirmation*  And  further,  in  both  difpo« 
fitions  Lady  Scott  is  exprefsly  excluded,  as  being  already  pro- 
vided for* 

It  was  objeAed,  That  the  faid  bond  for  40,000  merks  could 
not  be  faid  to  be  contained  in  either  of  the  difpofitions  in  favour 
of  the  heir  of  entail,  becaufe  Sir  John  Nilbet  could  not  be  fup- 

'  pofed  to  know  of  it*  But  in  all  deeds  of  a  teftamentaty  nature, 
as  the fe  are,  a  general  claufe  is  thrown  in  of  purpofe  to  compre- 
'htnd  what  may  not  fall  fpecialiy  under  confideration  for  the  time, 
and  it  were  of  too  dangerous  coofeijoence  to  explain  fuch  claufcs, 
with  relation  to  what  might  or  might  not  be  in  contemplation  at 

~  the  making  of  them.    Indeed,  it  is  certain,  Sir  John  could  not 

tl^ink 
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think  of  tht  bond  in  qoeftion,  when  he  made  thofe  dirpoGd<flu| 
for  it  ^ai  not  in  being  till  neir  t  year  after  the  laft  of  them. 

It  W2i  objeAed  farther,  that  the  laft  general  difpofition  obliges 
the  heir  df  entail  to  employ  the  fums  for  particular  ufes  $  and| 
therefore}  that  he  toilld  oot  apply  it  for  other -piirpofeS}  bf  his 
agTpement  with  Lady  Nilbet;  That,  indeed^  may  concern  the 
hcirt  of  entail*  but  no  ways  the  Lady  Scott|  and  her  hoflModi 
from  whom  the  eftate  real  and  perfonal  it  exprefsly  coomcdi 
and  even  the  heir  of  entail  cannot  hinder  WilliaiH  ]!«ifl>et»  nod 
giving  bond  to  whom  he  pleafet. 

The  refpoodents  have  contended  that  whether  thefe  deaeesi 
be  reverfed  or  not,  the  appellant  can  never  recover  hU  money,  be- 
tatife  of  fome  private  tranfaAions  between  Sir  William  Scoit  of 
Harden  and  bis  lady ;  by  which,  notwithftanding  Sir  Willtam 
had  right  to  the  fums  in  queftion,  yet  Sir  William  had  agreed 
that  thefe  funis  (hould  belong  to  his  lady^  and  that  the  appdte^ 
bad  releafed  all  demands  upon  her.  Bot,  as  to  the  private  ttmf* 
aQions  between  Sir  William  Scott  of  Harden,  and  his  lady,  the 
appellant  humbly  conceives  thefe  can  neVer  aft&  him :  snd  as 
for  the  releafe  to  the  lady,  it  is  only  for  a  part  of  the  fami  claimcdi 
and  in  it  the  appellant's  adions  and  claims,  and  even  this  ippcil 
are  exprefsly  referved  againft  all  the  other  refpoddents  for  tbe  re- 
mainder thereof ; /and  if  the  refpondents  have  this  or  any  other 
matters  of  difcharge  of  the  fums  claimed  by  the  appellaoty  tbe 
proper  time  to  oh]c6t  them  will  be  when  the  appellant  brings  his 
a£Uon  inScotland^  for  the  payment  of  his  money»  which  hecafl? 
Hot  do  till  thefe  decrees  be  fet  afide. 

Heads  of  the  A)rgument  of  the  Re^nient  WtlUam  Ntfid. 

This  refpondent  having  paid  the  money  bv  the  decree  of  the 
Lords  of  Sei&on  to  the  faid  Lady  Scott  and  her  hufband,  wherethe 
right  of  both  the  {^artiei  contending  for  it  was  in  iflue  he  onght  atiH 
*hand5  tobefafe,  norlhoiitd  the  appellant  have  any  remedy  agaioft 
him  efpecially  fince  Lady  Scott  and  her  h|iJl>and^  upon  there* 
fpondent's  payment  of  the  money,  gave  him  a  difcharge  thereof 
with  abfolute  warrandice  \  and  the  appellant  has,  pending  this 
appeal,  releafed  the  faid  Lady  Scott,  who  by  her  difcharge  was 
obliged  to  indemnify  the  refpondent*  Bcfides,  Sir  John  Nlibet'i 
widow  uiider  whom  tbe  appellant  claims,  Obliged  herfelf  to  in« 
demnify  this  refpondent.  in  cafe  decree  (hould  ^be  gifcoin 
favour  of  Lady  Scott ;  fo  that  the  appellant  as  reprefenting  bis 
faid  fider,  can  have  no  claim  againft  the  refpondent,  6nce  thatifi* 
demnity  granted  by  her  muft  be  binding  upon  the  appellapti 

Headi  of  the  Argument  of  tbe  Refpondent  Johik  Scoti* 

Sit  JohnNefbit  deceafed,  could  never  be  fuppofed  to  have  afligltd 
the  bond  for  40,000  merks,  fince  he  knew  nothing  of  (t,  and  it  was 
kept  fccret  from  him.  The  firft  deed  of  aflignment  of  his  pcrfooal 
eftate  exprefsly  relates  to  an  inventory,  to  be  left  by  him,of  the  bonds 
due  to  him  \  and  though  an  inventory  was  adually  made,  yet  that 
bond  not  bving  montioucdi  the  affignmcut  could  notpoilibly  coorcy 
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it  to  Ac  refpondent  WiUiam  Nilbet.  It  is  true»  the  fecond  deed  of 
alGgnment  is  in  general  terms,  and  has  no  relation  to  an  inventory^ 
but  that  does  not  alter  the  cafe  ;  becatife,  as  that  was  only  a  con- 
tinuation of  the  former  conveyance,  it  muft  receive  the  fannc  in- 
terpretation by  reafonof  the  affignor's  ignorance,  fo  it  was  grant* 
e<i  with  an  intention  and  deOgn  to  have  the  fums  conveyed,  ap- 
plied for  purchafing  land  to  be  entailed  after  the  f^me  manner 
with  his  other  eflate.  If  this  bond,  therefore,  was  adigned^  then 
it  ought  to  be  hid  out,  according  to  the  dire£lions  in  that  deed  } 
which  plainly  (hews  that  Sir  John  Nilbet  had  no  fuch  thing  in 
view  by  the  adik^nment.  This  will  efFeftually  exclude  the  widow, 
or  the  appellant,  who  claims  under  her;  for  if  the  bond  was  af- 
fi^ned  10  the  obligor,  it  was  thereby  cxtinguilhcd,  and  the  appcl- 
l^Qt  can  cliim  nothing  by  it. 

The  money  p;iid  by  the  refpondent  William  Niitct,  to  the  de* 
ceafcd.  Sir  William  Scott  and  his  lady,  was  applied  entirely  to 
the  feparate  ufe  of  the  lady,  and  fecurities  taken  for  the  fame  int 
her  own  n»mcv  and  (he,  after  Sir  William's  death,  received  pay- 
ment thereof.  If,  then,  the  appellant  had  any  a£tion,  it  mull  be 
againft  the  faid  hdy  or  her  ellate:  but  pending  this  appeal,  the 
appellant  h>is  rcleafcd  the  faid  lady,  and  her  hufband  th^  refpon- 
dent  Sir  William  Scott  of  Thirleftayn  of  this  appeal,  and  the 
ground.^;  thereof,  and  of  all  demands  againft  them  or  either  o£ 
thrm  in  their  own  right,  or  as  pofliflfing  any  part  of  the  eftate 
heritable  or  moveable,  belonging  to  the  deccafcd  Sir  William 
Scott  of  Harden. 


On  the  part  of  the  refpondent  Sir  William  Scott  there  was  fet 
oat  the  releafe  or  difcharge  granted  by  the  appellant,  reciting  thei 
intc/iocutors  from  which  he  had  nppealed;  and  that  the  refp6n- 
dent  and  his  faid  wife  had  paid  him  the  fum  of  15,000  merks ; 
therefore  the  appellant  exonereH,  quit-claimed,  and  fimpliclter  dif* 
charged  this  rt- fpondent  and  his  faid  wife,  their  heirs,  executors, 
and  facccflbrs  whatfoever,  for  themfelves,  or  as  intromitting  with 
any  part  of  the  ellate  heritable  or  moveable  that  belonged  to  Sit 
William  Scoit  of  Harden,  by  whatever  right  or  title,  of  all  ac- 
tions, purfuit,  inftance,  and  execution  whatever,  competent,  or 
that  might  be  competent  to  the  appellant,  his.  heirs,  executors, 
and  fucceflbrs,  of  and  concerning  this  appeal,  and  grounds  where- 
upon the  fame  proceeded  and  was  founded  j  and  of  the  faid  ap» 
peal  itfelf,  and  grounds  thereof,  whole  heads  ?nd  articles  of ^ the 
fame,  with  all  that  had  followed  or  might  follow  thereupon  ^  and 
of  all  other  claims  and  demands  whatfoever  that  the  appellant  of 
kis  forefaids  bad  or  might  have,  any  manner  of  way,  agatnft  thi» 
refpondent  and  bis  faid  wife  and  their  forefaids,  referying  a  power 
to  proceed  againft  the  heirs  of  Sir  William  Scott  of  Harden^  and 
the  refpondent  William  Nifbet*  And  the  appellant  bound  and 
obliged  him,  his  heirs,  executors,  and  fucceflbrs  whatfoever,  to 
warrant,  acquit,  and  defend  his  faid  difcharge  to  be  good,  valid, 
and  fufficrcnt  to  this  refpondent  and  his  faid  wife  and  their  fore* 

T  feidH 
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faidS}  for  their  exoneration  of  the  premifes  at  all  handsi  aod 

againft  all  deadly  as  I'aw  will. 
Judgment,         After  hearioff  counfeli  It  is  ordered  and  adjudged  that  the  petitim 
19  Feb.         ^fjj  appeal  be  difmtffed^  and  that  the  fever al  decretal  orders  cemplaimd 
719-  o.       ^.^  the /aid  appeal  be  affirmed. 

For  Appellant,   Tho.  Lutwyche^    Dan.  Forbes, 
For  Refpondcnt  Wm.  Ni(bct,       Ra.  Dundas. 
For  Refpondent  John  Scott,         Rob.Raytnond* 
For  Refpondcnt  Sir  Wm.  Scott,  Will.  Hamilton. 


Cafe  59.  The  Commiflioners  and  Truftees  of  the  for- 
feited Eftates,         ...         -  AppeUanU; 

James  Duke  of  Hamilton  and  Bran<]on,  a 
Minor,  by  his  Curators  and  Commif* 
fioners,  ..--•-  Refpondcnt. 

26th  iv^. '1 7 1 9-20. 

T^rfntun  under  the  Aci  I  Cto.  1.  t.  »o. — 'Ibirlage,-^ An  z&  of  pirlUmeat 
gives  to  fubjed  foperiori  the  forfeitrd  eftates  ot  their  vad'als :  the  Ear!  ef 
Linlithgow  beinf  atuintedy  fo: feitrd  to  the  Duke  of  Hamilton  a  mill  heU 
of  hit  Grace  as  fupertor  ;  but  the  earl  having  thirled  part  of  hit  eAaiCy  Mi 
of  the  Crown y  to  this  mill,  this  thirlage  was  not  forfeited  totheDakecf 
Haoii'ton. 

I^Y  an  aft  of  parliament  i  G.  t*  c.  20.  it  is,  inter  alia,  enafied, 
^  "  That  if  any  fubjeft  of  Great  Britain,  holding  lands  or  tcnc- 
**  ments  of  a  fubje£l  fuperioF  in  Scotland,  has  been  or  (hall  be 
**  guilty  of  fuch  high  treafon,  or  treafons"  (as  are  mentioned  is 
•*  the  a£l)  **  every  fuch  offender,  who  (hall  be  thereof  duly  cob- 
<*  vi£ked  and  attainted,  fliall  be  liable  to  the  pains,  penalties,  aod 
**  forfeitures  of  high  treafon;  and  his  lands  or  tenements  held  of 
"  any  fabje£l  fuperior  in  Scotland  (hall  recognofce  and  retun 
'*  into  the  hands  of  the  fuperio^  and  the  property  (hall  be,  and 
'^  is  hereby  confolidated  with  the  fuperiority,  in  the  fame  mao- 
<<  ner  as  if  the  fame  lands  or  tenements  had  been  by  the  vafiil 
.  **  re^>gned  mto  the  hands  of  his  fuperiors,  ad  perpetuam  rem»' 
*'  entiamP  The  ad  likcwife  contains  this  farther  daufcj  **  Aod 
•«  for  preventing  of  frauds  or  coIIuGon  in  order  to  evade  this  aft, 
^'  be  it  farther  en a£led,  that  if  the  fuperiors,  vaffals,  or  tenants, 
'^  to  whom  the  lands,  mines,  mills,  woods,  fifliings,  and  tene- 
^<  ments  above-mentioned  are  declared  and  ordained  to  beloDf, 
^'  (hall  not,  within  (ix  months,  to  be  reckoned  from  the  time  ^ 
<'  the  attainder  of  the  ofienders,  refpedively  obtain  themfdves 
"  iofeft,  or  do  diligence,  really  and  without  colluGon,  for  attain- 
**  ing  pofleflion,  in  crvery  fuch  cafe  the  forfeiture  fliall  belong  to 
<^  his  majefty,  bis  heirs  and  fucceflTors." 

By 
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By  another  aO;  of  parliament,  i  G.  r.  c.  32.  lotitlcd,  <<  An  aft 
"  to  attaint  John  Earl  of  Mar"  and  others,  it  was  cnadcd,  "  that 
"  from  and  after  the  19th  of  January  i?!?*  James  Earl  of  Lin- 
**  lithgow  fliould  ftand  and  be  convi£ied  of  high  treafon,  and 
**  (hould  fuffer  pains  of  death,  and  incur  all  iforfeitures,  as  a 
"  traitor  convifted  and  attainted  of  high  treafon.** 

At  the  time  of  the  forfeiture  the.  Earl  of  Linlithgow  was  feifed 
in  certain  lands  and  mills  in  the  (hire  of  Stirling,  which  he  held 
from  Anne  Duchefs  of  Hamilton,  the  refpondent's  grandmother, 
asfuperior.  After  the  attainder,  the  Duchefs  of  Hamilton,  in 
purfuance  of  the  a£k  firft  mentioned,  brought  her  a£lion  before 
the  Court  of  Seflion,  within  the  fix  months  limited  by  the  aft,  to 
attain  the  poifefTion  of  the  lands :  but  (he  dying,  pending  the  fiid 
aftion,  the  fame  was  revived  by  the  refpondent,  hergrandfon  and 
heir.  On  the  27th  of  June  171 7,  he  obtained  a  judgment,  de- 
claring his  right  to  the  faid  lands,  and  decreeing  to  him  the  pof- 
felEon  thereof;  which  he  accordingly  did  obtain. 

Upon  the  premifcs  there  was  a  mill,  called  the  Mill  of  Leu- 
chart,  to  which  the  late  Earl  of  Linlithgow,  after  he  had  ac- 
quired it  from  the  Duchefs  of  Hamilton,  thirled  and  aftrifted 
the  tenants  of  a  great  part  of  his  eftate,  though  not  held  of  the 
Duchefs  of  Hamilton  as  fuperior.  The  appellants  fcized  and 
furveyed  the  eftate  of  the  Earl  of  Linlithgow,  and  among  other 
particulars  thereof,  the  thirlage  to  the  faid  mill  of  the, lands  not 
held  of  the  refpondent  as  fuperior. 

The  refpondent,  in  terms  of  the  a£l  5  G.  i.  c.  22.  intitled, 
"  An  aft  for  enlaging  the  time  to  determine  claims  on  the  for- 
**  feited  ellates,"  prefented  his  exceptions  to  the  Court  of  Seflion 
againft  the  feizure  and  furvey  made  by  the  appellants.  After 
anfwers  for  the  appellants,  the  Court,  on  the  12th  of  Auguft 
'7»9»  "  Found  that  in  virtue  of  the  afts  of  parliament  referred 
**  to  in  the  exceptions,  th'='  refpondent  had  right  to  the  property 
"  of  half  of  the  lands  of  Mumrells,  and  of  the  north  half  of  the 
"  lands  of  Leuchart  and  Brimage,  with  the  half  of  the  mills 
•'  thereof;  and  alfo  of  the  Ibuth  half  of  the  faid  lands  of  Leu*  _ 
"  chart  and  Brimage,  and  the  half  of  the  mills  thereof,  with  the 
J*  pertinents  which  are  contained  and  defcribed  in  the  infcftm^nts 
of  the  late  Earl  of  Linlithgow,  and  were  by  him  holden  of  the 
refpondent,  and  to  the  rents,  profits,  and  iflues  of  the  faid  lands, 
mills,  and  others,  in  the  (late  and  condition  they  were  and  ftood 
in  on  the  24th  of  June  17 15,  and  in  and  to  the  faid  rents» 
profits,  and  ifiues  payable  for  the  faid  lands,  mills,  and  others, 
from  and  (ince  that  time,  with  the  burden  always  of  a  pro- 
portion of  the  debts  in  terms  of  the  late  aft  of  parliament 
[  J  G.  c.  22.;  and  decerned  and  declared  the  right  and  pro- 
perty of  the  faid  lands  and  otherS  mentioned  in  the  exceptions 
and  writs  produced,  with  the  whole  rents,  ifiues,  and  profits 
thereof  fince  the  faid  a4th  of  June  1715,  and  in  all  time 
coming,  to  pertain  and  belong  to  the  faid  refpondent.** 
The  appeal  was  brought  from  "  An  interlocutory  fentencc  or  Bntereil 
M^ccrce  of  the  Lords  of  Seflion  of  the  1 2th  of  Auguft  x  719."      **  J*"* 
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Heads  of  the  AppellatiU*  Arguments 

By  die  a  A  of  parliament  i  G.  i.e.  20.  the;  tenement  holdro 
by  the  vaflal  attainted  for  trtafon  from  the  (ubjcft  fupcrior,  cen- 
tinuing  loy^l  and  dutiful|  is  to  recognofce  and  return  to  the  fupe- 
tior ;  which  neccflarily  fuppofes,  that  what  returns  did  ODCe  l)rloog 
to  the  fuperior,  and  was  ^iven  by  tlic  fuperior  to  the  vaflal.  But 
the  toll  payable  to  the  mill  by  the  tenants  of  the  eftatc  of  Lin- 
lithgow, and  tj)cir  obligation  to  ^riiid  at  the  fame,  did  not  flov 
from  the  refpondent,  but  arofe  by  particular  agreement  hctwrjit 
the  late  Earl  of  Linlitheow  and  his  own  tenants ;  and  thcrtfore 
the  right  of  exafling  that  toll  cannot  in  confcquence  of  the  fiid 
aft  belong  to  the  refpondcnt. 

No  right  of  vafTalage  or  rij»ht  of  fuperioriiy  can  be  conftitoffd 
Y)therwife  than  by  mutual  confent  both  of  fuperior  and  faffal;  but 
fo  it  is,  that  neither  the  hte  tarl  of  Linlith^iow  nor  any  »• 
Ijedor  of  hist  ever  did  enter  into  fuch  a  padiion  or  agrermcnt 
with  the  refpondent  or  his  anceflors,  as  that  the  eil-ite  q^*  Lin- 
lithgow (liould  be  bound  to  grind  or  pay  toil  ar  the  mill  of  Leo- 
chart ;  and  that  fuch  obligation,  and  the  btnefit  arifing  from i?, 
(hould*become  a  part  of  the  tenement  holdco  by  the  Earls  of 
Linlithgow  of  the  refpondent. 

A  vaflal  cannot,  without  confent  of  his  fuperior,  bring  fuch  1 
burden  or  fcrvitudc  upon  his  tenement  holden  of  fuch  fupcrior, 
whereby  the  fuperior  may  be  hurt  if  thr  tenements  (bould  rcfitni 
to  him  by  any  of  the  ways  that  by  law  they  may  :  and,  thtrref«rr, 
the  Crown  ntvct  having  confcnted  to  the  Ute  Earl  of  Linlithgo»*J 
binding  hiseflate  to  grind  at  the  fnd  mill  of  Lruchart;  wheoihc 
cftate  returned  to  the  Crowh  by  f^nfeiture,  fuch  a  burden  orfer- 
vitude  cannot  lawfully  be  claimed  by  the  refpondent  totliejxe- 
judice  of  the  Crown. 

It  was  contended,  that  if  the  bte  Earl  of  Linlithgow  had  rc- 
figned  the  mill  into  the  refpondrnt's  hands  W  perptiuaw  remm^ 
tiam^  the  tenants  of  the  eflate  of  Linlithgow  would  have  CDS' 
tinned  thirled  to  the  mill.  But  the  appellants  pofitively  deny  this 
to  be  law. 

It  was  contended  further,  that  the  fuperior  is  to  have  thetfof* 
ment  in  the  fame  condition  that  it  was  at  the  time  of  cooiBit* 
ting  the  trcafon.  If  the  fubjecl  of  the  tenement  holden  of  i^ 
refpondent  were  improved;  as,  for  inftancci  by  rendering tix 
lands  more  fertile,  no  doul^t  the  benefit  might  accrue  totherC' 
fpondent :  but  that  is  not  the  cafe ;  it  cannot  be  admitted,  tbit 
the  toll  payable  by  the  tenants  of  the  eftatc  of  Linlithgow  efrt 
became  a  part  of  the  tenement  holden  of  the  refpondent.  Tte 
late  Earl  of  Linlithgow^  might  very  well  bind  his  own  teoantsfor 
his  own  conveniency  to  grind  ac  his  mill  for  a  time,  witlKK^ 
ipaking  that  obligation  of  theirs  a  part  of  the  tenement  hoMeo^ 
the  refpondent,  and  might  have  releafed  that  obligatioo  to  V& 
tenants  at  pleafure  without  confent  of  the  refpondent.  Tbefc 
are  evident  proofs  that  the  refpondent,  as  fuperior,  had  noiotfRu 
iu  tfaat  obligation.     And  therefore  the  mill  of  Leachart  ougbtto 

returi 
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return  to  the  refpondeut  as  it  came  from  his  anccflors^  without 
fuch  a  burden  upon  the  tftate  of  Linlithgow, 

HmJs  of  the  Refpondtnt*s  Argument. 

The  diflin£Vion  railed  by  the  appellantSy  between  the  value  of 
the  lands  at  the  time  of  the  forfeiture,  and  the  time  of  the  grant, 
feems  altogether  im'iginary,  and  without  foundation.  The  ila- 
fute,  which  is  the  ground  of  the  refpondent's  claim,  makes  no 
fuch  didinflion  ;  on  the  contrary,  it  points  out  the  very  reverfe. 
The  words  of  the  a6t  are,  ^^  that  the  lands  and  tenements  held 
**  of  any  fubj^d  fuperior  (hall  recognofce  and  return  into  the 
*<  hands  of  the  fuperior/'  Thus  the  reward  given  by  the  a£i  to 
the  fuperior,  is  the  lands  and  tenements  held  of  him ;  and  it 
is  the  tenure,  not  the  value,  which  is  the  rule  of  what  he  is  to 
have*  And  the  appellants  admit  that  thefe  lands  claimed  do  all 
hold  of  the  rcfpondent.  But  (bouid  there  have  been  any  queftion, 
the  fubfequcnt  words  have  removed  it :  thefe  are,  •*  And  the  pro- 
'*  perty  (hall  be  and  is  hercrby  confolidated  with  the  fuperiority  in 
'*  the  fame  manner  as  if  the  fame  lands  or  tenements  had  been 
**  by  the  vafTat  reGgned  into  the  hands  of  the  fuperior  ai  perpe^ 
**  tuam  remanenttam^*  Now  there  can  be  no  que  ft  ion,  but  if  the 
Ure  Jiari  of  Linlithgow,  in  place  bf  forfeiting  the  premifes  in 
queftion,  had  refigned  them  into  the  hands  of  the  refpondent  as 
his  fuperior,  that  would  have  carried  the  lands  of  the  value  they 
were  at  the  time  of  the  reiignation,  and  not  at  the  time  of  the 
grant  by  the  fuperior  to  the  vaflal.  For,  as  to  this  queftion,  there 
can  be  no  difference  betwiirt  a  reflgnation  to  a  fuperior  and  a 
grant  to  a  ftranger,  which  would  have  carried  the  prefent  value ; 
nor  can  the  improvement  of  the  rent  by  this  thirlage  make  this  cafe 
different  from  any  other  improvement  whatever.  And  this  the 
Court  in  the  prefent  cafe  unanimoufly  determined. 

After  hearing  counfel.  It  is  ordered  and  adjud^ed^  that  the  in^  Judgo^ent, 
ierloinitorf  fenttnce  or  decree  complained  %f  in  the  /aid  appeal  be  thus  *^  ^***' 
far  vaned'i  tJMtt  as  to  fuch  iands<,  wherein  the  ejlate  or  inter  eft  of  the       ^'*  ' 
fate  Earl  of  Linlithgow  was  forfeited  to  the  Crown  y  the  tenants  there^ 
of  fball  not  be  bound  to  thirle  tOy  or  grind  at  the  mill  of  the  refpondent, 
in  the  pleadings  mentioned  j  and  that  in  all  other  particulars,  the  faid 
decree  be  affirmed*, 

For  Appellants,      Ro,  Dundas^      J<^^^  Willesm 

For  Refpondent,   Rob*  Raymond*   Dun*  Forbh^    WilL  HamiHon* 
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Cafe  60.  The  Commiflioners  andXruftees  of  the  For- 
SamTen!"  fcited  Eftatcs,  .  -  -  Appellants\ 

Crown  Law  Alexander  Gordon  of  Auchintoule,  -     Re/pondent. 

2$UiFei.  IT  19-20. 

FaJ/a  dm9nfir&m.*~Msfii»mr,^ForfiUure  unStr  1  Geo,  1.  c.  41.— Major  Ge- 
neral Tbomm  Gordon  is  attainted  by  a£t  of  p4rUaiiy:nt ;  and  ttie  cooimii&aDm 
fcizt  the  c^iie  of  j^fxaiiJtr  Covdaut  wKofe  defer i|>t ion  agreed  «iih  ibeH* 
tainted  perfon's  in  ev^ry  thing  but  che  cbriltian  name  :  but  upon  czcepuoss 
taken  the  feiiure  ii  annulled. 

ALEXANDER  GORDON,  the  rcfpondcnt,  was,  on  the  25ih 
of  February  1681,  infeft  and  felfed  in  fee  in  the  lands  of 
Auchlntoule  and  others  in  the  (hire  of  Banff,  in  Scotland:  and 
one  Peter  Gordon  was,  on  tlie  nth  of  November  ivi.*?*  infcft 
and  feifed  in  the  lands  of  Leathers  and  others  in  the  (hires  of 
Banff  and  Aberdeen,  and,  on  the  12th  of  November  17131  i& 
the  lands  of  Thomas-town  and  Smallburn,  in  truft  for  the  T^ 
fpondent. 

By  an  zfk  of  parliament,  i  G.  i.  c.42.,  intitled  <<  An  aft  for 
*«  the  attainder  of  George  Earl  of  Marifchall/'  &c.  it  was  en- 
aded,  that  if,  amongft  others.  Major  General  Thomas  GorJaii 
Laird  of  AuchintouUf  ihould  not  render  himfelf  to  one  of  his  aw- 
jefty's  juftices  of  the  peace,  on  or  before  the  laft  day  of  June 
1 7 16,  he  (hould  (land  attainted  of  high  treafon  from  the  i2tho( 
November  17 15.  By  virtue  of  two  other  afts  of  parliament, 
]  G.  I.e.  50.  and  4  Gi  i.e.  8.,  vefting  the  forfeited  eftatcs  iu 
the  appellants,  they  fcizcd  and  furveyed  the  faid  lands  of  Auchin- 
toule  and  others,  before  mentioned,  as  vetted  in  them  by  Ac 
attainder  of  Major  General  Thomas  Cordon ^  Laird  of  Auchintoulc 

Againil  this  feizure  and  furvey,  Katherine  Gordon,  the  rc- 
fpondent's  wife,  by  virtue  of  a  faftory  from  her  hufband*  bcariog 
date  in  July  17  J  5,  in  tt^rms  of  the  zSt  5  G.  i.e.  22.,  prcfcntcd 
exceptions  to  the  Court  of  ScfTion,  fctting  forth  the  rcfpondcnfs 
title  to  the  lands  before  mentioned  ;  and  contending,  that  be  was 
not  attainted  by  the  faid  a£t  of  parliament  i  G,  i.  c.42.,  thci« 
being  no  fuch  name  to  be  found  in  that  a£l  as  Major  General 
Alexander  Gordon,  but  only  Major  General  Thomas  Gordon: 
and  flic  therefore  prayed,  that  the  premifes  might  be  found  to  be- 
long to  him,  exdufive  of  the  appellants. 

The  appellants  made  anfwers ;  and  the  Court,  upon  the  20th 

of  Auguft    1 7 19,  **  Found  that  the  exceptant  Major  General 

•«  Alexander  Gordon,   of  Auchintoule,  was  feifed  and  poffcffcd 

**  of  the  lands  of  Auchintoule  and  others  mentioned  in  his  ex- 

"  ccption,  in  his  own  right ;  and  that  he  the  faid  Major  General 

"  Alexander  Gordon  did  not  ftand  attainted  by  the  faid  a6i  at- 

**  tainting  George  Earl  of  Marifchall,  &c.  and  that  Major  Ge- 

"  neral  Thomas  Gordon,  of  Auchintoule,  mentioned  in  the  f^id 

.   ^*  zGt  of  attainder,  was  not  feifed  or  poffcffcd  of,  or  intercfted  iflf 

"or 
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*  or  entitled  unt?thc  faid  cftatc  of  Major  General  Alexander 
"  Gordon  in  his  owm  right,  or  to  his  own  ufc,  or  any  other  pcr- 
"  fon  in  irnft  for  him,  on  the  24th  day  ef  June  17 15,  or  at  any 
**  time  fince ;  and  that  the  public,  by  the  attainder  of  Major 
*'  Gencrral  Thomas  Gordon,  had  no  right  or  interefl  in  the  faid 
"  eflate  of  M^ijor  General  Alexander  Gordon  of  Auchinldule; 
**  and  therefore  fudained  the  exception  for  the  faid  Major  Genc- 
**  ra!  Alexander  Gordon  of  Auchintoule.** 

The  appeal  was  brought  from  **  a  decree  of  the  Lords  of  Seffion  ^n<««^» 
«  of  the  20th  of  Auguft  1719.-  J^^J:^^ 

Heads  of  the  Appellants*  ArgumenU 

Major  General  Gordon,  Laird  of  Auchintoule,  was  attainted 
by  the  aforefaid  a£l,  who  is  the  re fpondent ;  and  although  there 
may  be  an  error,  as  to  the  name  of  Thomas  in  place  of  Alexander^ 
yet  the  other  additions  of  Major  General  and  Laird  of  Auchintoule^ 
do  fufficiently  defcribe  the  respondent  to  be  the  perfon  by  that  aft 
attainted,  and  cannot  be  applied  to  any  other  perfon  alive  but  to 
him ;  and  the  mifnomer,  in  fuch  a  cafe,  where  the  perfon  is  other- 
wife  fully  defcribed,  cannot  make  void  an  adl  of  attainder  iu 
parliament. 

Heads  of  the  Rcfpondent^s  Argument. 

It  is  plain  by  the  aft  of  attainder  in  the  prefent  cafe,  that  Tho- 
mas Gordon,  Laird  of  Auchintoule,  and  not  Alexander,  was  at* 
tainted ;  and  it  does  not  concern  the  refpondent  to  (hew,  lliat 
there  was  one  Thomas  Gordon,  Laird  of  Auchintoule,  who  might 
be  by  that  aft  attainted.  Since  Thomas  Gordon  is  attainted,  it 
feems  impofiible  for  any  Court  to  transfer  that  attainder  of  Tho- 
mas to  the  refpondent,  whofe  name  is  Alexander.  And  fince  that 
aft  proceeds  only  to  attaint  perfons  as  a  penalty  for  their  not  ap- 
pearing at  a  day  by  the  aft  limited,  how  could  the  refpondent 
think  himfelf  concerned  to  appear  in  obedience  to  that  aft,  where 
he  did  not  find  his  name  mentioned. 

Whatfoever  mij^ht  be  faid  in  cafe  the  chriftian  name  bad  been 
omitted,  and  if  Major  General  Gordon  of  Auchintoule  had  been 
attainted,  cannot  concern  this  cafe  ;  bccaufe  there  the  difficulty 
might  be  whether  the  perfon  was  fufficiently  defcribed  without 
mentioning  the  chriflian  name.  The  cafe  is  totally  diiFcrent, 
when  the  chriftian  name  is  added,  for  then  the  defignation  is  full^ 
and  denotes  a  perfon  as  different  from  the  refpondent  as  thereby 
defcribed,  as  Thomas  is  from  Alexander.  The^miftakc  here  can- 
not be  re£lificd  by  alleging  quod  tconjlai  de  perfona^  becaufe  fuch 
fuch  allegation  is  direftly  contrary  to  the  aft  of  attainder,  and  by 
the  fame  reafon  Alexander  might  be  executed  upon  ai  judgment 
againfl:  Thomas  \  and  confequently  one  man  might  lofe  his  life^ 
cdate,  and  honour  by  a  profecution  carried  on  againfl:  a  perfon  to 
him  unknown. 

After  hearing  counfel,  "  it  is  ordered  that  the  further  conCdera-  Journal,. 
«*  tion  of  this  caufc  be  adjourned  till  to-morrow,  and  that  all  the  ^^Z"'^, 
**  judges  do  then  attend."  ' 

T  4  The 
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%$  Feb.  The  Judges  accordingly  attending^  they  ^xrttc  directed  to  dcK- 

yet  their  opinions  in  reUtioa  to  the  following  matter  as  dated  to 
them,  viz* 

<<  The  zSt  of  parlUment  for  the  attainder  of  George  Earl  of 
9*  MarifchaUy  and  others,  having  enactedi  *  That  unlefs  Major 
<<  General  Thomas  Gordon,  Laird  of  Aucbintoulei  (hould  render 
^<  himfelf  to  one  of  his  majefty's  judices  of  peace  by  a  day  therein 
^*  fpecified/  and  no  fach  render  being  made ;  and  all  the  fiid 
<^  additions  .belonging  to  the  refpondent,  but  that  his  chrifliin 
^^aame  is  Alexander,  and  not  Thomas^  *  whether  if  the  refpon- 
f*  dent  Major  General  Alexander  Gordon,  Laird  of  Auchintoulfi 
^<  had  been  brought  into  the  King's  Bench,  and  execution  prijed 
<<  againft  him,  that  Court  would  have  awarded  execution  againft 
•^him?'*'^ 

And  having  conferred  together,  the  Lord  Chief  Juftice  of  die 
Court  of  King's  Bench  delivered  their  opinion,  **  That  the  («A 
^*  Court  could  not  award  execution  on  the  zQ.  a^^ainft  Alsxander: 
*^  becaufe  in  awarding  of  execution,  they  mud  purfuc  tnead 
*<  of  parliament,  which  is  the  judgment  on  which  it  is  to  be 
♦«  founded-" 

J^dimeae.  It  is  thereupon  ordered  and  adjudged^  that  the  fatd  petitm  W 
appeal  be  (kfmijfed^  and  that  the  decree  therein  complained  cf  hi  tf- 
firmed^ 

For  Appellants,     R9.  Dundas.  Tho.  Boetle. 

For  Rcfpondent,    Will.  Peere  JVilliams.  JVilL  ffamiltofi. 


Cafe  61.   The  Commiflloners  and  Truftees  of  the  For- 
JftucJil      ^"^^  Eftates,  -  -  -         Appelkm 

^««*       Kenneth   Mackenzie    of    Affinr,  a  Minor, 

by  Colonel  Alexander  Mackenzie,  his 
Curator,         ..  .  •  •       RefponderA^ 

ill  March  1719-20, 

AB  ofPtrRament  5  Gto.  1.  r.  xi.'^Yc0 — Tri/jf  —'Eftates  for'eiled  h?  "^ 
were  acquired  by  tiie  trjifteti  for  a  Fapill  faperior^  bus  v^e^p  f6rijuu<i  ^f^ 
by  the  Papift*!  ttca/bn. 

•TtHE  refpond  nt,  the  minor,  had  obtained  the  judgment  of  th« 
*  Court  of  Seffion,  decerning  to  him  in  his  charader  of  pW" 
tcftant  heir,  the  cftate  of  Seaforth,  upon  the  attainder  of  thel*«c 
earl  for  high  treafon,  but  that  judgment  was  reverfed  uppQ 
appeal  (No.  57  of  this  Colieaion.)  He  had  alfo  madea  claio 
before  the  Court  of  Seffion,  founded  upon  a  claufe  in  the  a^ 
I  Geo.  I.  c.  20.  "  for  eqcouraging  all  fuperiors,"  &c.  for  the 
eftates  of  fix  of  the  vaflals  of  the  late  Earl  of  Seaforth,  who  were 
attainted  of  high  treason,  viz.  John  EarJ  of  Mar,  Sir  John  Mac- 
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kenttie  of  CowH,  John  Mackenzie  of  Avoch,  Alexander  Macken- 
zie  of  Applecrofs,  Alexander  l^ackenzie  of  Devockmaluack,  and 
Rory  Mackenzie  of  Fairbairn.  The  ground  of  his  claim  was,  that 
he  the  refpondent  as  neareil  protellant  heir  was  the  fuperior  of 
thc&  f  affaU ;  and  having  remained  dutiful  and  loyal  to  his  mra* 
jelly,  he  had  right  to  tiic  eftates  oi  the  vaflals  attainted  in  virtue 
cf  the  faid  a£l  of  parUamenc. 

The  Court  of  Sefllon  pronounced  fix  decrees  in  favour  of  the 
refpondenty  decerning  the  eftates  of  the  fix  raflals  to  belong  to 
him. 

The  appeal  was  brought  from  thcfe  fix  ^<  feveral  interlocutory  Entered^ 
'<  fcDccnccs  or  decrees  of  the  Lords  of  Seifion^  pronounced  the  3d  ''  ^^^' 
•<  day  of  September,  and  28th  and  29th  days  of  Odiober  1719-"     '7»9-* 

This  appeal  was  the  fame  in  its  merits  as  the  former;  for  if  the 
refpondent  was  entitled  to  the  eftate  of  the  Earl  of  Seaforth,  he 
was  alfo  entitled  to  the  eftates  of  the  attainted  vaifals,  as  a  fuperior 
remaining  tlutiful  and  loyaL  And  the  fame  arguments  which 
were  ufed  in  the  former  appeal^  applied  with  equal  force  to  the 
prefent. 

After  hearing  counfel.  It  is  ordered  and  adjudged^  that  the  feve*  Judgiwii^ 
fol  mterlocutory  feutencts  or  decrees  camplaimd  of  in  the  faid  appeal^ 
lokereby  the  Lords  of  Seffion  founds  **  that  the  exceptant  hath  right  to 
♦'  the  property  of  the  lands  of  Kairlochue  and  Reogy  which  belonged 
"  to  the  late  Sir  John  Mackenzie  f"  &c.  (a)  be  r ever  fed.  And  it  is 
further  ordered^  that  the  refpondents  he  removed  from  all  pojfejfton  of  the 
efates  in  quejlion^  which  they  may  have  obtained^  and  from  the  receipt 
fftke  rentf  and  profits  thereof  and  that  the  faid  commifftoners  and 
truftees  of  the  forfeited  eftates  take  poffejfton  and  receive  the  rents  and 
profits  thereof  and  proceed  to  execute  the  powers  and  authorities  in 
ibem  vefled  with  refpeB  thereto^  any  right,  title,  or  claim  of  the  re» 
fpondents  notiuiihflanding. 

In  this  appeal  there  appears  to  hare  been  a  difpute  whether  m 
not  a  feventh  judgment  relative  to  the  eftate  of  Sir  Donald  Mac- 
kenzte,  attaiiited,  had  been  pronounced  by  the  Court  of  Seffioni 
the  refpondent  produced  an  affidavit  of  Colonel  Alexander  Mac» 
kenzie,  bearing  that  he  had  paifed  from  and  withdrawn  his  ex- 
ception relative  to  that  eftate  before  any  judgment  was  pro* 
nounced.  The  Houfe  of  Lords  difmifled  the  appeal  as  to  that, 
exception,  *^  ther<?  being  in  reality  no  decree  pronounced  there- 
"  upon." 

This  cafe  fhews,  that  notwithftanding  the  ipfo  jure  claufe  of 
devolution  in  the  a^  170O1  c.  3.  in  favour  of  the  proteftant  heii^ 
that  the  papift,  where  there  was  no  declarator,  was  entitled  to  ac* 
quire  by  forfeiture  of  his  yafialsj  and  to  )ofe  fuck  acquifitioos  hj 
his  own  forfeiture* 

{a^  Here  the  ether  lands,  and  the  Teveral  fsimer  pro^rif  tots  of  ch«ii)|  tc^  enomcri'ei)^ 
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Cafe  6a.    Grizel  Lady  Scropill,  Widow  of  Colonel  , 

Forbe«»  Richard  Cuoioghame  deceafed,         -  appellant  \ 

•*  July  * 

171*-         Alexander  Murray  of  Broughton,  Efq;     -     Refpondint. 
tall,  is/  e  contra,  • 

»7««  4th  March  1719-20. 

1  Fnfrmptm. — lo    1691,   a  Colonel  gives  hit  Lieutenant  Colonel  1  draft  od 

bit  agent  for  250/*  and  alfo  pays  him  ^.  incafli,  for  which  iRco^ii 
granted  t  in  a  ttaecnaent  of  all  the  officers*  accoantt  in  i69x»  cbeUeo. 
Col.  takes  no  notice  of  the  traofadion  in  1691,  but  meocioas  that  be  U 
received  75/.  12«.  %d.  on  accoont  of  his  pay,  without  flating  froniwhea: 
inaat^on,  after  the  death  tif  the  parties,  in  1719*  it  is  held  due  dx 
draft  for  250/.  was  not  prefumed  to  ha«e  been  paid  by  the  diawcet  vakft 
it  was  otherwife  inftru£led;  but  that  the  50/  paid  by  the  Colonel  w^mc 
included  in  the  j^i,  izs,  %d.  acknowledged  to  have  been  received  bytk 
]«ictti.  Col. 
Wnt.'-^htx  objeAion  made  to  a  receipt  between  officers,  that  it  was  Toidihin 
neither  holograph,  nor  having  'he  folemnitie^  uquired  by  ibc  a&s  of  pJiSi< 
snent  relative  to  the  tefting  of  wiitings,  is  nut  fuftained. 

Was  a  deed  written  and  execuicd  at  Dublin  vatici,  which  bore  tt  be 
**  written  by  Edward  Dudgeo0|  Gentlemaa  ?**  ^«  tt»te  m  the  ad^^ 
taje. 

THE  deceafcd  Colonel  Richard  Cunlnghame  commanded  a 
regiment  of  foot  in  Scotland  from  the  1ft  of  January  1690 
to  the  I  ft  of  January  1691,  of  which  James  Hamilton  was  Iko- 
tenant-colonel. 

The  regiment  was  fo  ill  paid  during  the  year  1690  thit  tie 
money  ifTued  by  the  treafury  of  Scotland  was  not  fufficicnt  for 
fubfifting  the  private  men,  fb  that  they  lived  in  part  upon  Ac 
country  where  they  lay ;  and  the  officers  received  a  very  fmaB 
(hare  of  the  pay  due  to  them.  The  method  of  paying  thcregi- 
ment  was  by  precepts  or  orders  drawn  by  the  Lords  of  the  Trea- 
fury upon  the  Receiver- General,  to  pay  to  the  colonel  the  fnmt 
therein  mentioned  for  the  ufe  of  the  regiment ;  and  of  thcfc  pf^ 
cepts  or  orders  two  were  ilTucd,  but  not  paid  when  the  regiment 
was  transferred  from  Colonel  Cuninghame  to  his  fucceffor  Colo- 
nel Buckam  -,  one  of  thefe  was  for  9^2/.,  which  was  paid  on  the 
22d  of  January  T691,  and  another  for  732/.,  not  paid  till  the 
29th  of  June  1691,  both  to  Colonel  Cuninghame*s  agent. 

The  officers  of  the  regiment  conceived  that  they  had  a  right  to 
the  arrears  of  the  fubfiftencc  money  for  the  privates,  and  on  of 
previous  to  the  27th  of  June  1691  fomc  arrangement  had  tabu 
place  between  the  colonel  and  lieutenant-colonel  upon  that  fob* 
je£l.  The  evidence  of  this  arrangement  was  an  obligation,  exe- 
cuted by  Lieut.  Colonel  Hamilton,  of  the  above  date,  whercinhc 
declares,  that  he  hdd  received  Colonel  Cuninghame's  precept  or 
bill  on  Hugh  Cuninghame,  the  agent,  for  250/.,  and  declares  that 
it,  with  other  50/.  to  be  advanced  by  the  colonel,  was  upon  account 
of  arrears,  and  obliges  himfclf  to  refund  proportionally  of  that 

fum^  if  any  alteration  were  made  in  ftating  the  accounts  of  the 

regimcnti 
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regiment.  It  appeared  by  Lieut.  Colonel  Hamilton's  receipt  to 
£d«rard  Bryce,  on  Colonel  Cuninghame's  account,  that  the  50/. 
were  paid  on  the  17th  of  July  1691. 

The  payment  of  the  arrears  due  to  the  regiment  having  been 
fofpendedi  the  officerSi  and  among  others  Lieutenant  Colonel 
Hamilton,  in  July  1692,  affigned  over  to  Colonel  Cuninghame 
all  their  claims  for  fcrvice  during  the  year  1690,  to  the  end  that 
he  might  folicit  their  payment ;  and  by  a  back  bond  of  the  fame 
date,  Colonel  Cuninghame  declaresy  that  the  afiignment  was  in 
truft  for  the  ufe  of  the  ofiicers  thereto  fubfcribing,  and  obliges 
himfelf  to  make  true,  complt^te,  and  full  payment  to  each  of  them 
according  to  the  feveraUfums  there  fettled.  Annexed  to  this 
obligation  was  a  fchedule  or  account  of  the  money  due  to  the 
officers  and  their  companies,  &c. ;  the  firft  article  of  which  is  in 
the  following  words :  "  Imprimis  to  the  lieutenant-colonel  as 
•*  fach,  and  captain  252/.,  whereof  received  by  him  75/.  i2x. 
^*  8dL|  due  yet  to  him  176/.  7/.  ^d.  Due  on  the  company's  ac- 
'^  count  255/.  3/.  4^.  Refts  431/.  los.  8rf."  &c. ;  and  it  pro- 
ceeds in  the  fame  manner  with  the  claims  of  the  other  officers* 
In  this  tranfadiion  with  all  the  officers,  no  notice  is  taken  of  the 
former  arrangement  between  the  colonel  and  lieutenant-colonel. 

On  the  1 2th  of  Auguft  1693  Colonel  Cuninghame  affigned 
and  conveyed  to  the  appellant,  her  heirs,  executors  or  affignees, 
all  debts,  fums  of  money,  Sec,  owing  to  him  by  bond  or  otherw 
wife.  In  virtue  of  this  affignment  the  appellant  claimed  from 
the  Barons  of  Exchequer  in  Scotland  the  arrears  due  to  Lieutenant 
Colonel  Hamilton,  and  payable  out  of  the  equivalent.  In  this 
claim  (be  was  oppofcd  by  the  refpondent,  who  claimed  the  arrears 
of  the  lieutenant^colonel  by  virtue  of  an  affignment  by  the  lieu- 
tenant-colonel to  one  M'CuIloch  on  ad  February  1709,  which 
MCulloch  had  afterwards  affigned  to  the  refpondent. 

The  Barons  of  Exchequer  certified  that  there  was  due  to  Lieut. 
Colonel  Hamilton  a  fum  of  1 96/.  for  his  perfonal  pay  *,  but  his  claim 
on  account  of  the  arrears  for  the  privates'  fubfillence  was  entirely 
ftnick  oflF.  The  parties  having  laid  arreftments  in  the  hands  of 
the  commiffioners  of  the  equivalent ^  thefe  commiffioners  brought 
an  action  of  multiple  poinding  againft  them  before  the  Court  of  , 
Seffion. 

'^heappell^^t  infifted  that  the  deceafed  Colonel  Cuninghame 
having  given  an  order  or  bill  to  Lieut.  Col.  Hamilton  for  25oA» 
payable  by  Hugh  Cuninghame,  and  having  like  wife  paid  him  50/. 
10  ready  money,  in  part  of  his  arrears,  the  appellant  as  claiming  ^ 
under  Col.  Cuninghame  was  entitled  to  the  faid  certificate  not- 
vithftanding  his  back  bond,  in  1692,  to  account  to  Lieut.  Col. 
Hamilton  for  what  part  of  his  arrears  he  (hould  receive ;  HamiU 
too,  having,  as  (he  contended,  received  from  him  104/.  more 
than  the  amount  of  the  certificate  from  the  Barons  of  Exchequer. 
The  refpondent  infilled  that  though  there  was  a  bill  drawn  for 
250/.  by  Col.  Cuninghame,  yet  there  was  no  proof  that  that  bill 
Was  paid. 
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On  tlie  23d  of  December  1718,  the  Coart  '*  found  that  dw 
<*  precept  drawn  on  Hugh  Cuninghiinr.e  for  350/.  (leTliHg,  of 
**  which  precept  Cul.  Hamilton  owned  the  receipt  in  hi&  bid 
**  bond,  was  not  prefumed  to  have  been  p^id  by  Hugh  Cuoing- 
*<  hame  unlefs  it  was  otherwife  initruded/'  And  to  this  iuter- 
tocutor  the  Court  adhered  on  the  17th  of  February  1719' 

The  appellant  Lidy  Sempill  thtn  tniifttd  thai  in  all  t vents,  (he ^ 
was  entitled  to  50/.  of  the  arrears,  fince  it  appeared  by  Lieut. CnL 
Hamilton's  receipt  that  the  fame  was  paid  him  by  Col.  Cuaio^- 
hame.  The  refpondent  contended  that  this  50/.  was  »  pan  of 
7^/.  izr.  8i/«  allowed  in  the  dated  account  in  1692^  aod  tlut 
Col.  Cuningharoe  confequently  had  already  credit  for  the  fane. 
The  Court  on  the  3d  of  July  17 191  **  found  that  the  50/.  wai^ 
<<  not  included  in  the  7 5  A/'  and  to  this  interlocutor  the  Coon:] 
adhered  on  the  1 7th  of  the  fame  month. 

And  on  the  2d  of  December  1719  the  Court  found  **  thatbej 
**  refpondent  Mr.  Murray  had  right  to  the  certificate  of  Ueot.] 
'<  CoL  Hamilton  for  the  fum  of  196/.  deducing  therefrom  50/.. 
*<  fterling  allowed  and  found  due  to  the  appellant  Lady  SempiSJ 
**  and  found  that  (he  had  right  to  the  faid  50/.  and  tntereft  tbefcoftj 
<<  and  that  tlie  refpondent  Mr.  Murray  had  right  to  the  iotertft 
**  of  the  fum  found  due  to  him,  and  preferred  them  refpediveif 
«•  in  the  above  terms." 

The  original  appeal  was  brought  from  "  two  tnterlocotory  (ei**| 
<'  tences  or  decrees  of  the  Court  of  Sei&on  of  the  23d  Deceaba 
•*  1718,  and  id  of  December  1719:" 

And  the  crofs  appeal  from  *<  two  interlocutory  fentences  or<i(«| 
*'  crees  of  the  Lot ds  of  Scflion  of  the  3d  and  i7Ch  of  July  Hij^l 

On  tie  Original  AppeaL-^Heads  of  the  Appellant  Lady  Scm^l^i 

Argument 

Lieut.  Col.  Hamilton  received  a  precept  from  Col.  Cuninf  | 
hame  deceafed,  for  150/.  payable  by  Hugh  Cuninghame,  and 50^' 
in  ready  money  in  part  of  his  arrears.  It  muft  be  incambeBG 
Upon  (he  refpondent  to  prove  that  the  250/.  bill  was  riotpaiii|i| 
fince  it  appeared  under  Lieut.  Col.  Hamiltoti's  hand,  that  hehadie^ 
ceived  fuch  bill,  and  he  is  taken  obliged  to  account  fo  as  to  rrpnCj 
the  whole,  or  a  proportion  in  the  certain  events  therein  meoli0ot<L» 

There  arefeveral  very  pregnant  prefumptions,  that  the  fai^ffA^ 
of  250/*  was  actually  paid  ;  for,  one  pari  of  the  money  out  ff 
which  it  was  to  be  paid,  viz.  982/.  contained  in  the  treafury  pH 
cept  6r(t  mentioned,  was  at  the  time  of  drawing  the  bill  in  tha 
hands  of  the  perfon  upon  whom  the  bill  was  drawn,  and  the  othet 
for  732/.  came  into  his  hands  two  days  after ;  and  the  50UJ 
was  paid  in  a  fortnight  after.  From  that  time  till  1 709,Col.Uamil^ 
ton  made  no  demand  either  againft  Col,  Cuninghame  or  this 
pellant. 

Nor  can  the  fubfequent  tranfaAion  between  the  colonel  uni 
all  the  other  officers  in  the  leaft  alter  the  cafe  ;  for  it  is  apparcfifj 
tl^at  the  agreement  between  tbc  colonel  and  iitgt.  coloQel 
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to  he  kept  private,  to  prevent  giving  umbrage  to  ?.ny  of  the  other 
oflicers  ;  and  this  made  it  necelTary  to  (t^te  the  Lieur.  Coloners 
account  as  it  (lood|  without  any  regard  to  that  private  agreement* 

Heads  of  the  Refponden^s  Argument* 

The  receipt  granted  by  the  Lient.  Colonel  bears  a  provifo;  firft^ 
(Hhc  in  cafe  the  funds  and  efic<^a  cm  of  which  thefe  two  fums 
were  to  be  paid  (houid  be  recalled  by  the  Lords  of  the  Trcafury, 
then  tilt  forefaid  precept  for  250/-  was  to  become  void,  and  null, 
and  the  Lieut.  Colonel  was  to  repay  the  fatd  50/. ;  and  fecondlji, 
in  cafe  the  officers  of  the  regiment  (hould  thereafter  procure  the 
faid  precepts  from  the  Treafujry,  to  be  applied  and  proportioned 
towar.is  their  payment,  then  the  Lieur.  Colonel  w^s  to  reilri£fc 
the  f^id  fum  payable  to  him  proportionally  with  the  other 
officers.  And  thit  the  Lieut  Colonel  did  nc^t  get  payment  o( 
that  precept  from  Huuh  Cunin^>[hame  the  agent,  is  clear  by 
vouclirrs  ^iven  into  the  Court,  by  the  appellant  heifelf,  under  the 
bands  of  fcvcral  officers  of  the  regiment,  bearing  that  each  of  them 
bad  received  their  proportions  of  the  fums  mentioned  in  the  fore- 
fiid  precept  granted  by  the  Lords  of  theTreafury,  whkh  exhau(t<- 
cd  the  amount,  fo  that  loc/.  did  not  remain  for  the  Lieut.  Colonel. 
If  the  250/.  h^d  been  p.iid  to  the  Lieut.  Colonel,  there  is  no 
doubt  but  Hugh  Cuningh^me  would  have  taken  his  receipt  for 
the  fame,  as  Bryce  did  for  the  50/.,  and  given  it  up  to  the  Colo- 
nel at  clearing  accounts  with  bioi)  th^t  the  fame  might  be  brought 
as  a  charge  upon  the  Lieut.  Colonel's  arrears.  Vh^  appellant 
prayed  for  lioerty  to  prove 'that  the  250/.  was  paid  to  the  Lieut* 
C.»lcnel,  and  fix  months  were  allowed  by  the  Court  for  that  pur- 
pofe,  but  no  proof  having  been  made,  the  Lords  circuroduced  the 
term  again fl  her. 

By  the  fcttlement  or  tranfaflion  of  July  1692,  in  which  the 
whole  officers  were  concerned,  it  is  plain  that  all  accounts  between 
the  Colonel  and  his  officers  were  then  under  confideratioa  and 
fettled  :  for  if  the  25c/.  precept  had  been  aflually  paid  to  the 
Lieut.  Colonel,  as  well  as  the  5c/.  paid  by  Bryce  to  him,  then  he 
had  received  more  th-^n  was  crulv  due  to  him  :  and  it  is  not  to  be 
fuppofcd  that  the  Colonel  would  then  h»ve  given  him  fuch  a  back 
bond,  as  before  mentioned,  without  taking  the  lead  notice  of  any 
fotmer  payments* 

On  tht    Crofs  Appeal^  Heads  of  the    jippellant  Mr.    Murrafs 

Argument. 

Tl>c  receipt  by  Lieut.  Col.  Hamilton  to  Mr.  Bryce  for  the  50/. 
16  void  by  the  law  of  Scotland,  the  fame  being  neither  holography 
nor  fubC'ribed  before  witneflVs,  nor  the  perfon  who  wrote  it  dc- 
figned  therein. 

The  receipt  does  not  bind  the  Lieut.  Colonel  to  hold  count  for 
that  fum,  but  only  owns  the  receipt  thereof,  and  therefore  dlf- 
char-ges  the  fame  for  ever,  which  imports  that  this  was  a  debt  due 
by  the  Colonel  to  him,  and  not  for  his  arrears  due  by  the  govern* 
i&cnt,  which  were  no  debt  of  the  Colonel's.  • 

Thii 
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only  lodged  iu  the  hands  of  Sir  Patrick  Murray  of  Auchtcrtyrf ,  a 
neighbouring  gencleman,  till  the  abovementioned  terms  (hould  ht 
fulfilled  to  the  appellant;  but  that  the  rcfpondent  prevaiiled  upon 
the  truftee  to  dclivrr  up  the  deed  to  him. 

The  Court  of  Seffion  on  the  loth  of  December  171 7  "dc- 
•«  cerned  againft.  the  apptrllant  in  the  removing.**  The  appellant 
prefented  feveral  bills  of  fufpenfion,  oflPiring  to  refer  the  dcpofi- 
ration  to  the  oaths  of  the  late  Earl  of  Kinnoul,  of  Sir  Patrick 
Murray  the  alleged  trudee,  and  of  the  refpondcnt  himfe!f|  in 
whofe  favour  the  deed  was  made:  The  Court  dirc£led,  that  the 
late  Earl  of  Kinnoul  (hould  be  examhied  upon  oath,  and  he  ac- 
cordingly deponed  that  he  remembered  nothing  of  any  terms  of 
depofitation.  The  Court  by  feveral  interlocutors  on  the  5th  of 
March,  the  3d  of  April,  the  22d  of  May,  and  ;th  of  July  1718, 
rcfufed  the  bills  of  fufpenfion,  as  to  the  examination  of  the  k- 
fpondent,  and  Sir  Patrick  Murray. 
Ziiicnd,  The  appe.il  was  brought  from  "  feveral  interlocutory  fentcncfs 

ma  Dm.        <c  q^  decrees  of  the  Lords  of  SefEon  of  the   i6th  of  Dccembft 
»7'9-  <c  1707,    1 0th  of  December  1717,  Jih  March,   3d  April,  22J 

"  May,  and  7th  July  1718.*' 

HeaJs  of  the  Appellanfs  Argument. 

The  aforcfaid  decree  of  the  16th  of  December  1707,  rcdocrng 
the  appellant's  title  to  his  cftate,  being  in  abfencc,  when  the  ap- 
pellant knew  nothing  of  it  \  and  when  he  thought  he  had  nothing 
to  fear  from  his  fupcrior,  from  whom  he  had  fo.lately  porchaH 
the  cftate,  and  to  whom  a  very  fmall  arrear  was  due,  the  appellaot 
conceives  can  never  be  fuftained,  either  to  carry  off  his  tftaiCjOf 
itfelf,  or  be  a  valid  ground  of  the  aforefaid  renunciation. 

The  renunciation  never  having  been  a  delivered  deed  hythc 
appellant  to  the  refpondent,  it  can  never  diveft  the  appellant  of 
his  right  in  the  eftate,  and  no  proof  was  ever  offered  to  be  made 
by  the  rcfpondent  of  the  delivery  thereof ;  he  would  only  prefume 
it  to  have  been  delivered  becaufe  it  appeared  in  his  hands.  Bat 
the  appellant  offered  to  take  off  this,  and  all  other  prefumptions 
tvhatfoever,  by  referring  the  whole  fa£ls  to  the  oaths  of  the  bt< 
Earl  of  Kinnoul,  the  refpondcnt^s  father,  of  the  refpondeot,  and 
of  the  truftee  in  whofe  hands  the  deed  of  furrendcr  was  it- 
pofited. 

The  oath  of  the  late  Earl  of  Kinnoul,  without  the  oath  of  tie 
truftee,  makes  nothing  againft  the  appellant:  his  lordfhip does 
indeed  depone,  that  he  does  not  remember  the  terms  of  thefaid 
depofitation ;  yet  in  the  fame  oath,  he  refers  to  the  depoGtion  01 
the  truftee,  who  he  fays  is  an  honeft  man  and  will  tell  the  truth* 

As  the  aforefaid  decrees  and  interlocutors  appear  to  be  con« 
trary  to  law,  they  like  wife  feem  to  be  very  inconfiftent  withcq«itj 
and  jttftlce ;  for  though  the  appellant  be  by  them  ftript  of  >n 
eftate  and  effeds  to  the  value  of  1005/.  fterling  and  upwards  ** 
appears  by  the  ftated  account  herewith  delivered  (a),  which  vas 

(«)  An  account  of  the  price  and  p^jnenti,  &c.  made  by  the  appeUasc  b  tfoeiei » 

9  ^ 
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mt  all :  jct  in  none  of  thefe  decrees  has  the  refpondent  fo  much 
as  attempted  to  fet  forth  any  true  or  valuable  confideration  for  the 
lame;  further,  than  that  there  might  (when  the  fatd  decree  of 
reduftion  in  the  jlppellant's  abfence  was  pronounced)  be  a  year 
of  two  of  the  feu-duty  in  arrear,  amounting  to  the  fum  of  333/. 
6/.  ZJ.  Scots  money  at  mod,  too  fmall  a  purchafe  for  the  appel- 
lant's eltate,  and  his  many  years*  labour  and  expence  in  improtrlng 
it*  SeCdeSj  the  arrears  werb  legally  tendered  to  the  jfuperior  two 
years  before  the  decree  of  removing  was  pronouncedi  as  appeared 
irom  the  inftrument  ^aken  thereupon }  and  the  law  allows  this 
to  be  fuffictent  to  take  oflF  any  pretence  of  a  forfeiture  for  non- 
payment of  the  feu  duties. 

Heads  vf  the  lUJ^ondinfs  Arguments, 

The  refpondent's  father  obtained  a  decree  in  1707  againft  the 
Appellant)  voiding  his  light ;  the  appellant,  after  that,  continued 
to  poflefs  the  premifes  a3  a  tenant  at  will,  and  paid  tent  for  the 
lame;  the  appellant  in  1713  executed  a  reniJinciation  of  all  right 
and  title  he  had  to  the  premifes,  and  that  renunciation  was  abfo- 
Ittte  without  any  condition.  After  that  time  the  appellant  has  (till 
poffdTed  as  a  tenant  at  will,  and  has  run  greatly  in  arrear,  which 
oUiged  the  refpondent  to  bring  his  a£tion  of  removing  againft 
him,  whereupon  he  recovered  judgment :  and  the  refpondent  has 
been  kept  in  law  fuits  for  feveral  years,  by  the  appellant  a  pau* 
pcFj  and  the  refpondent  will  in  all  events  be  a  very  great  lofer  by 
ihe  appellant's  obftinacy. 

After  hearing  counfel,  //  is  ordered  and  adjudged,  that  the  inters  Joagmept^ 
heutors  and  decrees  complmned  of  astofo  much  thereof y  whereby  pro^  '^  March 
hation  iy  the  oath  of  the  refpondent  is  refufed  to  the  appellant^  or  tvhich  '^  ^'^^ 
is  grounded  upon  fuch  refufaly  or  made  in  confequence  thereof  he  re- 
verfed :  and  it  is  further  ordered^  that  fuch  probation  be  admitted^  and 
that  after  examination  of  the  refpondent  upon  oath^  the  Lords  ofSefJion 
proceed  and  decree  thereupon  dsfball  bejtdji. 

For  Appellafnt,  Bat,  TutnbulL 

-For  Refpondent,        Rob.  Raymond.       WilL  Hamilton 
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Carcrf4.  Th^  Commiflioncri  and  Truftccs  <rf   the 

Forfeited  £(late8»  ...        Afpelknis} 

James  Drummond,  Son  of  James  late  Lord 

Drummond,  and  his  Truftees,         -         Re^ondents. 

22<1  March  1719-20. 

Feffiitw9.'^TuKr  or  jAft-rnitr.'^K  difpofitton  it  made  b|  a  fithl^  n  171)1 
to  a  ton,  then  a  few  inontha  old»  of  hit  cflatey  reienriDf'voiwcr  i»fefi«ii- 
cumber  part  fur  debts  already  cootraded»  Arc  with  cmcmrcoctaf  toatai) 
and  refer ving  rhe  grantor's  life  reot:  b  1714*  the  father  iCDoaaccd  &ii 
life- rent*  Uy  hit  attainder  for  treftfoo  the  dfaiCd  was  not  fotieited,  bdni 
vefted  in  the  (bo. 

T^ft'^h  child»  a  few  monthi  oM,  though  bom  of  Pd^  ptratti  at^ 
uke  «B  eilate  by  difpondon  from  hit  father* 

Hnjbtmi  sni  fl^ifu-^h,  Jife-rent  or  jointure  gnnted  to  a  wife  by  bcr  fon,GQd< 
liOt  be  reftriaed  by  a  mifltf e  letter  executed  by  her  without  hfit  faoWl 
coofent,  on  which  a  dccnc  of  declarator  in  abience  kad  been  talus. 

I^N  the  28th  of  Augud  17 13,  James  late  Lord  Dninuioai 
^^  executed  in  favour  of  his  foo  James,  the  refpondenti  vbotii 
die  1  onk  a  few  months  old,  a  difpofition  of  the  hmds  of  DnA* 
mond,  Stobhall,  &c.  heritably  and  irredeemably }  referfbg  to 
himfelf  a  life-renr,  fubje£l  to  the  payment  of  the  annual-reatii 
the  debts  and  other  burdens,  of  a  rent*cbarge  of  500/i  per  aonoa 
for  life  to  the  Earl  of  Perth,  and  a  jointure  of  the  like  annsalto 
to  the  Countefs  of  Perth  for  life  after  the  Earl's  death.  Upos 
tVis  difpofition  infeftment  was  taken  and  dniy  recorded  opostk 
13th  of  December  I7i3« 

By  this  deed  a  power  was  referred  to  the  Lord  Drummood  I* 
fell  any  part  of  the  hnds  for  payment  of  debt,  or  to  grant  IkA* 
able  fecnrities  to  former  creditors,  and  to  fell  any  part  of  tk 
lands  that  did  not  lie  commodious  for  the  family,  for  pafdnbf 
others  more  conrenient,  fubje£t  to  the  fame  u&a:  but  this  po«^ 
and  faculty  was  not  to  be  exercifed  without  the  confent  of  cot»> 
truftees  named  in  the  deed  for  behoof  of  the  refpondent.  AV 
or  fchedule  of  all  the  debts  afFcding  the  eftate  was  aaueic'  V 
this  difpofition  :  and  the  Lord  Drummond  likewife  referrd  t 
^  power  to  giro  portions  to  younger  children  not  exceeding  sli* 

mited  fum,  and  to  fettle  a  jointure  on  a  fecond  wife  not  eac€ciiii| 
5000/.  Scots  yearly. 

By  a  fubfequent  deed  made  in  the  nature  of  an  agreenaeat  be- 
tween the  Earl  of  Perth  and  his  fon  the  Lord  Drummond,  tf^' 
cuted  upon  the  iithof  February  and  23d  of  April  1714,  dicl^ 
Drummond,  in  confideralion  of  an  annuity  or  rent  cha^  ofjool 
per  annum,  granted  to  him  during  the  lives  of  the  Earl  and  Okis* 
tefs  of  Perth,  and  lOooA  per  annum  after  their  deceafe,  fo  looffit 
he  (hould  live,  parted  with  his  liferent  in  the  faid  ellates,  cxccpti<'{ 
the  liferent  ufe  of  the  houfes  and  yards  of  Dmmoiond  and  Stob' 
hall,  &c.  \  and  the  Lord  Drummond  bccanM  thereby  obliged  t9 
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taufc  tht  fadors  on  the  cftatc  to  grant  bonds  to  the  trufteg 
named  in  the  firft  deed  for  the  refpondcnt*s  behoof,  to  apply  the 
rents  and  profits  of  the  eftate  towards  paymetit  of  the  debtS)  and 
of  the  annuities  before  mentioned,  and  of  the  rent  charge  to 
Lord  Drummond  ;  and,  accordingly,  fuch  bonds  were  executed 
by  the  fa£tors  to  the  truftees. 

The  Conntefs  of  Perth  had  by  a  miflive  letter  under  her  hand, 
dated  rhe  15th  of  November  1694,  reftriflcd  her  jointure  of  500/. 
payaUe  to  het  after  her  hulband's  deceafc  to  the  fum  of  222/. 
4/«  iJ4L  and  the  Lord  Drummond  having  brought  an  aSion  to 
confirm  this  miflive  letter,  in  1714,  obtained  a  decree  of  the 
Court  of  Seffion  confirming  the  fame,  in  abfence  of  the  Earl  and 
Countefs  of  Perth,  who  were  then  out  of  the  kingdom. 

By  the  A&  16.  i.  c.  32.  James  Lord  Drummond  was  at- 
tainted of  high  treafon.     The  appellants  thereupon  caufed  the 
whole  forefaid  eftates  to  be  feized  and  furveyed.     The  refpon- 
dents  in  virtue  of  the  aft  5  G.  i.e.  22.  prcfcnted  their  exceptions 
to  the  Court  of  Scflion,  fetting  forth  that  by  the  feveral  deeds  before 
mentioned,  the  late  Lord  Drummond  the  forfeitinof  perfon  was 
not  on  the  24th  of  June  1715,  (from  which  the  forfeiture  was  to 
Ae  place,)   poflefled  of,  interefted  in,  or  entitled  unto  the  faid 
^te,but  that  the  refpondent  was  vefted  in  and  entitled  to  the 
^e^  at  the  time  aforefaid,  fubjeft  to  the  annuity  of  1000/.  to  the 
Lord  Drummond,  out  of  which  was  payable  the  500/.  jointure,  to 
the  Countefs  of  Perth,  the  earl  being  now  dead,  and  fubjeft  alfo 
to  his  life-rent  in  the  houfes,  and  parks  of  Drummond  and  Stob- 
hall,  &c.  and  confequently  that  no  more  could  be  forfeited.     The 
ivfpoodents  made  anfwers  that  the  conveyance  to  the  refpondent 
was  only  a  feeming,  not  a  real  conveyance  )  that  the  refpondent 
was  disqualified  to  take  the  fame  by  being  a  papift  ;  and  th:)t  the 
fointure  to  the  Countefs  Dowager  was  by  her  faid   miflive  letter 
•nd  decree    of  declarator  thereon   rcftriclcd  to  the  faid  fum  of 
222/.  4/.  5  V. 

The  Court  oa  the  r3th  of  Augufl  {a)  17^9,  "  found  that  the 
•*  late  Lord  Drummond  was  by  the  forefaid  difpofition  of  th« 
"  28th  of  Auguft  1713  years,  infeftmcnt  following  thereon, 
*'  fegiftered  as  faid  is,  and  articles  of  agreement  betwixt  the  Eafl 
^  of  Perth,  and  the  late  Lord  Drummond  his  fon,  dated  the  i  ith 
•'  day  of  February  and  3d  of  April  1714  years,  and  by  the  bonds 
••*  grsmted  by  the  Chamberlains,  and  by  the  other  writs  produced 
'^  b^  the  refpondent  and  his  truftees  divefted  of  the  fee  of  the 
^  faid  eftates  of  Perth  and  Drummond,  and  others  therein 
'*  tnestioned,  and  that  the  right  of  fee,  property,  and  pofleffion  of 
^  the  feveral  eftates,  and  others  in  the  faid  deeds  mentioned,  was 
**  before  the  24th  of  June  1715  years  vcfted  and  cftabliftied  ia 
^  the  perfon  of  the  refpondent  with  the  burdens  of  the  annuities^ 
••  life-rent8,and  debts  therein  mentioned,  and  find  that  the  faid  con* 
^  veyance  in  favour  of  the  refpondent  is  not  voided  nor  annulled, 
**  by  the  3da£l  of  Parliament  1706,  intituled  <  a£t  for  prevetuing 

is)  This  it  the  only  date  fiMcifxed  io  the  Cai«s,  though  m:kt  Journal  it  U  mco(i9oe4 
dMt  there  wu  alfo  a.i  iocrlocjtor  of  the  %iih  of  Augufl. 

U  2  "the 
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••  the  growih  of  popery*:  and  Hkc\yifc  found  that  the  miffive let* 
•*  ter  mentioned  by  the  Countefs  of  Perth  to  the  late  Lord  Diroin- 
"  mond,  the  rcfpondcnt's  father,  dated  the  15th  day  of  Norcmber 
*'  1694  yearS)  being  granted  Jlanie  matrimonh,  wtthout  her  but 
'<  band's  confent  is  void  and  null ;  and  the  decree  of  declarator  Ibl- 
**  lowing  thereon  being  in  abfence,  repone  the  Countefs  agnfilt 
y  the  fame:  and  therefore  found  and  declared,  that  there  onlj  falls 
*'  under  the  forfeiture  of  the  faid  lata  Lord  Dvummoodi  aoanndt; 
"  of  1000/.  fterling  yearly,,  and  the  life-rent  ufc  of  the  hottfa  wl 
'<  yards  of  Drummond  and  Stobhall,  and  thegrafs  mtliepackS) 
*f  about  the  fatd  houfes,  when  the  woods  were  not  under  hafi* 
"  ing;  and  as  many  of  the  ftyiog  cuftoms  and  carriages,  pBf 
<<  able  out  of  the  faid  haill  eftate,  as  (ball  be  oeceffary  for  Aew 
<*  of  the  family  ;  with  the  burden  of  the  faid  Couute(s  Dowager's 
•<  life-rent  of  500/.  fterling  yearly.** 
firtfT^d,  The  appeal  was  brought  from  <*  two  interlocutory  fentcnceaf 

l^^'       "  decrees  of  the  Lords  of  Scffiou,  pronounced  the  i  ith  and  i^ 
^  w  dayaof  Aug.uft  1719." 

H^ads  of  ihe  Appellants^  Argument. 

1* he  faid  difpoGtion  was  voluntary  and  only  a  feemin^,  txkt 
1t2t\  conveyance  of  the  fee  and  inheritance  of  the  (aid  ttoi 
contrived  to  evade  the  forfeiture  \  in  fo  far  as  by  virtseof 
feveral  claims  cot>tarned  in  the  faid  difpofition,  there  veit 
referved  to  the  late  Lord  IJrummond  attainted,  as  many  aod» 
extenfive  powers,  faculties,  and  interefts  as  he  enjoyed  by  firtsew 
the  fee  and  inheritance  befove  the  making  of  the  laid  difpoStioa) 
and  fuch  as  have  by  feveral  decrees'  of  the  Court  of  ScflioniiwAcr 
cafes  been  found  to  cftablifli  au  abfolute  right  of  proptftyork 
6mple^  In  theftiid  dtfpofition  theie  is- referved  to  himy  beU^ 
his  life- rent,  a  power  of  providing  for  younger  children,  sod" 
making  a  fettlement  on  a  fecond  wife,  a  power  of  chatgiog  »^ 
eftate  with  debts,  and  of  felling  the  fame  or  any  part  thereof  ine- 
deemably.  There  is  a  claufe,  too,  whereby  U^e  rights  of  paf' 
chafers' of  knds  fFarr>  the  faid  late  Lord  Drummond,  and  of  cit- 
ditors  who*  accept  of  fecurities  upon  the  eftate  for  noonejla^ 
are  fecured  againd  any  objedlions  that  might  arife  from  awinta 
a  due  application  of  the  money  advanced  by  fuch  purchsfefso' 
creditors  to  the  ufes  in  the  difpofuion  mentioned,  which  leod^ 
void  the  limitation  of  the  excrcife  of  the  faid  powers  to  o«tiifl 
ufes,  viz.  for  payment  of  debts,  &c.  and  majj^ea'thofaklps^^ 
abfolute. 
\  Though  the  confent  of  truftces  was  nceeffary  to  the  appG^ 

of  the  money,  yet  the  neceflity  of  the  confent  of  the  trdle«» 
not  veft  the  property  in  them,  not  diveft  the  late  Lord  DromiW" 
of  tlu*  Time,  and  conf<^ently  did  not  bar.  the  forfeiture  uponDii 
.attainder.  For  though  a  perfun  under  age  cannot  fell  laodsi  ^ 
cliar^c  h  9  edatc  with  debts,  without  confent  of  his  guardift»j  t** 
an  incrHttU'd  pcrfon  without  canfcnt  of  hi§  interdidors,  y«f* 
both  of  ihcm  by  rem  »!iiiri^  proprietors  would  forfeit  llicir  cu|^* 
ior  high  trcafori,  fo  likcvifc  iLe  late  Lord  DtummoAdi  norriia* 
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Binding  the  limitation  of  exercifingthe  fairf  power  with  confent  of 
traftees  remained  veiled  in  the  fee  and  inheritance  of  the  faid 
.eftatCi  and  thereby  could  and  did  forfeit  the  fame  for  high  trea* 
fon. 

The  refpondent  being  a  p^pift^  defccnded  of  and  educated  hj 
pppifli  parent9)  was  by  the  aft  of  Parliament  1700,  c,  3.  ^^forpn-^ 
**-vintmg  tie  Growth  of  Popery,^*  incapable  of  taking  an  eftate  by 
virtue  of  any  voluntary  difpolition  or  deed,  and  the  attainted  per- 
fon  was  by  the  fame  aft  difabled  from  making  any  voluntary  or 
gratuitous  conveyance  of  any  part  of  his  heritage,  in  prejudice  of  . 
Lis  heirs,  and  confequently  he  was  thereby  difabled  from  making 
any  deed  of  conveyance  in  bar  of  forfeiture,  that  being  a  title 
preferable  to,  and  exclufive  of  heirs.  And  though  the  refpondent 
be  under  15  years  of  age,  the  claufe  enafting  the  difability  of 
taking  an  eftate  i»7  virtue  of  a  voluntary  or  gratuitous  dtfpofition 
makes  no  diftinftion  between  thofe  who  are  under,  and  thofe 
who  are  paft  the  are  of  15  ;  and  there  is  another  claufe  in  the 
faid  ad,  declaring  that  a  pupil  heir  (faaJl  be  reckoned,  popifli,  if  he 
be  under  the  education  of  papifts,  as  the  refpondent  is.  So 
that  the  faid  difability  takes  place  as  to  the  refpondent,  either  by 
atlmitting,  or  not  admitting  the  diftinftion  of  age  to  take  place  ia 
the  faid  difabling  ciaufe. 

The  faid  difpofition  either  conveys  a  better  a. right  and  larger 
eftate  to  the  refpondent  than  would  have  defcended  to  him  after 
the  death  of  the  difponer,  and  in  that  cafe  it  is  null  by  virtue  of 
the  faid  claufe  diiabKng  papifts  to  take  lands  by  difpofition,  and  it 
does  not  devolve  to  the  proteftant  heirs :  or  it  conveys  no  better 
right  nor  odier  eftate  to  the  refpondent  and  proteftant  heir  than 
a  right  of  fucceffion  as  heir  to  the  eftate  after  the  death  of  the 
difponer;  and  in  that  cafe  it  is  fubjeft  to  all  his  debts,  deeds,  and 
delifts,  and  therefore  it  is  not  fufRcient  to  prevent  forfeiture ;  the 
right  of  fucceflion  of  all  heirs,  proteftant  as  well  as  papift,  being 
barred  and  excluded  by  forfeiture  for  high  treafon.  The  faiddif^ 
pofition  would  have  been  void  in  virtue  of  the  fecond  claufe,  if 
the  father^  the  difponer,  had  lived  without  committing  treafon  till 
bis  fon  the  difponee  had  pafled  the  age  of  fifteen,  and  continued 
papift  :  for  the  proteftant  heir  could  claim  nothing  as  heir  during 
the  life  of  the  difponer ;  and  it  were  abfurd  to  fay,  that  a  difpofi- 
ttoQ  which  would  become  void  on  the  difponer's  not  commit* 
tmg  of  treafon,  fliould  become  valid  by  his  attainder  for  high 
treafon. 

The  agreement,  made  between  the  late  Lord  Drummond  at- 
tinted  and  his  father,  can  neither  fupply  any  of  the  faid  defefts 
in  the  conveyance  of  the  fee  and  inheritance  of  the  faid  lands  to 
the  refpondent,  nor  extinguifli  the  life-rent  referved  by  it  to  the 
difponer,  and  much  lefs  alter  any  thing  with  relation  to  the 
powers  of  charging  the  eftate  with  debts  and  felling  lands }  thefe 
not  being  fo  much  as  mentioned  in  the  faid  agreement.  It  is 
evident  by  the  tenor  of  this  agreement,  and  the  bonds,  mentioned 
io  the  decr<"e  appealed  from,  to  have  been  granted  by  the  faAors 
appointed  bf  the  (aid  late  Lord  Drummond,  that  the  risht  of 

U  3  kryiag 
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levying  the  rents  and  piofits  of  the  faid  eftatcsi  or  of  appooiiif | 
f^iiois  for  that    purpofe,   remained  in    the  faid  Lord  Dm-j 
mond  attainted'^  and  confrquentl]^  the  fame  is  fo  far  fromi 
leafing  the  Itfc'rent,  that  it  proceeds  upon  the  fuppofitionof 
copcinuing  to  enjoy  it,  by  laying  him  and  his  fa£lors  uoder 
gallons  to  apply  the  rents  and  profits  to  the  payment  of  debts 
other  ufes  in  the  faid  indenture  mentioned  i  and  that  only  os 
the  forfeiture  of  200/.  per  annumt  yielded  in  the  faid  i^rc 
by  his  faid  father  out  of  the  annuity  due  to  him»  in  con&dcn 
of  an  e&afl  application  of  the  faid  rents  and  profits  to  die 
aforefsid. 

The  miflive  letter  under  the  hand  of  the  Countefs  Do\ 
and  decree  following  thereon,  refbrided  her  annuity  to 
4/«  5</'«»  aOd  the  life- rent  of  the  Lord  Drummood  ought  to 
charged  with  no  more  than  the  faid  reftriclcd  fum.    This 
having  related  to  a  jointure,  which  was  to  take  place  only 
the  death  of  her  hufband,  and  not  to  any  thing  in  which  the 
band  could  have  an  intered  Jure  mariti^  his  confcnt  wai  not; 
ceffiiy.     And  the  hulbandi  as  well  as  (he,  having  beeacalleii 
the  a£lion  for  obtaining  the  faid  decree,  and  having  thereby 
an  opportunity  of  appearing  by  himfclf  or  attorney,  aod  to 
dare  his  dilTent  from  the  faid  letter,  his  filence  mull  be  conf 
to  import  his  confeot,  efpccially  fince  he  had  reftrided  his  od 
annuity.     Though  the  faid  decree  mighti  becaufe  of  its  haiir 
been  pafitd  in  abfence  of  the  countefs,  be  reduced  and  voided 
a  proper  proctfs  at  her  fuit,  in  cafe  (he  (hould  prove  any 
unjud  or  iniquitous  in  it ;  yet  till  fuch  fuit  be  commeocedi 
judgment  given  upon  it  in  her  favoinr,  it  is  a  binding  and 
decree,  efpccially  fmce  (he  is  no  party  in  this  caufe. 

Heads  cf  ihe  Refpondenis*  Argument* 

The  late  Lord  Drummond  having  charged  his  eftate  with 
dcbtSi  which  increafed  d;uly  by  his  mifmana^ement,  a  few  mc 
after  the  birth  of  the  refpondent  was  prevailed  upon  by  hisfadv 
and  other  friendsi  in  ordei;  to  prevent  the  utter  ruin  of  the  iaodfJ 
to  dived  himfclf  of  the  fee  of  his  eftates,  by  the  faid  difpofitioi 
1(1  favour  of  the  refpondcfnt.  But  although  by  this  dct^  thebtc 
Lord  Drummond  was  fully  diveded  of  the  fee  of  the  t&^xtfVA 
the  fame  vefted  in  the  refpondent,  if  not  from  the  date  of  the 
deed}  at  lead  from  the  date  of  the  infeftment  thereon  ;  yet  tk 
late  lord  having  a  life- rent  fubje£l  to  the  intered  of  the  debts  sod 
other  annual  burdens,  and  not  being  careful  in  paying  tbofe  N* 
dtns,  and  having  the  edate  releafed  of  them,  but  mifapplyingtk 
rents  to  other  ufes,  the  refpondent's  edate  was  dill  in  hazard  o( 
being  fwallowed  up  and  entirely  exhauded  by  the  growing  intcrtK 
of  the  debts  and  arrears  of  the  other  annual  burdens  which  the 
late  lord  diould  have  paid  :  and  therefore  the  faid  agreement  tns 
CAtercd  into  in  17 14  between  him  apd  the  Earl  of  Perth,  relink* 
stg  the  life-rent  to  an  annuity. 

The  powers  which  the  late  Lord  Drummond  referved  ia  tht 
deed  of  1 7 13,  of  chargiag  the  edate  with  dcbtj  and  even  of  alien- 

sling 
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^'^iHitig  It,  were  purely  i^erfonal  facalties  in  the  forfeiting  perfon, 
•"vhich  cannot  be  forfeited  or  vefted  in  the  Crown  for  hta  attain- 
^*  der.  Thefe  power8>  too,  were  in  the  perfon  of  the  late  Lord 
^Drummond  limited  to  particular  ends  and  purpofes;  fuch  as  the 
^  providiog  for  younger  children  and  a  fecond  wifci  and  for  dif- 
"  diarging  the  debts  of  the  eftate,  and  purchafing  lands  more  con« 
i^^venient  for  the  advantage  and  profit  of  the  refpondent:  and  z% 
9!^  thefe  powers  coutd  not  have  been  executed  to  any  other  purpofes 
i. 'by  the  forfeiting  perfon,  fo  the  Crown  in  virtue  of  his  attainder 
ni  on  claim  no  benefit  from  them.  And  thofe  powers  were  alfo 
itmited  not  to  be  executed  but  in  a  peculiar  manner ;  that  is^ 
S2  with  the  confent  of  the  truftecs  named  in  the  deed :  and  therefore 
s:  diough  all  the  powers  that  ftobd  in  the  forfeiting  perfon  were 
iK.deemed  veiled  in  his  majeftyi  fuch  powers  could  not  be  executed 
» -but  with  the  confent  of  the  truftees  for  the  advantage  of  the  re* 
'X  fpondent. 

,&    For  the  appellants  tt  was  contended,  that  though  the  deed  o€ 

'a!s  1713  fliould  be  deemed  effe£lual  to  convey  the  fee  and  property 

}t  of  the  eftate,  yet  the  forfeiting  perfon  remained  pofieffed  of  the 

w?4and$  in  virtue  of  the  referved  life- rent ;  and  that  the  fubfequent 

^;  deed  of  17 14  being  but  a  perfonal  deed,  not  perfe&ed  by  tnfeft* 

ii  ment,  the  forfeiting  perfon  was  not  thereby  diveftcd  of  his  life- 

^  tent :  and  that  the  refpondent  too,  not  being  a  party  theret6» 

I  Qoald  take  no  advantage  from  it.    But  though  for  creating  alife« 

^  lent,  an  infeftment  be  necefiary ;  yet  by  the  law  of  Scotland,  in- 

1::  feftment  is  not  neceflary  for  divefting  a  perfon  of  a  life-^reoty 

■;^  which  may  be  accompli(hed  by  a  (imple  releafe,  furrender,  or  per« 

1;  fiinal  deed ;  and  by  the  law  of  Scotland  a  life-renter  cannot  con* 

vey  his  life-rent  by  an  infeftment.    By  the  law  of  Scotland, 

fights,  obligations,  releafes,  8cc.  may  accrue  to  one  perfon  by  the 

deed  of  another,  without  the  privity  or  confent  of  the  ferfon  ia 

.<  whofe  favour  fuch  deed  is  made  ;  and  in  the  prefent  cafe  the  be- 

\  aefit  devolved  to  the  refpondent  by  a  formal  indenture  betwixt 

his  father  and  grandfather.    In  order  to  extinguiih  the  late  lord's 

.  life-rent,  there  needed  no  other  party  to  the  deed  than  himfelf ; 

any  writing  under  his  hand  declaring  that  he  parted  with  his  life* 

.^   rent  would  have  been  fuflicient« 

By  the  law  of  Scotland,  not  he  who  names  the  fafbor  is  deemed 
\  to  be  in  poflTcffion,  but  he  to  whom  fuch  fa£lor  accounts  for  the 
rents  and  profits ;  otherwife  a  guardian  who  names  a  fador  over 
the  minor's  eftate  would  be  deemed  to  be  in  pofiefliout  and  not 
the  minor.  And,  indeed,  that  was  the  refpondent's  cafe,  he  was 
an  infant,  bis  father  was  his  legal  guardian  or  adminiftrator  ia 
law ;  and  if  the  father  as  guardian  named  faftors,  it  appears  by 
the  bonds  given  by  them,  that  they  were  to  account  to  the  truftees 
appointed  for  managing  the  minor's  eltate  for  the  rents  and  pro* 
fits  thereof. 

The  refpondent  on  the  24tfa  of  June  17 15  was  an  infant  of  two 
years  of  age,  and  confequently  could  not  be  a  profeffed  papift» 
r»or  could  any  formula  or  declaration  by  which  he  could  purge 
bimfelf  of  popery  be  legally  tendered  to«  or  refufed  by  him* 

U  4  Tbottgh 
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Though  by  a  fubfcquent  claufe  in  the  z6t  1700,  c.  3^  a  mlaot  it 
to  be  deemed  popifti,  when  fprung  of  popifh  pareiiC6»  if  fuch  minor 
be  uoder  the  education  of  papifts;  yet  this  claufe  doea  not  con- 
cern the  cafe  of  infants  receiving  difpoGtions,  which  is  to  be  go- 
verned by  the  claufe  enacting  purgation  to  be  made,  bat  it  relates 
merely  to  the  cafe  of  minors^  who  are  next  in  fucceflion  to  popifli 
perfons  excluded  from  the  heritage  of  their  ancedors,  by  negkd- 
ing  to  renounce  the  Romifli  religion  $  and  therefore  it  cannot  be 
applicfd  to  the  prefent  cafe. 

The  Countefs  Dowager  appeared  voluntarily,  by  her  counfcU 
in  the  Court  of  Seffion,  and  contended  that  the  reftriflion  made 
by  her  in  the  miffive  letter  founded  on  by  the  appellants,  by  wUck 
her  jointure  was  pretended  to  be  reftridled,  was  by  the  law  of 
Scotland  void  and  null,  becaufe  it  was  made  during  the  fubfift^ 
ence  of  her  marriage  without  the  confent  of  her  hufband.  In 
fuch  circumftancesi  obligations  entered  into  by  wives,  or  deeds 
done  by  them,  are  abfolutely  void.  Nor  was  this  deed  of  reftzk- 
tion  ftrengthened  by  the  decree  referred  to :  that  decree  havii^ 
been  obtained  in  abfence,  when  the  countefs  and  her  hufband 
were  out  of  the  kingdom. 

The  refpondents  do  admit,  that  the  Court  of  Seflion  had  00 
jurifdi&ion,  in  fo  far  as  concerns  the  houfes  of  Drummond  and 
Stobhall,  parks  and  grafs  thereof,  in  confequence  of  jadgments 
given  in  other  the  like  cafes  by  the  Houfe  of  Lords.  * 
joirnaU  Counfel  being  firft  heard  on  the  point  of  the  jurifdiAion,  it  is 

sS  March     ipefolvcd  and  decreed  that  the  Lords  of  Seflion  had  no  jurifdi^Uoa 
^^     '      to  determine  in  fo  much  of  thiscaufe  as  relates  to  the  houfes  of 
Drummond  and  Stobhall,  parks,  grafs  thereof,  and  flying  csf- 
toms ;  but  that  they  had  jurifdi^ion  in  the  reft  of  this  caufe. 
Jnifmtntf        Counfel  being  heard  upon  the  merits,  Jt  is  ordered  and  aijm^ti 
SI  March      ^^^^  ^^^  fmitisft  and  apptai  be  ^/miffed  g  and  thatfo  much  of  the  inters 
locuiory  fentences  or  decrees  of  the  Lords  of  Seffion  complained  ^  ns 
which  this  Houfe  noere  of  opinion  thejaid  Lords  of  Sejffion  badjurifSc* 
iion  in  determining  in  this  caufe^  he  affirmed* 

For  Appellants,    Spencer  C&^uper.    Sam.  Mead. 

For  Rcfpondcnt,  Rob.  Raymond.    Dun.  Forbe^.  ff^lL  Hamilton^ 

*  With  regard  to  the  queftion  of  jurifdidion,  mentioned  in  this 

appeal,  it  appears  that  in  relation  to  the  forfeited  eftates  the 
Ccurt  of  Seflion  had  determined  many  queftions,  which  they  had 
no  title  to  take  cognizance  of.  Py  the  a£l  of  parliament  i  Geo.  i. 
c.  ^o.  appointing  comti^iflioncrs  to  enquire  into  and  feize  and  fur- 
vcy  the  tftares,  which  the  traitors  had  been  *'  fcifcd  pr  poflefled 
•♦  of,  intcrefted  in,  or  entiiled  unto,"  of  a  certain  date,  all  per- 
fons chiming  any  eilate,  or  intereft  of,  into,  or  out  of  fuch  eftates, 
were  dircfted  to  enter  their  claims  or  demands  before  the  com- 
miflioners  for  forfeitures  on  or  before  the  24th  of  June  1717.  By 
another  a£V,  5  Geo.  i.  c.  22.  all  perfons  pretending  right  to 
eftates  which  had  been  feized,  and  ihat  the  forfeiting  perfons 
were  not  "  fcifed  or  pofltfl'ed  of,  intercfted  in,  or  entitled  to* 
the  fame,  were  to  prefent  their  exceptions  to  the  Court  of  Seffion 

before 
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before  the  ift  of  Augnft  17191  which  X^ourt  was  to  determtno^^ 
the  fame  in  a  fummary  way  before  the  ift  of  November  1719* 

From  mifunderftandiog  thefe  a^'8»  or  from  fome  other  caufr^ 
the  G>urt  of  Seflioti  allowed  exceptions  to  be  brought  before 
them  in  many  cafes»  where  the  forfeiting  perfons  had  been 
*'  feifed»  or  poflefled  of,  interefted  in,  or  entitled  to"  the  eftatet 
forfeited,  whereas  all  claims  relative  to  fuch  eftates  fliould  have 
been  determined  by  the  commifEoners  of  forfeitures.  The  com- 
miilioiiers  prefcnted  appeals  againft  thefe  judgments,  and  in  25 
cafes  of  appeal,  in  the  prefent  feffion,  the  Houfe  of  Lords,  found 
that  the  Court  of  Seflion  had  no  jurifdidion,  and  therefore  found 
dieir  judgments  null  and  void.  In  every  one  of  thefe  appeaU 
counfel  were  called  to  the  bar ;  but  it  is  probable  that  cafes  were 
printed  in  very  fesip  of  them  ;  the  nullity  in  mod  of  them  having 
been  acknowledged^  and  a  good  many  decided  at  once.  Though 
nooe  of  the  cafes  in  queftion  require  to  be  reported  as  dccifions 
of  the  High  Court  of  Parliament  on  the  merits,  it  appears  that 
fbme  of  the  judgments  of  the  Court  below  are  upon  curious 
point8|  and  all  of  them  little  known  :  they  are  further  noticed  ac 
the  end  of  this  volume. 

On  the  15th  of  February  171^20,  the  Houfe  of  Lords  ordered 
the  Court  of  Seflion  to  account  for  their  condud  for  judging  in 
caufes  where  they  had  no  jurifdiQidn  \  and  the  commiflionrrs  o{ 
forfeitures  were  ordered  to  (late  why  they  had  not  pleaded  fuch 
want  of  jurifdiflion.  A  report  fron>  the  Court  of  Seflion  was 
prefonted  to  the  Houfe  of  Lords  on  the  7th  of  March  1719-20, 
which  at  various  diflferent  times  was  ordered  to  be  taken  into 
conGderation ;  but  it  does  not  appear  from  the  Journals  that  any 
thing  wa$  finally  done  thereon.  This  report  is  not  nicntioncd  in  AAtoflk* 
the  ads  of  federunt ;  but  it  appears  that  the  Court  of  Seflion  j^'^Jl'/* 
had  great  jealoufy  of  the  new  court  which  had  been  ere£ted,  and 
gf  the  powers  granted  tp  the  commiffioners  of  inquiry. 
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Cafe  65.  The  Commiffioners  and  Truftees  of  the 

Forfeited  Ettates,         -  -  -    Jppelknk; 

Sir  Robert  Grierfon,  of  Lagg,  Bart.        •     Refpmdsm. 

30th  March  1720. 

Pcr/tUure-^l'sVMsis.'^A  father  eiecutet  an  enUil  io  favour  of  hit  foo;  ^ 
lofj  incurg  an  irriuncyy  but  before  declarator  is  attatoted  of  treafon:  Uic 
Court  of  SeOion  found  chat  the  eftate  returned  to  tbe  father,  tbeugfa  ttet 
waa  no  declarator  of  the  irritaocyy  and  that  the  irritancy  «af  not  pvfe* 
able:— upon  appeal,  the  judgment  waa  found  ««//,  tb*  durt  mT  kt^ 

<  The  eftate  being  held  by  the  fon  apon  a  bffe  iofcftinent  froa  (^ 

father,  the  procur^iory  of  lefignation  in  the  handa  of  tbe  Crown  not  hinftf 
been  executed,  and  an  a6l  of  parliament  hating  declared,  that  the  efiaies 
of  ntaJkU  attainted  were  to  g3  to  Juperhrt  continuing  loyal ;  the  Comtvped 
this  ad  adjudged  the  eftate  to  (he  father  j  but  their  judgment  wis  itfcrU 
upon  appeal. 

IN  October  17 13,  the  refpondeut  executed  a  voluntary  fcttfc 
^  ment  of  bis  eftate,  in  favour  of  his  eldeft  fon  William  GrierfoOi 
^I'hereby  he  conveyed  his  eftate  of  L^gg^  to  the  faid  Williarni  and 
the  heirs  male  of  his  body,  whom  failing  to  the  refpoodeot'i 
fecondy  third,  and  fourth  fons  refpe^ively  and  the  heirs  male  of 
their  bodies,  with  feveral  other  fubilitutions,  the  laft  of  which  wis 
to  the  heirs  wh^tfoever  of  the  refpondent.  Bjr  this  deed  tbe  rc- 
fpondent  referved  his  own  life-rent,  and  his  fon  William,  andtlie 
other  heirs  fubftituted,  were  by  acceptation  obliged  to  relierethe 
refpondent  of  all  his  debts :  for  this  latter  purpofe  tbe  deed  con- 
tained a  provifo)  that  if  at  any  time  the  refpondent  ihould  be  dK* 
treifcd  with  horning,  or  other  diligence  for  payment  of  debt^qMa 
notice  or  intimation  given  thereof  to  William  Grierfon,  or  tbe 
perlon  fucceeding  to  him,  they  fliould  be  obliged  to  relieve  tbe it- 
fpondent  within  fix  months  after  fuch  notice  ;  and  the  refpoodeiit 
referved  a  power  to  himfelf  to  fell  any  part  of  the  eftate  forpiT* 
ment  of  fuch  debt,  as  he  fliouId  be  diftrefled  for,  to  which  faie  the 
faid  William  Grierfon  and  his  fucceflbrs  were  obliged  tofon&ot; 
and  if  they  failed  therein,  fo  that  the  refpondent  ihould  notbe 
relieved  within  fiK  months  after  the  date  of  the  intimatios  or 
notice  given,  and  after  the  figneting  of  a  caption  upon  a  regiftered 
horning  againft  him,  the  faid  William  Grierfon  and  his  faccef* 
fors  were  to  forfeit  their  intereft  in  the  eftate,  and  the  difpofitioB 
WIS  to  become  void,  and  the  refpondent  to  return  to  the  right  and 
poffcflion  of  the  eftate  with  power  to  difpofe  thereof  as  if  the  deed 
had  never  been  executed.  This  difpoGtion  contained  a  procnti' 
tory  of  rcfignation  for  the  purpofe  of  obtaintng^  new  inveftitaies 
from  the  crown,  the  fuperior,  and  a  precept  of  fafioe ;  in  Yirnis 
of  which  precept  William  Grierfon  was  infeft  on  theagthasd 
30th  of  0£lober  1713,  and  entered  topoflci&onj  but  be  made 

no  rcfignation  in  the  hands  of  the  crown. 

Ik 
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The  rdpondent  on  the  27th  of  April  17 149  gtve  notice  to  hit 
fon  Williaoif  that  he  was  liable  to  be  diftceffcd  for  debt,  and  re« 
quired  him  to  concur  in  the  fale  of  part  of  the  eftate,  with  certifi* 
cation  in  terms  of  the  before  mentioned  provifo :  and  the  refpon« 
dent  continuing  to  be  dillrefled  by  hornings,  captions,  and  others 
wifeionthe  12th  of  January  I7i5>  renewed  the  faid  intimation 
and  requifition ;  and  on  thefe  feveral  occafionsi  he  took  protefts 
io  the  hands  of  a  notary  publick.. 

William  Grierfon,  having  been  enpa^d  in  the  ifebelHon  if  1^9 
was  on  the  31ft  of  May,  1716  con7i£ted  and  attainted  of  high 
treafon.  The  appellants  thereupon  caufed  feize  and  furvey  his 
eftate,  as  vefted  in  them  for  the  uie  of  the  publick  from  the  24th 
of  June  1715. 

Againft  this  feizure  and  furvey*  the  refpondent  in  terms  of  the 
aA  5  G.  I*  c.  22.  prefented  two  exceptions  to  the  Court  of  5  ^«o.  x^ 
Seffion.  The  firft  was,  that  the  forfeiting  perfon  was  not  on  the  *'  *** 
24th  of  June  171$,  nor  at  anytime  fince,  vefted,  in  poHeflion  of, 
or  interefted  in  the  faid  eftate,  becaufe  his  right  thereto  became 
void  before  that  time,  by  negle£ling  to  relieve  the  refpondent  at  the 
periods  when  he  made  requifition. as  before  mentioned.  And  that 
before  the  24th  of  June  1715,  the  refpondent  was  vefted  in  the  ab« 
folate  right  of  the  faid  eftate  by  virtue  of  the  conditions  in  the  faid 
difpofiuoa«  The  fecond  was,  that  fuppofing  the  forfeiting  perfon*s 
right  to  the  eftate  to  have  ftood  good,  yet  he  was  infeft  therein  as 
vafial  to  the  refpondent ;  and  confequently  by  his  convidion  and 
attainder  the  property  which  was  lodged  in  his  perfon  was  confo* 
lidated  with  the  fuperiority  in  the  perfon  of  the  refpondent,  by 
virtue  of  the  ad  i  G.  i.  c.2o.  for  <*  encouraging  all  fuperiors'^  iG.i.ctot; 
&e. ;  and  that,  purfuant  to  that  a£t  the  refpondent  had  on  the 
22d  of  O^^ober  17x6,  obtained  himfelf  infeft  in  the  lands  in 
qaeftion»  within  fix  iponths  of  the  attainder. 

The  appellants  put  in  anfwers  to  thefe  exceptions,  and  the  re* 
fpondent  having  produced  four  feveral  inftrumen^s  taken  by  a 
notary  in  the  matter  of  the  reqnifitions  and  intimations  to  his  fon» 
upon  which  alfo  a  proof  by  witnefles  was  had,  the  Court  on  the 
aftih  of  Auguft  17 191  **  found  it  proved  that  the  four  inftru* 
'*  ments  produced  are  true  in  their  dates,  tenors,  and  contents* 
'*  and  that  the  things  in  the  faid  inftruments  affirmed  to  have 
"  been  faid  and  done  were  truly  faid  and  done  as  therein  ex- 
^*  prefied;  and  found  that  by  the  faAs  fet  forth. and  affirmed  by 
^^thc  faid  inftruments,  the  right  of  the  exceptant's  fon  William 
^'  was  irritated  and  made  void,  and  that  the  right  and  property  of 
**  the  faid  lands  and  eftate  of  Lagg  and  others,  defcribed  in  the 
**  exceptions  and  writs  to  which  they  refer,  had  returned  to  the 
'<  exceptant  before  the  term  at  and  from  which  the  eftates  o£ 
**  traitors  were  by  the  zGt  j  Qeorgii  vefted  in  his  majefty,  and 
*^  though  there  was  no  declarator  of  the  irritancy,  and  found  that 
^^  the  irritancy  was  not  pur^eable :  and  found  that  the  except- 
^^  ant's  fon  William  was  vafial  to  the  exceptant,  holding  the  faid 
*^  lands  and  others  of  his  father  as  fupcrior  thereof  in  17 13,  and 
^  that  the  faid  holding  was  not  changed  before  his  rebellion :  and 

"  found 


'^ 


3QQi  CAfBB  OK  AFFtAL  9tLOU  SCOtXAHD. 

<'  found  that  in  virtue  of  the  z6t  referred  to  in  the  eiceptioitt,  to- 
<(  tituled  <  an  a£l  for  encouraging  all  fuperiors/  &c.  if  the  (aid 
*«  William's  right  of  the  property  of  the  faid  lands  and  othcn 
<^  had,  not  been  irritated  and  voicl'.!d  as  above,  the  fame  would 
"  have  been  confollditcd  with  the  fuperiority  in  the  fame  manner 
<<  as  if  it  had  been  by  the  faid  William  re (igned  in  the  exceptiat't 
<«  Y\^nA^  ad perpetuam  remanentiam :  and  therefore  decerned  aad 
«  declared  the  full  ri^ht  and  property  of  the  faid  whole  hnds 
<^  and  eflate  of  Lagg  mentioned  in  the  exceptions  and  writs  pro- 
«<  duced,  with  the  whole  rents,  profits,  and  iffucs  thereof,  to  per- 
"  tain  and  belong  to  the  faid  Sir  Robert  Grierfon,  the  exceptto(| 
"  in  all  time  coming/' 
Bntered,  Thc  appeal  was  brought  from  "  an  interlocutory  fentenoeor 

ft  Dec       <<  decree  pronounced  by  the  Lord^  of  Seffion  the  28ch  day  of  Ao- 
«M|t  «  guft,"  1 7 19. 

Heads  of  the  Appeltanii*  Argument* 

In  fo  far  as  the  faid  decree  has  relation  to  the  firft  ground  on 
whi^h  the  refpondent  claims,  the  appellants  conceive  the  Lords  of 
Seflion  had  no  jurifdidtion  to  determine  in  the  cafe,  the  respon- 
dent's claim  being  founded  upon  a  right  expeAant  upon  a  tailzietl 
e(^ue  in  the  perfon  attainted,  to  arife  upon  the  breach  of  aoon- 
dirion  :  and  therefore  the  decree  fo  far  as  it  is  founded  on  that 
pofition,  (hould  be  annulled  {a). 

The  appellants  conceive,  that  that  part  of  thc  decree  vhidi 
has  rehtion  to  the  refpondent's  claim  as  fuperior  is  erroneonsjfoc 
the  following  reafons : 

The  refpondent  was  not  fuperior  to  the  forfeiting  perfon,  nor 
the  forfeiting  perfon  his  vaflal,  according  to  the  meaning  aodoa- 
*tural  underftanding  of  the  z6t  above  recited  ;  fince  by  thedifpofr 
tion  executed  by  the  refpondent,  the  eftate  was  fully  made  over  lo 
[he  fon,  the  forfeiting  perfon,  to  be  holden  of  the  Crown;  ^ 
ahhough  the  fon,  for  his  own  conveniency  for  a  time,  did  pofits 
the  eftate  by  infeftment  upon  a  precept  or  warrant  from  the  re- 
fpondent, and  had  not  aClually  made  a  refignation  of  the  eftnc 
into  the  hands  of  the  Crown,  yet  (ince  he  had  it  in  his  power  to 
make  that  refignation  when  he  pleafcd,  and  to  bold  it  of  tkc 
Crown,  the  refpondent's  claim  to  the  fuperlority  is  but  an  emptT 
name.  He  was  denuded  of  it  at  lead  by  a  perfonal  right  wlndi 
was  good  againft  him  the  grantor;  and  this  perfonal  right  wtfbf 
William  Grierfon's  treafon  forfeited  to  the  Crown,  and  is  veiled 
in  the  appellants  for  the  ufe  of  the  public. 

The  a£l  of  parliament  being  intended  for  encooragement  to 
fuperiors  find  vaflals  who  (hould  continue  dutifal  and  loyal  to  lii> 
majefly,  by  giving  the  vaiT^ls  a  power  to  hold  of  the  Crown,  wbicH 
they  could  not  have  had  without  the  benefit  of  this  ad,  and  givioE 
'  to  the  fuperior  the  right  of  property  of  the  vafTil's  eftate,  who 
fliould  commit  treafon,  tT>  be  confolidated  with  the  fuperioritf; 
it  is  plain  the  ad  has  relation  to  fuch  fuperiors  as  had  a  fixed  cor- 
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lain  title  to  the  foperiority,  and,  in  cbnfequence  of  it,  an  iafloeac6 
ilpoo  his  vaflakf  and  to  inch  vaflak  as  were  tied  to  hold  of  a  fub- 
}c£k  fuperior,  and  could  not  othcrwi&  hold  of  the  Crown.  And, 
confequentlyi  the  z€t  has  no  relation  to  the  prefent  cafe,  where 
the  forfeiting  perfon  was  no  longer  tied  to  hold  of  the  refpondent 
than  be  pleafed,  and  where  the  refpondent  had  no  right  or  influ- 
ence as  fuperior  OTtr  the  forfeiting  perfon,  loxiger  than  he  thought 
fit,  and  was  afkually  direded  in  the  forfeiting  peribn's  favour  by  a 
deed  under  his  own  hand,  though  fucb  deed  remained  perfonal. 

£?en  fuppofing  the  forfeiting  perfon's  title  or  vaflalage  was»  in 
Yirtne  of  the  claufe  in  the  a£l  of  parliament  above  recited,  funk 
into  the  peribn  of  the  refpondent,  and  confolidated  with  his  pre- 
tended right  of  fuperiority,  that  could  fignify  nothing ;  for  (lill 
the  perfonal  right  to  the  fuperiority,  and  the  power  of  furrenderiug 
the  eftate  into  the  hands  of  the  Crown,  which  was  in  the  forfeit- 
tng  perfon,  would  remain  entire  and  be  forfeited  to  the  Crown ; 
and,  (o  in  virtue  of  that  perfonal  right,  the  appellants  would  be 
entitled  to  the  eftate,  and  could  by  law  compel  the  refpondent  to  di^ 
Teft  himfelf  of  the  eftate  in  their  favours,  for  the  ufe  of  the  public 

It  was  obje£led,  that  by  the  ^Sk  every  fuperior  is  to  have  the 
eftate  as  if  refigned  into  his  bands  ad  remanentiam  :  and  that  if 
the  forfeiting  perfon  in  this  cafe  had  fo  re&gned  into  the  refpon- 
dent's  hands,  fuch  reGgnatbn  would  have  given  the  refpondent 
full  right  to  the  eftate.  But  this  is  founded  on  a  mifunderfland- 
ing  of  the  claufe :  the  zGt  does  not  ^ay  that  the  fuperior  ihall  have 
the  fame  right  as  if  the  vailal  had  made  a  voluntary  furrender  aJ 
remamntiam  into  his  hands;  but  that  the  lands  or  tenements 
holden  of  the  fubjed  fuperior,  Ihall  recognofce  and  return  into 
the  hands  of  the  fuperior ;  and  then  it  dcfcribes  tlie  e(Fe£ls  of 
that  return  and  recognofcing,  that  it  (hall  make  the  property  be 
cnnfolidafeed  with  the  fuperiority,  as  if  the  faid  lands  or  tenements 
had  been  refigned  adperpituamnmaneniiam*  And  the  dificren^e 
lies  in  this,  that  if  the  vaflal  made  a  voluntary  furrender,  fuch  fur- 
render  might  by  interpretation  be  conftrued  to  be  a  conveyance  or 
sennnciation  of  ail  right  the  vaifal  had  to  that  fubjecl,  fuppoHn^p; 
hin»  to  have  a  title  diftinA  from  the  right  of  vafTalage  derived  from^ 
the  fiiperior*  Bat  in  virtue  of  this  claufe  in  the  a£t  of  Parlia- 
ment, the  tenement  being  to  recogoofce  as  holden  of  the  fuperior, 
no  more  does  return  but  the  fee  or  right  of  vaiTalage  :  and  if  the 
▼aflal  bad  any  feparate  right  diftin£k  from  it,  that  is  not  transferred 
to  the  fuperior*  And  fo  in  the  prefent  cafe,  fuppofing  the  for- 
feiting perlbn^s  right  of  vaflalage  was  funk  into,  and  confolidated 
with  the  right  of  fuperiority,  yet  his  perfonal  right  or  difpofition 
to  that  very  fuperiority,  would  remain  entire,  foifeVtcd  by  his 
treafoo,  and  would  draw  along  with  it  the  full  right  to  the  eftate« 

Heads  of  the  RefpondenCs  Argument. 

(The  refpondent  is  filent  in  his  cafe  with  regard  to  the  all^ga* 
ftion  of  the  appellants  that  the  Court  of  Seifvon  had  no  jurifdic- 
tion  to  determine  on  the  firlt  ground  of  his  exceptions, Init  enters 
iuco  au  argumeut  in  fupport  o^f  the  interlocutor  ^f  the  Couxt 
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founded  thereon :  bot  this  it  is  unnecefEiry  to  detail,  as  itM 
admitted  by  bis  coanfcl  at  the  bar,  and  found  by  the  Hoafe  dat 
the  Court  in  fad  had  no  jurifdiAion  thereon. 

On  the  fecond  ground  of  the  exceptions  the  tefpondentpio* 
ccedd.) 

The  afi  founded  on  provides  its  benefits  to  allfuperiorsand 
vaflals  in  the  moft  extenGve  words :  and  William  GrierfoD  being 
vaflfal  in  the  legal  fcnfe  of  the  word,  it  does  not  alter  the  cafe 
that  William  Grierfon  had  a  power  of  changing  his  fuperior  sod 
holding  his  lands  of  the  crown :  for  finee  he  chofe  oinpnaSj 
to  hold  them  of  the  refpondenti  fo  long  as  he  continued  to  bold 
them  by  that  tenure,  he  was  to  all  intents  the  refpondent's  vafilj 
and  would  by  the  law  of  Scotland  have  forfeited  to  him  fab  1^ 
rent  cfcheat,  &c. 

It  is  true,  that  William  Grierfon  might  in  virtue  of  theprocn* 

ratory  of  refignation  have  made  himfelf  vaiLl  to  the  crowOiandit 

18  equally  true,  that  if  he  had  been  feifed  of  the  eftate  by  no  other 

title,  this  procurator  y  by  hisatlainder  being  forfeited  to  the  Crows, 

and  by  ftatute  now  vefted  in  the  appellants,  would  have  empowered 

them  to  have  made  refignation  as  is  above  mentioned)  and  would 

have  entitled  them  to  the  eftate.  But  then  it  muft  be  obfenred,  that 

William  Grierfon  was  aflually  feifed  of  the  eftate  as  vaffal  to  the 

rcfpondent ;  and  that  by  the  a£i  ^^  for  encouraging  all  foperion" 

&c.  made  anterior  to  the  forfeiture,  the  king  grants  the  eftatesof 

vaflals  attainted  to  their  fuperiors ;  and  it  enadls,  that  the  property 

upon  the  vaiTal'd  attainder  fliall  be  confolidated  with  the  fuperioritf. 

This  being  the  cafe,  the   very  zdt  which  tranfmttted  the  procora- 

tory  of  refignation  to  the  cro'A^n  viz.  the  attainder  of  the  Taflal) 

did  by  force  of  the  ftatute    *<^r  encoutagitrg  a// faperbrs'*  Vc» 

confolidate  the  property  with  the  fuperiority,  and  of  courfe  btrred 

the  crown,  and  the  appellants  who  claim  under  a  grant  from  the 

erown,  from  afTcrting  any  right  or  intereft  in  the  procurator; of 

Tcfignatfon. 

^onriKit,  It  being  referred  to  the  judges  to  confider  whether  the  Court  of 

3  Mwffc      Scffion,  had  jurdifdidion  in  this  caufe,  they  report,  "  thatitip* 

1749-10.      «t  psfared  that  the  exceptant  claimed  by  two  rights  s  theoflet 

**  right  expedant  upon  an  eftate  tail  in  the  perfon  attainted  to 

**  arlfe  upon  the  breach  of  a  condition^  whereof  we  conceire  dit 

*<  Lords  of  Seffion  had  no  jurifdiflion  }  the  other  claim  is  ai  fa- 

<<  perior,  whereof  we  conceive  the  Lord  of  Seffionhad  jorifdidioa.'' 

so  M^rch         Counfel  on  both  (ides  agreeing  with  this  opmion  of  the  ]^ph 

ajAOi  on  the  want  of  jurifdidiion,  and  being  heard  on  the  merits  as  to 

the  reft  of  the  caufe,  //  is-nfoived  and  decreed^  that  the  Lvrii  if 

Seffl^n  had  no  jurifdiBion  to  proceed  and  determine  t/pon/uehpai  jf 

the  faid  exception  ai  is  above  mentioned^  and  that  their  intertfevtBiJ 

fenience  or  decrei,  fo  far  as  the  fame  is  founded  thermtpm^  fc  therefirt 

declared  null  and  void :  and  it  is  ordered  and  adjudged^  that  as  U  it 

faid  interlocutory  fentence  or  decree  of  the  Lirrds  of  Sefftontfofat  at^ 

fame  is  founded  on  that  part  of  the  exception  whereby  the  refionM 

claims  the  faid  eftate  as  forfeited  to  him  as  fuperior  ofhisfon  ff^iKo0 

Griirfon^  be  ittverfed :  and  it  is  further  ordered^  that  the  rejponientk 

rtmovd 
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rUmviiJrom  all  j^ffejjion  of  the  eftati  in  quefthn  n»bieh  hi  may  have 
ebimmd^  and  from  m  receipt  of  tie  rents  and  pro/Its  thereof;  and  that 
the f tad  commiffioners  and  tru flies  of  the  forfeited  eftates^  tale  poffkjjion 
and  receive  the  rents  and  profits  thereof ^  and  proceed  to  execute  the 
fovjtrs  and  authorities  in  them  vefted  with  refpeH  thereto. 

For  Appellants)     Ro.  Dundas*    Rob.  Raymond. 
For  Refpondent.   Dun*  Forbes.     Will.  Hamilton. 


James  Farquhar  cf  GilmiUfcroft,      -        -      jlppeltant;    Cafe  64.^ 
The  Right  Hon*  Hugh  Earl  of  Loudoun,   -    Refpondent. 

5tn  May  1720. 

Kitk  Pslrimuy.'^ln  i6^i,  certain  vaflals  la  church  taods  advtnced  money  Co 
the  Crown,  to  affift  in  redeeming  a  wadfct  granted  to  the  Earl  of  Loudoun, 
the  lord  of  eiedliooy  apon  condition  that  they  flioutd  hold  of  the  Crown  aa 
fvperiM,  and  have  certaio  other  privUrges :  in  1633,  the  fupniorities  of  all 
church  landt  were  gratuitoofly  annexed  to  ibe  Crown ;  and  abuut  fame  time 
▼aflala  who  ihouid  advance  money  for  redeeming  their  fen  duties  were  allowed 
hy  his  majefty  co  treat  with  the  treafury  for  that  par  pole,  and  to  retain  thfir 
Ictt  duties  in  proportion  to  the  fnma  advanced.  In  a  quefiion  between  the 
wadsetter  and  the  vaflalsy  who  advanced  money  in  i63i«  it  is  found  that 
they  were  not  allowed  to  retain  their  feu  dwies,  though  they  had  paid  money 
for  privileges^  the  gteateft  part  of  which  had  been  granted  to  other  vaffala 
gcatoitottily. 
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PON  the  Reformation  in  Scotland,  the  lands,  teinds,  ancT 
fuperiorities  belonging  to  monafleries  and  other  religious 
bonfes,  devolved  to  the  Crown ;  and  the  greateft  part  of  them 
ymetc  (bon  after  ereded  into  temporal  lordihips,  in  favour  of  cer- 
tain perfons  called  Lords  of  Ere&ion.  In  1608,  the  lordihips  of 
Keilfmuir  and  Barmuir,  which  were  part  of  the  eftate  which  be- 
looged  to  the  abbacy  of  Melrofe,  was  given  to  Hugh  then  Lord 
I^oudouii,  the  refpondent's  predecefibr.  King  Charles  the  Firft 
made  a  general  revocation  of  all  thofe  grants  as  pfrejudicial  to  the 
CrowO)  which  occafioning  difcoutents^  the  lords  of  erection  af- 
terwards ftibfcrtbed  a  deed  called  The  General  Surrender^  whereby 
they  fubmitted  to  his  majefty  (under  cdrtain  reftrifttons)  their 
ieveral  interefts  by  thofe  grants ;  upon  which  fnrrender  the  king's 
decrees  arbitral  proceeded^  which  were  confirmed  in  parlia-' 
iiient* 

After  thiSf  in  163O9  a  contrad;  was  entered  into  between  his 
tben  majefty  and  John  then  Earl  of  Loudoun,  whereby  the  faid 
earl  agreed  to  reiign  and  furrender  to  the  Crown  the  right  he 
then  had  to  the  lands,  fuperiorities,  &c«  of  the  lordfliips  of  Kleilf* 
snuir  andBarmuir,  and  certain  jurifdiAions,  for  which  the  Crown 
engaged  to  pay  htm  32,000  merks,  being  ten  years*s  purchafe  ; 
^Thereof  14,000  merks,  in  confideration  of  the  jurifdiflton  of 
flieriff^ip,  were  actually  paid,  and  bis  majefly  granted  a  wadfct 

5  ^  cf 
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of.  the  fuperiorities  and  feu  duties  of  the  fatd  lordflsips  to  theuily 
redeemable  opon  payment  of  the  remainiDg  18,000  merks.  . 

In  163 1  >  George  Reid  and  Robert  Farquhar,  the  appelbnl^i 
predeceffor,  two  of  the  vaflals,  for  themfelves  and  in  name  of  the 
other  vaiTals,  entered  into  a  contra^  with  the  Crown,  whetdif 
they  agreed  to  pay  to  the  treaiVry  1 2,000  merks,  to  be  appfied 
towards  the  redemption  of  th^  Earl  of  Loudoun's  wadfer^  the 
other  6000  merks  to  be  paid  by  the  tteafury :  and  in  tonfiden- 
tion  of  the  faid  12,000  merks  paid  by  the  vafials  his  majcfty  Ik- 
tame  engaged  to  grant  them  new  charters  of  their  lands  to  be 
holden  of  the  Crown,  to  releafe  all  claims  that  might  arife  km 
the  breach  of  the  conditions  of  their  feveral  infeftments,  aadto 
give  them  other  advantages,  provided  that  they  JbmU  ahoafs  k 
ioUhd  to  pay  their  ufualfeu  duties  to  the  Crowtu 

Purfuant  to  this  contra^,  John  £arl  of  Loudoun,  was  aftdr* 
wards,  upon  the  28th  of  September  1(^33,  by  order  of  thedua  j 
treafurer  depute  fummoned  to  appear  in  St.  Giles's  Chimih, 
Edinburgh,  at  Martinmas  then  next,  to  receive  his  18,000  medUi 
Before  this  term  of  Martinmas  the  king  fent  down  his  letter, 
dated  the  8th  of  Oftobcr  1633,  dircfted  to  the  lords  of  the  trea- 
fury,  and  entered  in  the  books  of  exchequer  the  9th  of  Notcis- 
ber  following,  to  this  purpofe,  *'  That  forafmuch  as  divers  of  the 
**  vaflals  of  eredlon,  as  his  majefty  was  informed,  were  wiUiflg 
*<  to  advance  money,  for  baying  their  feu  mails,  to  his  majedjf's 
*<  ufe>  they  having  retention  in  their  hands  of  thetr  feu  maib 
*'  for  fuch  years  after  the  advancing  of  the  money  as  in  reaCoo 
<<  and  equity  might  compenfate  the  money  t^  be  advanced  bf 
<«  them,  that  his  majedy  approved  of  that  courfe,  and  jt  wasthere^ 
**  fore  his  pleafure  that  public  intimation  (hould  be  made  to  il 
**  perfons  having  intereu,  to  the  effefl  that  fuch  of  the  vaflali 
*'<  as  were  willing  might  come  in  and  agree  with  (he  treafsRr 
^<  and  his  deputy  for  advancing  the  faid  money^  and  get  fecttiitf 
^'  by  zfk  of  the  exchequer  for  retention  of  their  feu  maibt  ^ 
«  fuch  terms  as  (hould  be  agreed  upon/*  Prior  to  the  date  o( 
this  letter,  the  fuperiorities  of  all  church  lands  throughout  Scot* 
land  had,  by  the  a£l  1633,  c.  14.  been  annexed  to  the  Grown* 

At  Martinmas  1633,  the  i8,oco  merks  were  tendered  16 de 
Earl  of  Loudoun  in  St.  Giles's  Church,  but  neither  he,  oorasf 
perfon  for  him,  having  appeared  to  receive  the  money,  it  wti 
configned  in  the  hands  of  the  dean  of  guild  of  the  city  of  Bdis* 
burgh,  for  the  earl's  ufe,  and  an  inftrument  takea  tbereupos* 
An  a£lion  of  declarator  was  alfo  commenced  againft  his  lonUhf 
!n  the  Court  of  Seflion,  by  the  officers  of  the  Crowoi  tohaiei^ 
declared,  that  the  faid  wadfet  was  redeemed. 

By  a  fecond  contra£l,  in  1634,  between  the  treafury  sad  tis 
then  Earl  of  Loudoun,  it  was  agreed  that  upon  payment  of  M 
J  2.000  merks,  being  the  fum  advanced  by  the  vaflalsj  the  ciil 
fhould  furrender  his  right  of  the  (Superiorities  to  the  Crown,  fa^ 
to  himfcif  his  right  to  the  feu  duties  until  the  other  6oooaierbi 

for  which  the  wadfet  was  rec^cemablcj  (hould  be  paid.    Accod* 

ifljlf 
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Ingljr  JTuch  furrender  was  made  hj  the  earl  of  Loudoon.    By  a 

charter  granted  bj  Queen  Anne,  in  1707,  and  infeftmenc  thereon, 

Ihe  right  of  redemption  of  the  w^dfet  was  releafcd  in  favour  of 

the  ^fpondent.     And  by  an  a£l  of  parliament  1707,  c.  ii.  the  tjoj^^.tU 

power  of  redeeming  kirk  lands  from  the  lords  of  ere^ion  was  for 

ever  renounced  by  the  Crown. 

The  refpondent's  predeceflbrs  had  all  along  continued  to  tictSt 
and  receive  from  the  vaflals  in  the  faid  lord  (hips  the  feu  mails^ 
originally  payable  by  them,  till  1687,  when  the  appellant  (topped 
pnyment  of  his  feu-dutyi  amounting  to  34/.  9/.  Scots  annually. 
The  appellant,  in  virtue  of  an  affignment  by  the  faid  George 
Reid  in  favour  of  the  appellant's  predeceflbr,  was  become  entitled 
to  the  whole  benefit  and  advantage  of  the  faid  i  :(|000  merks,  ad« 
vanced  by  Farquhar  and  Reid,  in  terms  of  the  contra£^  with  the 
treafury  in  163 1,  for  redemption  of  the  wadfet :  and  he  contended 
that  in  virtue  of  the  faid  contrad,  and  the  king's  letter  in  1633^ 
he  was  entitled  to  retain  his  feu-duties,  until  he  was  paid  the  faid 
12,000  merks  advanced  to  the  Crown. 

The  refpondent  thereupon  (after  the  date  of  his  new  charter 
in  1707)  brought  an  a£lion  againft  the  appellant,  before  the  Court 
of  SeiEon,  for  payment  of  the  arrears  of  his  feu^-duties.  The  ap- 
pellant appeared  and  made  defences,  and  after  fundry  proceed* 
ingsthe  Lord  Ordinary,  on  the  9th  of  July  1719,  *^  Found  that 
*'  the  fuperiorities,  feu-duties,  and  other  rents  of  the  ereAed 
'*  lord(hip  of  Kcilfmuir  and  Barmuir,  being  wadfet  by  King 
*'  Charles  the  Firft  to  John  Lord  Loudoun  for  1 8,000  merks  ia 
**  the  year  1630:  and  albeit  by  the  fubfequent  contra£l  1631^ 
**'  his  majefty  ordained  the  faid  wadfet  to  be  redeemed,  and  the 
'*  feuars  to  furnifti  12,000  merks,  and  the  treafury  6000  merks^ 
^'  for  redemption  thereof,  it  was  agreed  that  after  redemption 
**  the  feuars  (hould  hold  of  his  majefty,  and  pay  their  feu*mail8 
'*  and  duties  in  their  infeftments :  and  found,  that  the  12,000 
**  merks  t>eiug  paid  to  my  Lord  Loudoun,  he  did,  in  1634,  re« 
^*  nounce  the  wadfet  as  to  the  fuperiorities,  and  reiign  the  fame 
'*  into  his  majefty's  hands,  to  the  effc€t  they  might  hold  of  the 
'*  Crown  ;  but  found  that  the  faid  Lord  Loudoun  was  thereby 
<<  allowed  to  retain  the  wadfet  right  for  the  feu'-mails  and  duties; 
**  which  wadfet  and  infeftment  was  ratified  in  parliament,  16339 
**  in  his  favour,  till  the  wadfet  (hould  be  redeemed :  and  found 
^'  by  the  charter  under  the  great  feal,  and  infeftment  thereon,  ia 
**  favour  of  the  refpondent,  in  1707,  the  revetfion  of  the  wadfet 
**  aa  to  the  feu-mails  and  duties  is  difcharged,  and  the  faid  duties 
*'  of  new  difponed  to  him  ;  and  repelled  the  defences  founded  on 
<J*  the  king's  letter,  in  regard  it  was  not  alleged,  that  the  appel* 
W  laot  <Ud  make  any  agreement  with  the  exchequer^  by  advan- 
,  I**  dng  of  money  and  receiving  a  warrant  for  retaining  their  mails 
If*  in  terms  of  the  faid  letter,  the  I2,ooo  merks  being  for  getting 
fP*  ligbt  to  their  fuperiorities,  and  other  advantages,  in  the  termt  - 
'*  mentioned  in  the  contract  1631." 

^  Hie  appdlalit  reclaimed :  but  after  anfwers  for  the  refpondentt 
i^  Coortoa  ibc  aSdk  Qfjvij  iji^  <<  Found  that  the  appellant 
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<<  had  no  right  to  retain  his  feu-matU  mnd  feu-duties,  jhoAbim 
<<  virtue  of  the  contra^  163 1»  nor  of  the  king's  letter  i6}yM 
<<  adhered  to  the  interlocutor  of  the  Lord  Ordinary."  Tki^ 
Unt  having  reclaimed  and  petitioned  the  Court  to  receifca(» 
inons  of  reduction  of  the  refpondent's  nci^  charter,  theCoutv 
the  30th  of  the  fame  July  and  19th  of  Augull  following,  ^  Mi 
«*  the  defire  of  his  petitions.'*  And  by  two  fubfeqnent  iDtalo» 
tors  on  the  21ft  of  January  and  1 7th  of  February  1720,  theCort 
<*  Decerned  the  appellant  to  pa^  to  the  refpondent  all  the  anas 
<^  of  his  feu'duties  not  only  from  the  date  Of  his  new  pv^^ 
**  likewife  for  all  the  preceding  years  fince  the  year  16S7." 
Entered,  The  appeal  was  brought  from  <*  feveral  interlocutory  fenttaa 

S4  March     €t  or  decrees  of  the  Lords  of  Seffion  of  the  pth,  aSth,  aad  jA 
«^»9-»*«     <(  juiy^  ihc   ,p(i^  Augttft,  the  lift  January,  and  i7ihFetaaf 
«•  laft  {ay 

Heads  of  the  Appellants  Argument, 
Although  there  was  nothing  exprefsly  (lipulated  in  thecoitin 
for  the  retention  of  the  money  to  be  advanced  by  the  ▼*'*^1^ 
the  whole  ftrain  of  thatcontrad  (hews  the  king's  carcfalnAw 
the  vaflals  (hould  have  fuitable  reparation.  And  though,  perbf^ 
the  method  for  it  was  not  then  refolved  upon,  yet  it  aoootte 
reafonably  fuppofed  that  thofe,  who  advanced  their  moixf  M 
(hould  be  worfc  ufed  than.others,  who  came  later  to  his  xsa^ 
afliftance.  Mor  could  thofe  little  confiderations,  of  holdiogis' 
mediately  of  the  Crown,  inftead  of  the  Lords  of  EreAioDt<v^ 
difpenfing  with  irritancies,  or  containing  their  rights  in  fisip|* 
tures,  be  looked  upon  as  any  compenfation  for  their  advanciii{» 
much  money ;  Gnce  the  advantage  of  holding  of  the  C'"^ 
given  by  a€l  of  parliament  to  all  vaflals  of  church-lands,  »«^ 
as  to  thofe  who  advanced  th^ir  money  ;  and  the  dtfpenfiog*^ 
irritancies  could  concern  thofe  only  who  had  irritancies  iotks 
charters,  of  whom  perhaps  there  were  few  or  none;  and  d)e«Sj 
prehending  their  rights  in  fix  fignatures,  is  calculated  for  fa* 
▼afi'als ;  for,  thofe  that  are  more  confiderable,  will  not  deGreua 
a  comprehenfion,  but  rather  to  hdve  their  own  fignanir0"f 
ifaemfeives. 

The  kind's  letter  did  very  well  ex  pi  nn  his  intention  tov«* 
jthe  vaiTals,  who  (hould  advance  money  for  the  faid  redeopo^i 
and  though  it  did  not  come  till  two  years  after  the  co"^'*^'? 
the  money  which  the  appellant's  predecefflr  and  the  other »»* 
were  thereby  obliged  to  advance,  was  not  fo  advanced  till  tbcwf 
that  the  (aid  letter  was  recorded  in  the  £xc)icqaer. 

Heads  of  the  Refpondent s  Argument* 

By  the  faid*  contract  i6jr,  the  appellant's  predcccBbrtwl*** 

▼affals  covenanted  to  pay  chat  fum  of  12,000  merks,  in  oi*t* 

have  the  privilege  of  holding  their  lands  of  the  Crown,  aodfcf* 

other  caufts  exprcfled  in  the  contraft  itfclf,  and  never  ^w«*  • 

(*)  It  •PPe>"  frwa  the  jAumaU  tint  the  Barl  of  Uo^mi  wat  pcito  '»J^^ 
trbrn  (bis  appeal  wat  entered  \  he  cunftnti  that  the  X^xxnt  fliooid  be  received,  »«* 
imvt  the  tMne  \  and  aa  or^er  to  i^&cif  e,  and  to  aafwcryfef  fihwri,  ia  tlicre»P*»  ■'^ 
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mt  that  Atm  repaid  thf m,  nor  vnkf  retention  of  their  feii*dutiei 
on  that  account :  on  the  contrary  it  was  exprcfslf  provided^ 
that  diejr  (hould  be  bound  to  pay  their  feu-duties  annually  as 

The  king's  letter  in  1633  had  not  the  lead  relation  to  the 
appdlaut's  cafe ;  it  was  written  in  confequence  of  an  ad:  of  par- 
liament in  that  f'ime  ye^r^  annexing  the  fuperiorities  of  church* 
lanflf  to  the  Crown,  reff  rving  the  fet^duties  to  the  Lordd  of  £rec^ 
tieii.  ffffeem^ble  by  the  Crown  at  certain  rates,  and  concerned 
faeh  vaflaU  of  church-lands,  aSf  after  the  date  of  that  letter,  (hould 
adiraoce  money  for  redemption  of  their  feu-duties. to  the  ufe  of 
tbe  Crown ;  but  this  letter  neVer  took  efflefk.  And  fuppofing 
(Yhich  cannot  be  admitted)  that  this  letter  had  relation  to  th^ 
appellant's  cafe,  yet  no  agreement  having  been  made  with  the 
Ezchrquer,  as  was  by  that  letter  diredled,  the  letter  could  give  the 
appellaat  no  power  of  retention.  For  the  appellant  never  could 
Ittve  had  a  retention,  fuppofing  it  had  been  covenanted  to  him,  as 
itvasQOt,  until  once  the  earl's  iftradfct  was  totally  redeemed^ 
vhkb  never  was  done,  and  cannot  now  be  done,  after  the  faid 
a&  of  parliament  (1707,  c.  1 1.)  and  grant  from  her  late  majefty^ 
lesounciog  the  right  of  reverfion. . 

After  hearing  coUnfel,  It  is  ordered  dnd  adjttdged,  that  the  faid  ]^^vntAt^ 
t^k'm  and  appeal  he  difmijfed,  and  that  thefeveral  interlocutory  fen*  5A**y'7a«« 
^Moy  if  decrees  therein  complained  of  be  affirmed*  ' 

For  Appellant,       Rob*  Raymond.         Pat\  Turnbuil. 
For  Refpondent,    Rob.  Dundas*  Will.  HamiltoH. 
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The  Commiflianers  and   Truftees  of  the 
Forfeited  Eftates,         -  -         .    Appetlahis\    GaJTe^/^ 

Sir  James  Macdonald  of  Slate^  Bart.        -^     Refpondtnt. 

11  May  1720. 

f^f^tmrt  fur  *trtajpn  -^An  a6l  df  parlUment,  oaflVd  on  the  ^th  of  N^ajr  17 1 6, 
eaads  chat  the  peifona  therein  menttooisdy  fli  lOU,  under  i-Ain  of  atuioder« 
furrender  themfeUes  to  a  juitice  of  ibe  peace  by  a  day  certain.  A  perfon^ 
who  bad  fuirendoed  by  letter  to  the  comroaDder  in  chief,  before  the 
^jfliag  of  the  afl,  and  «a&  direded  Co  pr-ceed  to  a  place  appoiiited,  but 
who,  It  was  alleged}  wai  prevented  bj  Mdifpofition ;  and  v^ho  nt^tt  ftirtea* 
dered  to  a  juflice  in  terms  of  the  a^,  wat  1  eTertbeieft  attiipted  of  treafoo. 

Prp^.-i^Tbe  Court  having  allowed  a  party  to  repeat  a  piuof  Ibd  in  the  fame 
matter  at  i(Tae,  bnt  In  a  eaufe  at  ?he  intfance  of  another  pany.  In  whtctt 
fait piciaac oppooeota  <* i%d ctmpe^^*  the judgoicm ii teterfei. 

gYthe  aa  of  Parliament  i  G.  i«  c;  43.  intituled,  <'an  hdt  {oi 
^^  *<  the  attainder  of  George^  Earl  of  MarifchaU,''  &c.  <<  of  high 
'  tieafoQ,  unlefs  they  fliall  render  themfeive«  to  juftice  by  a  day 
J^^^  therein  mentioned,'*  ic  was  ena&ed  that  if,  aiiion^ 
^wii  Six  Donald  Macdonald  of  SUtti  (hould  not  render  bimfelt ' 
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Co  otieof  kit  majefty'sjafticesof  the  peace,  on  or  before  tfaeUftibf 
of  Jane  1 716,  then  beffliould  from  and  after  the  13th  ofMovemker 
1 7 1 5i  ftand  and  be  adjudged  attainted  of  high  treafoo)  to  aUiotaMi 
and  purpofes  whatfoever,  and  ihould  fuffer  and  forfeit  as  a  perin 
attainted  of  high  treafon,  by  the  laws  of  the  land)  ou)(ht  tohfa 
and  forfeit.  And  by  the  faid  a£t»  «  Every  of  the  fatd  jufticdrf 
*<  the  peace  is  thereby  required  to  commit  erery  of  then,' 
the  faid  Sir  Dondd  Macdonald  and  others  lb  furrenderhig  hifflCsIt 
to  prifon  for  the  faid  high  treafon^  there  to  remain  till  he  (bovU  be 
difehat ged  bj  due  courfe  of  law^  and  thereof  unmediateljr  to  gh* 
notice  to  one  of  his  majefty's  principal  fecretaries  of  ftate. 

This  a&  receired  the  roral  aflent  on  the  7th  of  May  lyii. 
Previous  to  that  date»  on  the  aoth  of  April  17169  SirDooiH 
Macdonald  wrote  a  letter  to  General  Cadogan.  then  coamunder 
In  chief  in  Scotland,  dated  from  the  ifland  of  Uiftt  of  theMkw- 
ing  tenor.  *^  Sir^  uoderftanding  you  were  coming  to  InTdochf 
<<  I  thought  Iwas  bound  (to  fave  you  more  trouble)  to  acquantjoo 
*<  by  thefCf  that  I  have  ordered  my  friends  and  men  in  the  ifc  rf 
«<  Skyi  to  go  with  their  full  arms,  and  deliver  them  toanybfiac 
<<  your  orders.  In  the  fame  manner  Fli  fend  over»  as  foon  «tp» 
<*  fiblCf  all  the  arms  that  are  in  this  baronyi  and  without  aoy^ 
<<  will  do  myfelf  the  honor  to  wait  on  you  at  Inverkxrhy ;  botsi; 
^<  date  of  health  being  fo  very  bad  of  a  long  timei  and  my  infirm' 
<*  ity  continuing,  I  entreat  the  favour  to  be  allowed  to  go  bj  fa 
*<  to  Inverifochy  ;  which  having  once  your  allowance,  i  prooifc 
<^  upon  honour  to  do  without  any  lofs  of  time.  Thus  expefiia| 
'*<  a  favourable  anfwer  and  pafiports,  I  am,  &c.  Donald  Mi^ 
''  donald.'*  And  Sir  Donald  wrote  a  fecond  letter  to  Gaai 
Cadogan,  on  the  25  rh  of  April  to  the  like  purport.  General  Odo- 
gan  feat  Sir  Donald  an  aWwer  dated  the  29th  of  April,  confcat^ 
tng  to  his  tequeft  of  coming  to  la verlochy  by  fea.  Sir  DosaU 
however  never  came  to  Inverlochy,  nor  furrendered  himfcif  tss 
juftice  of  the  peace,  but  died  in  the  ifle  of  Sky,  on  ^  i&^ 
March  1718. 

The  fl|>pelUnt8  feized  and  furveyed  the  eftate  of  Sir  DtaH 
Macdonald  as  veiled  in  them  by  virtue  of  feveral  afis  d 
parliament  refpe&iog  the  eftatesof  perfons  attainted,  andDooaU 
Macdonald,  the  foaofthe  faid  Sir  Donald,  in  terms  of  die ifi 
5  G.  I.  c.  22.  <<  for  enlarging  the  time  to  determine  dairosoolk 
<<  forfeited  eftates'*  preftnted  his  exceptions  to  the  Court  of 
Seffion  againft  the  feizure  and  furvey  made  by  the  appellantt.  Be 
infifted  that  Sit  Donald  having  furrendered  himfelf  within  thetiac 
prefcribed  by  the  zGt  of  attainder,  the  faid  eftate  was  not  forfnwii 
and  he  infifted  further  that  Sir  Donald  was  only  an  heir  of  eBoHt 
under  AtiQt  irritant  and  proUbitvrr  cfamfet,  and  if  he  had  MAd 
could  only  forfeit  during  his  life  {a).  The  appellants  lisvi^ 
given  in  aiifwers»  the  faid  Dtmald  Macdonald  craved  leavsisA- 
peat  a  proof  taken  in  an  a£Hon  at  the  tf^EUnee  of  the  LaM" 

(4)  Tiiitlla*«licie«ifeiMiitkiiai  m  lafifled  on  la  dlbor  of  tfaetpfedoAL  ft 
aftlCWprii  isfslvid  4>tfnnmitiaa  ia  ths  wctt'Uowa  -ft  sf  €Mm  rf  ^0*. 
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M'Leod,  iq;if  nft  htoi  in  relation  to  the  appropriation  of  a  nainSI^ 
ter's  ftipendy  in  which  the  appellants  were  parties,  to  ibew  that 
Sir  Donald  had  been  incapable  of  furrendering  himfelf  to  a  juftice 
of  the  peace,  from  the  ftate  oi  his  health  and  otherwife.  The 
qoeftion  had  been,  in  that  aQion  wiih  the  Laird  of  Macleodt 
whether  Sir  Donald  Macdonald  had  been  attainted  or  nor  i  and 
feverai  witnefles  had  been  examined  thereon.  The  appellants 
infifted,  that  the  then  except snt  could  not  have  the  benefit  of  the 
depofitions  made  in  the  other  caufe,  but  that  he  onght  to  prove  hia 
exceptions  in  the  ordinary  Mray,  that  the  appellants  might  have  an 
opportunity  to  crofs- examine  the  witneffes.  The  exceptant 
pleaded,  that  the  proof  iu  the  former  a£tion  ought  to  be  admitted^ 
for  though  there  were  other  parties,  yet  the  appellants  were  like- 
wife  parties,  and  the  only  parties  who  had  any  real  intereft :  that 
the  proof  was  taken  by  one  of  the  Judges  in  prefence  of  the  appel-v 
lants'  counfel,  the  witnefles  were  crofs  examined  and  the  cafe  fully 
debated  by  them  :  and  that  as  the  judges  were  limited  to  deter- 
mine all  exceptions  in  fo  (hort  a  time,  it  might  be  impraQicable^ 
coofidering  the  diftance  of  the  place  where  the  witnefles  livedo  to 
hare  them  re-examined ;  and  they  were  people  of  fuch  charafter 
as  took  off*  any  prefumption,  that  they  would  fwear  contrary  to 
what  they  had  fworn  formerly. 

The  Court  on  the  aift  of  Auguft  1719*  <<  allowed  the  ap« 
*^  peilants  to  prove  the  fa&sfet  forth  in  their  anfwers  andcoode<^ 
**  fceodance,  and  found  that  the  exceptant  might  repeat  in  this 
**  procefq  the  probation  already  adduced  by  him  in  the  procefs 
**  between  the  Laird  of  Macleod  and  him,  wherein  the  appellants 
**  did  compear*  and  allowed  him  to  adduce  what  further  pro- 
**  bation  he  fiiould  think  proper  for  clearing  or  fortifying  the 
**  feveral  allegeances."  On  the  ad  of  September  17191  the 
Coort  granted  a  commiffion  to  the  appellants  to  examipe  wit- 
neflefs  in  England.  And  on  the  28th  of  Odober  17 19,  the  Court 
^*  found  it  proven  that  the  deceafed  Sir  Donald  Macdonald,  did 
^'  furrender  himfelf  to  the  General  Cadogan  commander  in  chief 
**  by  a  miflive  letter  dated  the  ^5th  day  of  April  I7l6»  and  that 
^^  General  Cadogan  did  accept  of  his  furrender,  and  ordained 
**  htm  to  go  to  the  garrifon  of  Inverlochy,  and  gave  direftions  for 
*'  the  officers  commanding  there  to  receive  him,  which  the  general 
**  notified  to  the  Lord  Townfliend,  then  fecretary  of  (late ;  and  found 
*'  it  proven,  that  the  faid  deceafed  Shr  Ponald  Macdonald,  was, 
**  by  reafon  of  indirpofition,  in  no  capacity  to  travel,  without  the 
^  haaard  of  his  life,  to  deliver  himfelf  pcrfonally  ;  and  found  it 
^  proven  that  he  made  feveral  attempts  to  go  to  Inverlochy,  bttt 
^  was  not  able  to  make  out  the  voyage  by  reafon  of  his  indifpofi- 
^  tion,  and  that  he  continued  under  that  incapacity  of  tfavelling 
^  to  Inverlochy,  till  the  30th  day  of  June  1716,  and  thereafter  till 
**  his  death ;  and  found  that  feveral  certificates  of  the  coatinaanec 
*^  of  his  iodifpofition  were  from  time  to  time  fent  to  the  governor 
*'  of  Inverlochy,  and  others  in  the  govern  men t^  and  that  the  ve« 
*'  rity  of  the  fame  is  deponed  upon  by  the  grantors :  and  found 
'*  and  declaredi  that  the  faid  deceafed  Sir  Donald  Macdonald  did 
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4<  not  ij  to  aToid  bis  bein^  apprehended  and  profecoted  accoKl* 

^'  ing  to  law  :  and  in  regard  the  zfk  of  attainder  frimo  Gesrffi 

f'  againftthe  faid  Sir  Donald  Macdonsild  and  the  other  perfou 

<<  therein  named,  doth  only  attaint  fuch  of  them  as  (hottldnotrea- 

**  derthecnfelvesonfor  before  the  hft  day  of  June  i'ji6yiouoAvd 

^  declared,  that  the   deceafed   Sir  Donald  Macdonald,  bavisg 

**  furrendered  himfelf  as  above,  was  not  attainted  by  thefaid  aA| 

<<  and  that  the  publick  has  no  right  to  his  eftate  and  therefore 

"  fuftained  the  exception." 

fftMnd,  The  appeal  was  brought  from  ••  feveral  interlocutory  fcoteacei 

171?^       **  ^^  decrees  of  the  Lords  of  SefTion  of  the  ^ift  of  Auguft,  tke 

•  "  2d  of  September,  and  28th  of  Oftobcr,  1719.** 

Donald  Macdonald,  fon  of  Sir  Donald,  was  firft  called  ai  a 
party,  but  he  dying  the  appeal  was  revised  againft  Sir  Jamci 
Macdonald  his  uncle* 

Heads  of  the  Appzlla^ts^  Argument. 

The  words  of  the  adt  of  parliament  are  plain,  that  if  Sir  DosaU 
Macdonald  and  others  therein  particularly  named,  (faoeld  sot 
render  themfclves  to  one  of  his  majeily's  jutttces  of  the  peace,  od 
or  before  the  day,  therein  mentioned  lor  that  purpofe,  thry  (hoaU 
ftand  attainted  of  high  trenfon.  The  adl  therefore  did  reqairea 
rendering  of  Sir  Donald*8  perfon  to  a  judic'e  of  the  peace,  viiich 
he  never  did  \  and  a  fubmitting  by  letter  to  the  commaadcr  ii 
chief  could  never  be  called  a  rendering  of  his  perfon.  Ereo  dn 
pretended  fabmiflion  by  a  letter  was  before  the.  a£l  of  parliament; 
and  fo  was  not  a  rendering  of  Sir  Donald's  perfon  in  obedieoceto 
that  ad. 

SuppoGng  it  were  true,  that  Sir  Donald's  indifpofition  wa$fodi 
as  made  him  unable  to  take  a  journey  in  order  to  render  hisperfa 
to  a  juflice  of  the  peace  $  yet  no  judges  of  the  law  were  en- 
powered  by  any  decree  of  theirs  to  fupply  the  law,  or  rather  alter 
it,  by  adjudging  that  Sir  Donald's  indifpoGtion  and  ioahiiity  la 
travel  mud  flop  the  aA  of  attainder  from  having  its  effe^i^v 
where  the  law  required  one  thing  to  be  done^  could  adjudge  del 
the  doing  of  another  thing  was  equipollent. 

Sir  Donald  was  under  the  fame  indifpofition  when  he  was  at 
Perth  with  the  rebels,  and  was  carried  from  Perth  in  a  litter.  A 
proof  was  attempted  of  Sir  Donald's  inability  from  indifpofitkn 
to  comply  with  the  a£t  \  but  yet  he  was  able  to  travel  to  the  ilq 
to  avoid  his  being  felled,  and  might  with  much  more  eafe  bait 
been  tranfported  fome  miles  to  have  rendered  his  perfon,  had  he 
inclined  to  do  it.  When  Colonel  Cholmondely,  and  other  ofi- 
cers  of  the  army,'  were  fent  with  troops  into  the  ifles  to  di&ni 
the  rebelsy  and  were  on  the  fame  ifland  where  Sir  Donald  waSyk 
did  not  think  fit  to  be  iVen  by  them.  After  the  letter  writtcflto 
General  Cadogan,  he  travelled  through  tlie  iflanda  of  Uift  tf^ 
|Sky^  and  inftead  of  going  to  Inverlochyi  went  from  Uift  ^ 
Bernera  and  Dunholm,  which  arc  not  in  the  way  to  Inverischfi 
\\\  ratbcf  the  direfk  contrary* 
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Heads  of  the  Refponienfs  Argument. 

The  reafon  of  the  zQ,  of  attainder  in  the  prcfent  cafe,  and  of 
all  other  Cmilar  aAst  is  to  bring  offenders  to  juftice  v  ^^^  that  by 
their  flying  an4  keeping  out  of  the  way»  they  might  not  avoid  the 
puniftiment  due  to  their  crimes.  Thus  the  recititl  of  the  a£k  in 
queltioD  takes  notice,  that  the  pcrfons  therein  named  hadjted  to 
enmd  their  being  apprehended  and  profecuted  according  to  law  for  their 
offence  of  high  treajon.  This  certainly  can  never  be  applied  to  the 
cafe  in  que  it  ion,  where  the  perfon  fuppofed  to  fly  from  juflice, 
aod  for  that  reafon  to  be  attainted,  was  fo  far  from  doing  fo,  that 
he  adually  furrendered  himfelf  to  the  then  commanding  officer  of 
the  forces  to  whom;  and  to  other  officers  under  him,  he  from  time 
to  time  gave  an  account  where  he  was,  having  delivered  up  all  hit 
arms*  and  done  every  thing  in  his  power  to  tcllify  his  fubmiffion 
to  the  (government.  The  country  was  then  entirely  under  the 
power  of  his  majefty^s  troops ;  and  had  the  commanding  officer 
thought  fit,  or  imagined  this  furrender  nqt  fufficient,  he  might 
have  put  him  under  a£tual  cuftody,  and  the  government  might 
have  brought  him  to  trial  when  they  pleafed. 

Sir  Donald's  cafe  was  (till  the  more  favourable,  that  hi^  had 
made  the  furrender  to  the  general,  before  he  could  know  the  par- 
ticular dirc£lions  of  the  a£i  of  attainder,  nay,  before  it  pafTed  into 
a  law :  and  as  he  was  then  the  general's  prifoner,  he  became  difr 
abled,  though  his  health  had  been  good,  to  furrender  himfelf  to 
another.  Befides,  there  having  been  no  juftice  of  peace  witMn 
200  miles  of  him,  had  he  attempted  a  journey  to  furrender  to 
fucb  juftice  at  that  diftance,  he  might  have  been  taken  up  and 
deprived  of  any  benefit  of  his  furrender,  which  had  been  accepted 
by  the  general,  aod  in  which  he  had  reafon  to  think  himfelf  fe- 
cure.  The  naming  of  a  juftice  of  peace  in  the  a£t  to  whoni  per* 
fons  might  furrender  themfelves,  was  certainly  calculated  as  4 
favour  or  eafe  to  the  perfons  intending  to  furrender :  for  nobody 
can  doubt  that  the  commanding  officer  was  as  proper  as  a  juftice 
of  peace  ^  and  Qeueral  Cadogan  himfelf  was  a  juftice  of  the 
peace. 

Sir  Donald  n^ver  concealed  himfelf  from  the  offi.ers  of  the 
army,  as  was  alleged.  On  the  contrary,  they  knew  from  timet^ 
time  where  he  was.  Colonel  Cholmondely,  who  was  in  that 
country,  knew  where  he  was,  had  meflages  from  him,  knew  of 
his  furrender  to  General  Cadog^n,  and  therefore  never  went  to 
take  him^  and  he  likewife  at  that  time  knew  of  his  bad 
health. 

The  feveral  places  Sir  Donald  went  to  were  direjlly  in  his  way 
to  Inverlochy  \  nor  could  he  have  gone  any  other  way  with  fafety. 
It  was  alfo  proper  for  him  to  take  the  way  he  did,  confidering  the 
ftate  of  his  health,  that  if  he  grew  worfe,  as  he  did,  he  might 
xneet  with  fome  tolerable  accommodation :  but  he  could  haye  hsMt 
none  had  he  gone  the  other  way,  and  the  method  be  took  was  th$ 
ufttal  way  of  travelling  in  that  country. 

3^4  After 
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Jndiintiitf  After  hearing  counfel,  Jt  is  ordered  and  {idjudgedfthtt  the/ever  J 
II  Miy  interlocutory  ftniences  or  decrees  complained  of  in  the /aid  appeal  It  r^ 
^^*^'  Verfed :  and  it  is  further  ordered,  that  tie  r^pondent  be  removed  frm 

all  poffejfion  of  ike  ejlate  in  queftion^  V)bich  he  may  have  obtained  (if  in 
fiave  obtained  any  j  by  virtue  or  colour  of  the  Jaid  decr^e^  eindjhm  the 
feceipi  of  the  rents  and  profits  thereof:  and  that  the  commiffioners  mi 
iruftees for  the  forfeited  efiates  take  poffeffion  and  receive  the  rents  ead 
profits  thereof^  and  proceed  to  execute  the  powers  and  authorities  inibem 
vrfted  with  refpeEi  thereto^  any  right,  title ^  or  claim  of  the  reffonies$ 
aojfwithfiaffding. 

For  Appellants,     Ro,  Dundas.      Tho.  Bootle^ 

For  Rcfpondenti  Dun.  Forbes.      CTolbot*     WUL  Hamiltotu 

By  the  ^6t  6  Geo*  i.  c.  24.  the  king  was  enabled  to  grant  tba 
^me  provifione  to  the  widow  and  daughters  of  Sir  Donald  M^c* 
donaidj  as  they  would  have  bad  if  he  had  not  been  attainted. 


meet 


Cafe  68.  Alexander  Lord  Saltoun,        -        •»        -       Jj>pcllanH 

William  Frafer  Efq ;  his  Brother,  Guardian 
and  Truftee  for  Alexander  Fraferi  the  Ap- 
pellant's eldefl  Son,        -         -  -        Refponden^. 

l6th  May  1720. 

ftntnt  avd  Ck'iU.m^Tuter  and  jP»//7.~Lord  Saltoun  having  left  40odL  panlb 
at  the  fir^  term  after  his  dece^fe,  to  the  cldeft  foo  of  the  matter  of  S^ioni 
and  failing  him  to  the  grantor's  heirs  of  entail ;  and  havirg  appwoud  u 
uncle  of  the  puril  to  be  his  tutor  and  curator  with  a  falary  during  ixiaitei 
«^th  power  to  uplift  the  principal  and  intered,  to  employ  the  money  iaite 
purchase  of  lands,  &c.  :  the  pupirt  father,  the  heir  and  exetQtor  rf 
the  grantor  of  the  provifion,  nvas  not  obii^fd  to  pay  over  the  monev  todbc 
Vinc!e  without  fecurity»  but  to  pay  it  ta  the  Court  of  Seffion,  who  wm(r* 
dered  to  lay  it  out  la  the  manner  directed  by  the  grant* 

X1C7 ILLIAM  Lord  Saltoun  deceafcd,  father  of  the  appellant ao4 
^^  refpoodenti  fettled  his  real  eftate,  by  way  of  entail  ontbe 
appellant  and  the  heirs  male  of  his  body,  whom  failing,  to  cataia 
other  heirs  of  entail  therein  mentioned,  Having  alfo  a  coniidcr- 
able  perfonal  eftate,  he  executed  bonds  of  provifioo  in  favour  of 
his  younger  children,  which  he  defigned  Ihould  be  paid  otitoftbe 
perfonal  eftate. 

On  the  J  7th  of  May  17 14,  the  late  Lord  Saltoun  executed  I 
bond  for  the  fum  of  4000/.  (lerling  to  Alexander  Frafer  his  grand* 
foa,  the  appellant's  eldeft  fon,  then  and  dill  under  age,  and  dis 
heirs  male  of  his  body ;  whom  failing,  to  the  appellant's  fecood 
and  third  fons,  and  the  heirs  male  of  their  bodies ;  whom  failio^ 

to  any  other  hc^  male  of  the  appellant's  body;  whopi  failiai^  <* 

tha 
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the  respondent  ind  the  heirs  male  of  his  body ;  whom  failing,  to 
James  Frafer,  the  refpondent's  younger  brother,  and  the  heirs 
male  of  his  body ;  whom  failing,  to  return  to  the  appellant's  fa- 
mily.    The  grantor  declared  that  the  fum  fliould  be  payable  at 
the  firft  term  of  Whitfunday  or  Martinmas  after  his  death,  but 
^onld  be  no  charge  upon  his  landed  eftate ;  and  he  recited  the 
caufe  of  it  to  be,  *<  That  his  grandchild  after  his  coming  at  age 
^  might  have  an  eftate  of  his  own,  and  not  be  a  burden  to  his 
«  father,"     Then  follow  thefe  words,    «  Therefore  I  hereby 
*^  will  and  declare,  that  it  is  my  earneft  defire,  that  the  faid  4000/. 
*'  may,  as  foon  as  it  c  m^  be  employed  for  the  buying  the  lands  of 
*'  Cairnbuilg,  if  the  fame  can  be  got,  with  a  fufficient  fecurity 
"  purchafed  therefore  •,    which  failing  in  the  purchafe  of  any 
**  other  w&ll-holden  and  well^accommodated  barony  of  land  that 
**  can  be  got  for  the  faid  fum  ;  and  when  the  fame  is  purchafed, 
^  that  the  lands  may  be  bought  in  the  name  and  for  the  behoof 
«  of  the  faid  Alexander  Frafer,  my  grandchild,  and   the  heirs 
^'  male  of  bis  body ;  which  failing,  to  the  other  heirs  male  and 
**  of  tailzie  according  to  this  obligement,  and  the  whole  claufet 
^'  above  and  hereinafter  contained."     Then  be  nominates  and 
appoints  the  refpondent  to  be  tutor  and  curator  to  the  faid  Alex* 
ander  Frafer,  the  appellant's  fon,  during  his  pupillarity  and  mi* 
nority,  relative  to  the  faid  bond,  with  power  to  him  for  the  pttr«- 
pofes  therein  recited  to  call  for  the  faid  fum  when  he  (hould  think 
fit,  and  to  intromet  with  the  whole  intereft  thereof,  until  the  faid 
Alexander  Frafer  (hould  be  of  age,  and  to  employ  the  faid  money 
upon  ff  curity,  or  in  purchafing  lands  as  formerly  recommended : 
and  the  refpondent  was  to  have  allowance  of  his  expences,  and 
500  merks  for  his  own  pains  yearly  i  with  a  provifo,  that  he  (hould 
Dot  be  chargeable  for  any  omiflions,  but  only  for  his  a&ual  tntro- 
miffions  with  any  part  of  the  faid  fum  and  intereft,  or  rents  and 
profits  of  the  lands  fo  to  be  purchafed. 

On  the  15th  of  November  1714  the  late  Lord  Saltoun,  having 
made  up  a  lift  or  inventory  of  bonds  owing  to  him,  did  by  dockets 
fubjoined  thereto  dired  certain  bonds  to  be  appropriated  and  ap« 
plied  for  payment  of  the  younger  children's  provifions,  and  that 
others  (hoald  belong  to  Alexander  Frafer  his  grandchild,  and  be 
deKvered  to  the  truftee  for  his  behoof  to  be  applied  for  payment 
of  the  faid  bond  for  4000/. ;  but  this  notification  did  not  amount 
to  an  ;ifl[ignment,  and  the  lift  or  fchedule  was  fcored  and  blotted 
iirfevcral  places.  The  late  Lord  Saltoun  died  upon  the  i8th  of 
March  1715. 

About  three  years  after  his  death,  the  refpondent  brought  an 
adion  againft  the  appellant  before  the  Court  of  Seffion,  infifting 
that  he  (hould  be  decerned  to  make  payment  to  the  refpondent, 
for  the  ufe  of  the  faid  Alexander  Frafer,  of  the  faid  fum  of  4000/* 
with  intereft  from  the  Whitfunday  after  the  late  lord's  deceafe  ; 
or  otherwife  to  make  over  by  aflignment  to  the  refpondent,  for 
the  fame  ufe,  the  feveral  bonds  which  the  Lord  Saltoun  by  the 
Schedule  of  the  debts  owing  to  him  had  declared  (hould  belong  to 
^e  laid  AlejEMdcf  Frafer  bis  grandchild^  and  be  delivered  to  the 

I  truftee 
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trttftee  for  his  behoof,  towards  the  payment  of  the  4000/.  Tb 
this  a6lion  the  appellant  made  defences,  and  the  Lord  Ordinarf 
on  the  aTth  of  November  1 7 1 9  <<  Decerned  the  appellant  to  wik 
<<  pajment  and  fatisfaflion  to  the  refpondent  as  tutor  and  adou- 
<^  niftrator,  for  the  ufe  and  behoof  of  the  faid  Alexander,  maftcr 
^  of  Saltoun,  his  pupil,  of  the  fam  of  4000/.  fterling  principa!,sMl 
<<  haill  annual  rents  thereof,  reftiog  fince  the  term  of  Whttfandaf 
<<  1715,  and  of  the  fame  annuaWents  in  time  coming,  during  die 
<<  not  payment  thereof  ^  or  at  leaft  to  make  payment  of  the  Jon- 
^<  faid  annuaUrents  paft  reding  and  in  time  coming)  andinfen^ 
**  rity  of  the  faid  principal  fum,  to  affign  him  the  bonds  moh 
**  tioned  and  contained  in  the  inrentory  libelled  on  after  the  form 
*<  and  tenor  thereof/*  To  this  interlocutor  the  Lord  Oidtoaff 
adhered  upon  the  loth  of  December  thereafter. 

The  appellant  prefented  a  reclaiming  petittoa,  to  which  tben- 

fpondent  made  anfwers,  and  the  Court  on  the  23d  of  the  UA 

month  of  December  unanimoully  <'  refufed  the  defire  of  the  fiU 

^  petition,  and  adhered  to  the  Lord  Ordinary's  intcrlocotor.** 

The  appellant  having  prefented  a  fecond  reclaiming  petitioo,  tbe 

Court  without  anfwer  on  the  30th  of  the  fame  month  ^  refoM 

*<  the  defire  of  the  faid  petition,  and  adhered  to  their  former  io* 

**  tcriocutors  without  prejudice  to  the  appellant  to  comphioifl 

**  cafe  of  the  refpondent*s  mal-adminift ration.'' 

Ktttertd,  The  appeal  was  brought  from  "  a  decree  of  the  Lords  of 

•3  Ju.  ^     M  Seffion  of  the  a7th  of  November*  and  of  feveral  interkxatoiy 

i7i^M.     «(  fcntences  oir  decrees  of  the  faid  Lords  qf  the  lOth,  23d,  asd 

«•  30th  of  iyccember  17  *9"" 

Headf  qf  tie  Appellants  Argununt. 

The  appellant  could  not  pay  the  whole  f|im  contained  in  dn 
bond  and  intereft,  linne  he  had  pprchafed  a  part  of  the  laodi  s( 
Catmboilg,  and  fome  other  lands  adjacent  thereto,  for  aboit 
twenty-one  years  purchafe,  agreeably  to  tbe  will  of  his  father,^ 
jrery  well  knew  what  the  advantage  of  purchafing  thefe  Iss^ 
4  would  be  to  hts  eftate,  by  their  having  mofs  and  muir  inexhasfii* 

ble,  whereas  both  the  mofs  and  muir,  which  belonged  to  U<Bi 
would  in  a  few  years  be  exhaufted,  and  he  and  his  tenants  vis^ 
fuel.  And  the  appellant  was,  and  is  content  to  convey  ioA 
lands  to  bis  fon,  which  are  in  value  above  3000/.  fterling:  bst 
what  the  refpondent  wants  is  to  have  the  money  at  his  difpsU 
without  regard  to  the  intered  of  the  family. 

If  the  refpondent  would  purchafe  lands  which  were  then  tobi 
fold  lying  near  to  the  appellant's  eftate,  he  was,  and  is  ready  to 
pay  to  him  the  remainder  of  the  principal  fum  and  tntereft,  vifi^ 
iiis  finding  furety  to  apply  the  money  for  that  end,  or  fettling  it 
lb,  as  that  it  (hould  be  forchconung  to  the  minor. 

If  thcpurchafe  of  the  lands  of  Caimbuiig  (hould  uponexamifls* 
tioo  be  judged  not  agreeable  to  the  ends  and  purpofes  of  tbe  deed} 
die  appellant  was  willing  to  bring  tbe  money  into  coort,  to  be  by 
the  dire£kion  thereof  fettled  for  the  ufe  of  the  minor,  fo  ss  Ae 
refpondent  (hould  not  have  it  abfolutely  in  his  power  to  taSif^ 
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die  priodpal  fum,  leattog  the  annual  tntereft  thereof  to  his  map 
nagement. 

Though  the  late  Lord  Saltoun,  at  the  time  he  exeented  the 
faid  deed,  had  bonds  lying  by  him  to  the  Talue  of  the  fum  con* 
tained  the  rein)  yet  he  did  not  think  fit  to  convey  thofe  to  the  re- 
fpondent  for  the  ufe  of  his  grandchild.  He  gave  him  the  jtu 
exigendi  from  none  but  the  appellant,  knowing  that  hi  had  a 
greater  concern  that  the  defcendants  of  bis  own  body  might  have 
a  plentiful  eftate,  than  it  could  be  expe£ted  their  uncle  would 
have,  and  would  take  care  that  the  money  might  be  applied  ac- 
cording to  the  will  and  earned  dtfire  of  his  father. 

Although  any  perfon  Ihoald  pafs  by  a  father,  and  name  an 
admintftrator  to  a  fum  of  money  that  be  gifts  to  a  child,  yet  fuch 
adminiftrator  by  the  law  of  Scotland,  having  no  government  of 
the  child's  perfon,  is  only  manager  or  adminiftrator  of  that  fum, 
which  is  in  effect  as  a  fteward  for  the  child  while  he  is  under  age. 
This  is  the  cafe  of  the  refpondcnt  (  he  has  a  falary  allowed  him 
for  his  pains,  a  thing  inconfiftent  with  the  gratuitous  office  of 
tutor  and  curator,  and  which  confequently- gives  the  appellant  a 
juft  title  to  enquire  into  his  management. 

The  rcfpondent  alleged,  that  the  late  Lord  Saltoun  intended 
certain  bonds  for  payment  of  the  faid  fum  ;  but  that  does  not 
alter  the  cafe  ;  for  there  is  no  doubt  but  he  intended,  that  the 
debts  due  to  him  fihould  be  applied  for  payment  of  the  faid  4000/.; 
hot  he  did  not  think  fit  to  convey  thefe  bonds  to  the  rcfpondent 
for  the  ufe  of  his  grandfon,  leaving  that  to  be  done  by  the  appel- 
lant as  a  check  upon  the  rcfpondent.  The  lift  of  thefe  bonds  if 
fo  much  fcored  and  blotted^  that  it  cannot  be  looked  upon  as  % 
deed. 

Although  the  appellant  did  purchafe  the  lands  of  Caimbuilg, 
and  other  adjacent  lands  adjoining  to  it,  without  confent  of  the 
refpondent,  (which  he  could  not  get  at  the  time»)  yet  they  ought. 
to  be  accepted  as  fomuch  of  the  4000L  fince  his  father  ezpreisly 
ordered  them  to  be  purchafed  with  part  of  that  money ;  and  the 
appellant  could  not  acquaint  the  refpondent  at  the  time  he  pur« 
clxafed  the  fame,  becaufe  the  refpondent  was  then  out  of  the 
kingdom,  and  the  land:>  being  expofed  to  fale,  the  appellant  mult 
hav.e  loft  the  purchafe  if  he  delayed  it.  Whether  the  refpondent 
have  xhtjus  exigendi  is  not  fo  much  difputed,  but  the  fingle  quef- 
tion  is,  whether  the  appellant's  natural  right  of  adminiftration^ 
does  not  entitle  him  to  infpe£l  the  management  of  a  young  man, 
.  poffeffcd  of  no  vifible  eftate,  endeavouring  to  take  4000/.  out  of 
hands  whefe  it  is  well  fecured  for  the  appellant's  children,  without 
giving  any  account  how  h^  is  to  difpofe  of  it^  or  fecurity  that  he 
ihall  not  mifapply  it* 

Heads  of  the  Refpondenfs  Argument. 

It  is  evident  from  the  whole  deed,,  that  the  Lord  Saltotm  in- 
leaded  to  exclude  the  appellant  from  all  pretenfions  to  the  ma- 
siagement  of  the  premifes  $  and  it  was^  no  doubt,  for  good  reafons, 
ijM  he  fetUed  lUs  part  of  his  peribnal  eftate  diredly  to  bia  grand- 
child \ 
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child  $  paffing  over  the  appeUant*  Bj  law,  no  guardian  or  ad« 
mimftrator  in  trufti  named  by  a  donori  is  bound  to  find  fecuritj, 
ttod  it  can  make  no  alteration  in  the  rule  of  law,  that  the  perfoa 
who  pretends  to  demand  the  fecurity  is  £ather  to  the  grantee  :  he 
is  a  father  who  was  not  thought  fit  to  be  entrufted  in  this  affair, 
and  for  that  reafon  he  ftands  c](cluded. 

Howerer  the  appellant  may  imagine  and  plead  that  the  money 
is  well  fecured  in  his  hand,  it  is  evidently  otherwife,  fince  the 
4000A  can  be  no  chafge  upon  the  entailed  eftate :  fo  that  if  the 
appellant  ihould  fquander  away  this  money,  his  fon  couM  have 
no  relief. 

The  refpondent  who  is  named  admioiftrator  in  truft,  widi  m 
ample  and  difcretionary  power,  is  better  judge  of  the  fecurity  than 
the  appellant  who  ftands  debtor,  and  he  muft  in  confequcDce,  by 
the  truft  repofed  in  him,  fccure  it  according  to  the  bt ft  of  his 
judgment*  It  can  import  nothing,  whether  the  refpondent  has  a 
vifible  eftate  of  his  own  or  not  i  the  late  Lord  Saltoun  haa  pat 
confidence  in  him  as  truftee,  and  knew  very  well  what  eftate  he 
had  ;  yet  in  h€t  he  has  a  provifion  of  two  thoufand  pounds  and 
upwards,  which  it  is  hoped  will  be  more  than  fufficient  to  make 
up  any  lofs  by  default  of  manapiement,  if  any  fuch  (hall  happen, 
which  there  is  no  ground  to  fuf^^d.  In  the  cafe  of  the  mifma* 
nagement  of  a  guardian  or  truilee,  the  law  has  dire^td  proper 
remedies,  and  the  appellant  may  complain,  if  any  fuch  thing  hap* 
pen  \  >  but  he  cannot,  under  cdlour  of  demanding  fecurities  from 
the  truftee,  retain  the  minor's  money  in  his  own  hands,  and  de- 
bar the  truft<;e  from  entering  upon  hisoiSce. 

The  lands  offered  by  the  appellant  are  held  by  a  very  bad 
tenure,  and  with  a  very  ihfecure  title,  and  bought  at  an  exorbitant 
price ;  fo  that  the  truftee  could  not  be  anfwerable  to  make  fuch  a 
purchafe  for  the  minor.  Nor  is  it  advifeable  for  the  minor,  to  have 
,  the  lands  conveyed  to  him  from  the  appellant,  feeing  by  the  lawa 
of  Scotland,  it  might  bring  him  in  danger  of  beiQg  made  liabk  for 
the  appellant's  debts. 
Jvdgmcnty  After  hearing  counfel,  //  is  ordend  and  adjutlged  that  the  fui 
iS  May  dicra^  and  the  feveral  intirhcuiory  fentences  or  decrees  affurvung  the 
fornix '  cwiplained  of  in  the /aid  append^  be  reverfed  i  and  it  isfittriher 
ordered  and  adjudged  that  the  appeUant  fortlywith  bring  befire  tie 
Lords  rf&ejfton^  ti  be  deptfited  with  their  proper  effieer^  the  40001.  is 
quifiion^  nvith  the  intere/i  due  to  thetime  ^bringing  it  in  money^  or  gfti 
fecurities  to  be  approved  by  the  Courts  the  principal  fum  to  be  laiei  mt 
mtb  the  approbation  of  the f aid  Lords  tf&effton^  in  asfoon  as  convenieni^ 
may  bCf  in  tie  purchafe  ofkmds^  according  to  the  intention  rfthe  bond  ^ 
the  late  Lord  Saltoun^  in  the  pleadings  mentioned ;  and  in  the  mean  time^ 
until  fuch  purchafe  can  be  bad^  to  be  put  out  at  intereft^  fpitb  like  appreka- 
$ion,  and  the  interefts  as  well  that  to  be  brought  in  by  the  appellant  ax  A$ 
future  intereft  to  grow  due  during  the  infancy  of  the  refpondent  the 
infant^  to  be  applied  fir  bis  benefit  in  fuch  manner  as  the  Lords  of 
Seffion  fball  find  Mofi  proper  for  his  advantages  and  afterwards  tie 
growing  interefi  to  go  as  toe  prfjfits  of  the  lands  to  be  purcbafed^  are 
appointed  to  go  by  the  faid  bond  t     Xjnt  the  e^peHant  lay  before  A 

Lords 
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L^rdiofieffton^bis  title  to  the  lands  in  Caimbmlg  by  Mm  purchafedy 
and  the  value  thereof:  and  in  cafe  the  Lords  of  Sejjf on  fhall  approve 
pfbis  title  thereto^  or  to  any  part  thereof  the  appellant  /ball  convey  the 
fame  orfuch  part  thereof  according  to  the  intention  of  the /aid  bond  of 
tbe  late  Lord  Sakoun :  And  fo  much  as  the  Lords  of  Sejjhnfhallfini 
tie  lands  fo  by  tbe  appellant  conveyed  to  be  nally  worthy  not  exceeding 
tbe  price  paid  by  tbe  appellant  for  the  fame,  they  fballcaufe  to  be  pata 
tack  to  the  f aid  appellant  out  of  the  f aid  4000I.  fofoon  as  fuch  value  it 
efcertwied  and  conveyance  made  :  and  thofe  lands  fo  conveyed  fhall  bt 
efteemedpari  of  the  purchafe  direBed  to  be  made  nvitb  the faid  ^oooLy 
as  aforefaid:  And  it  is  further  ordered^  that  the  appellant  and  the  re-^ 
Jjfondent  William  Frafer^  may  each  of  them  have  liberty  to  propofe  t9 
tbe  Lords  ofSej[/um%from  time  to  time^fecurities  cr purchafes  for  thefaid 
ettoney* 

For  AppellantSf      Rob.  Raymond.  Sam,  Mead.      Dun.  Forbes* 
for  RelpcmdentSy  Rob.  Dundas.     Tho.  Lutwyche,  Tho*  Kennedy. 
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Thomas  Fairholm  of  Piltoiin«        -        «-       Apfellani*^     Cafe<$9< 

Sir  William    Cockbum^   and  Sir  George 

Hamilton,  Baronet,        .         -         .        Refpdndentt. 

2l{t  May  1720. 

Mattud  ContrsB  -^Perfitisl  'mid  reml.^^A  creditor  by  adjudication »  with  m' 
unexpired  legal  and  without  infeftnnenty  enters  'into  an  agreement  with  two 
other  creditors,  by  which  lie  confentt  that  they  (hall  be  paid  before  hin  { 
in  a  competition  between  a  6ogu]ar  foceeflTor  of  the  adjadger  with  nodcey  and 
the  reprefentatives  of  thofe  two  credltarti  it  is  found  chat  the  preference  in 
the  contrad  was  perpetual,  and  that  as  it  coruierned  a  perfonal  fubjedt  oft 
which  no  infefcment  had  followed.  It  was  effedual  agaioft  the  lingular  fuc« 
ccflbrs  of  the  contraQors. 

Fraud^'^'A  creditor  purfuing  a  judicial  fale»  enters  into  a  contrad  before  the 
fale  to  feil  to  a  third  party  at  a  certain  futn  :  he  afterwards,  at  the  fale,  pur* 
chafes  for  a  fmaller  fum,  but  is  obliged  to  account  for  the  larger  faio>  which 
had  been  paid  to  him  oa  terms  of  the  prior  coataad. 

Suia  fda  —A  purchafer  at  a  judicial  fale  having  ^aid  a  debt  hon^t  Jidi 
t9  creditors  ranked  before  him  \  in  accounting  to  creditors  who  were  prior 
to  both,  has  allowance  of  fuch  bona  fide  payment)  but  action  of  repsUtion 
is  referved  to  the  prior  creditors. 

C^i.«^6:/.  co(fs  given  againft  the  appellant* 

T  N  1682,  James  Riddell  was  poflcfled  of  the  eftate  of  Kinglafs  t 
-*•  but  was  indebted  to  feveral  perfons  in  various  fums  of  mo- 
iiey.  To  Sir  James  Cockburn,  and  Sir  Robert  Mill,  under  whom 
the  refpondents  claim,  he  owed  a  debt  of  8443/.  Scots;  and  Sir 
James  and  Sir  Robert  had  ufed  inhibition  againft  their  debtor, 
and  he  having  forfeited  his  iingle  and  life-rent  efcheat  to  the 
Crown,  the  fame  was  granted  to  them.  To  Walter  Riddell^  hit 
brother,  he  owed  another  debt  of  42,624  merks  Scots^  for  which 
Walter  Riddell  had  obtained  a  decree  of  adjudication  in  t68t  ; 
ao  ihfeftment  had  been  obtained  by  Walter  Riddell. 
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The  creditors  afterwards  came  to  an  agreement  among  Aem^ 
feWes  and  with  their  common  debtors,  and  one  Dr.  Livingftoa 
agreed  to  become  tenant  of  the  premifts  at  a  certain  rent,  and 
purchafer  upon  certain  conditions  if  upon  trial  he  was  pleafed 
with  the  bargain  during  die  currency  of  the  tack.  Of  fame  date 
two  deeds  were  executed ;  the  one  a  tack,  whereby  the  debtd^i 
James  Riddell,  with  confent  of  his  creditors,  let  to  the  faid  Dr. 
Liyingfton  the  eftate  of  Kinglafs  for  the  term  of  fercn  years,  at 
the  rent  of  2760  merks  Scots  yearly,  payable  ro  the  creditors ;  of 
which  rent  Sir  James  Cockburn  and  Sir  Robert  Mill  were  an- 
nually to  receif  e  a  greater  portion  than  anfwered  to  the  intercft  of 
their  money  :  the  other  a  confrad,  whereby  James  Riddell  aod 
bis  creditors  are  obliged  to  convey  the  eftate  to  Dr.  LiringltoQ 
for  the  price  of  46,000  merks  Scots,  if  he  at  any  time  during  the 
currency  of  the  tack  intimated  his  wiHingnefs  to  purchafe:  bf 
this  contrail  it  was  agreed,  *<  upon  the  whole  matter,  and  as  to 
**  the  perfons  to  whom  the  faid  price  fhall  be  paid,  in  cafe  of  in* 
<*  timation  as  faid  is ;  and  that  the  faid  bargain  be  confummated 
<*  in  manner  aforefaid,"  that  Sir  James  Cockburn  and  Sir  Ro* 
bert  Mill  ihould  be  paid  the  whole  fums  due  to  them,  in  the  firft 
place  I  it  was  further  agreed,  that  in  cafe  Dr.  Livingfton  (honld 
not  hold  the  bargain,  but  that  the  fame,  after  the  expiration  of 
the  faid  leafc,  (hould  be  given  to  another,  or  that  the  faid  Jamei 
Riddell  could  have  a  purchafer  for  certain  lands  and  interefts tbac 
he  poflefled  in  Leith,  the  faid  Sir  James  and  Sir  Robert  were  ftill 
to  be  paid  what  was  due  to  them,  out  of  either  of  the  interefts 
that  (hould  be  firft  difpofed  of ;  and  it  was  alfo  further  agreed, 
that  Sir  James  Cockburn  and  Sir  Robert  Mill  (hould  adjudge  the 
eftate  for  their  debts,  and  the  faid  Walter  Riddell  agreed  never  to 
objeft  to  th<m,  that  the  faid  adjudication  was  not  within  year  and 
day  of  his  own,  but  allowed  them  to  have  their  payment  of  their 
juft  debts,  as  then  ftated  and  agreed  to,  and  preferve  therein  the 
way  and  manner  above  prefer ibed.  On  the  other  hand,  Sir  J^tnes 
and  Sir  Robert  agreed  that  their  diligence  (hould  not  militate 
againft  the  faid  Walter,  or  his  right,  fo  as  to  debar  him,  but  that 
both  parties  (hould  take  their  fatisfafiion  in  the  way  and  manner^ 
and  according  to  the  divifion  fpecified  in  the  faid  leafe  and  con- 
tract ;  and  all  the  creditors  were  mutually  bound  to  comma* 
nicate  and  make  forthcoming  their  debts  and  titles  to  each  other, 
for  the  ends  of  this  contra£t,  and  to  defend  againft  all  othen. 

Dr.  Livingfton  was,  in  virtue  of  the  leafc,  put  in  poiTfffion  of 
the  eftate;  but  he  dying  foon  after,  the  intended  bargain  for  the 
fale  of  the  lands  took  no  tffcSt :  however  the  do6lor  whilfthe 
Jived,  and  his  executors  during  the  remaining  term  of  bisleaft, 
poffcfled  the  Jands  and  paid  the  rents  to  the  creditors.  The  in- 
tended fale  of  the  lands  being  thus  difappointed,  Sir  James  Cock- 
bam  and  Sir  Robert  Miln  did  not  take  adjudications  on  thdf 
debts. 

Walter  Riddell  conveyed  his  a<Hndication  to  his  four  daughteri, 

and  he,  or  they,  entered  to  pofleffion  of  the  premifes.    In  Bbf 

1690 f  thefe  daughters  conmcd  the  adjudicatioo  and  all  their 

tiffiX 
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right  to  the  premifes  to  William  Kintore ;  and  in  the  conveyance 
to  him  they  mentioned  the  faid  agreement  among  the  creditors  of 
James  Riddel),  which  in  the  claufe  of  warrandice  is  thus  ez«- 
cepted:  <<  Excepting  always  forth  and  from  this  prefem  warran- 
^<^  dice  the  contra^  above  mentioned,  and  ali  claufes  therein 
'<'  contained,  whereby  the  faid  Walter  Riddell  ftands  any  man* 
*^  ner  of  way  obliged,  with  this  ezprefs  pro?ifo  and  eonditioo, 
<<  that  this  exception  (hall  import  no  homologation  by  Mr.  Kin* 
*<  tore  of  the  {aid  contrail,  we,  our  heirs  and  fucceifbrs,  being 
<'  always  free  as  to  any  warrandice  or  performance  of  the  fame^ 
*<  and  whereof  the  faid  Mr.  William  Kintore  by  acceptation  here- 
*^  of  Is  to  free  and  relieve  us ;  and  with  the  obligement  of  which 
^  relief  this  prefent  right  is  hereby  declared  to  be  exprefely 
"  affeacd.'' 

In  May  1700,  Kintore  conveyed  his  right  to  the  premifes,  alfo 
with  notice  of  the  faid  contra£t,  to  George  Clark,  one  of  the  bail- 
lies  of  Edinburgh ;  and  Clark  granted  a  back  bond,  that  the  con- 
veyance to  him  was  redeemable  upon  payment  of  2666L  13/.  4«/« 
This  bond  Kintore  conveyed  to  Dr.  Scott,  Dean  of  Hamilton. 

In  1702  Dr.  Scott,  intending  to  redeem  that  right  which  was 
in  the  perfoa  of  Clark,  paid  him  up  loooA  fterling,  and  made  an 
agreement  that  Clark  (hould  retain  the  right,  as  a  fecurity  for  the 
remainder  of  the  fum,  being  1(566/.  13/.  4//.:  and  accordingly 
George  Clark  recopveyed  to  Dr.  Scott  the  rights  to  the  adjudica- 
tion and  lands  of  Kingiafs,  rcferving  to  himfelf  thefe  rights  as  a 
fecurity  for  the  fum  {till  remaining  due  to  him. 

Ill  1705,  Thomas  Fairholm,  the  appellant,  bein^  creditor  \o 
George  Clark,  obtained  from  him  for  fecurity  and  fatisfa£lion  of 
his  debt  a  difpofition  of  that  referved  intereft  which  George  Clark 
had  in  the  adjudication  ^hich  affeAed  the  lands  of  Kingiafs ;  and 
apon  this  difpofition  was  infeft.  The  appellant,  who  thus  had 
acquired  right  to  the  adjudication  affeding  the  eftate  of  Kinglaft 
to  the  extent  of  i666/.  13/.  4^.,  was  oppcfed  in  his  pofTeffion  by 
the  creditors  of  Dr.  IScotti  who  had  become  bankrupt,  and  he 
brought  an  a^ion  of  ranking  and  fale  againft  them  before  the 
Court  of  SeOion.  In  the  ranking  he  was  preferred  by  the  Court 
to  thefe  creditors  of  Dr.  Scott,  who  were  the  only  parties,  in  a' 
fum  exceeding  the  value  of  the  eftate.  After  the  ufual  (leps  of 
proceeding,  the  eftate  was  brought  to  a  judicial  fale,  and  pur- 
chafed  by  the  appellant  at  a  price  of  109^/.  5/.  lid.  fterlinpf, 
h^^^g  1 8  years'  purchafe  of  a  rental  which  had  been  previouOy 
proved. 

Soon  afterwarJs  the  appellant  was  fued  by  the  exr cutors/of  Sir 
Samuel  M'Clellan,  who  had  received  from  the  faid  George  Clark 
fome  right  to  the  premifes  prior  and  preferable  to  that  from  Clark 
to  the  appellant }  and,  after  fome  litigation,  the  Court  ordained 
the  appellant  to  pay  to  thefe  executors  a  fum  of  jo,oooA  Scots, 
which  he  paid  accordingly. 

Prior  to  the  judicial  fale  of  the  premifes,  the  appellant  entere4 
Sato  an  agreement  with  an  agent  of  the  Duchefs  of  Hamilton, 
that  he  (hould  purchi^fe  the  fwl  lands  ^i  fuch  fale^  wi  afterwards 

convey- 
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con?ey  the  fame  to  the  dachefs  for  44,000  meik8Sooti(i{j 
11/.  id.  fterliog);  and  accordingly*  a  few  month*  after  ^f 
the  dnchefs  paU  him  this  fum  as  the  price  thereof. 

In  1 7 19,  the  refpondents,  who  had  obtained  rights  to  the 
which  ftood  in  the  perfons  of  Sir  James  G>ckbnni  and  Sir  Ro 
Mill,  brought  their  a£lion  agatnft  the  appellant  before  the  ^ 
of  Seffioft  for  payment  to  them  of  the  faid  fum  of  8443I1 
with  intereft  from  t682»  upon  this  ground,  that  by  the  amt 
before  mentioned  between  James  Riddell  and  his  creditonos 
one  parti  and  Dr.  Livingftoo  on  the  other,  it  w)S  agreed  that 
debts  due  to  Sir  James  Cockborn  and  Sir  Robert  Mill  (hooUl 
paid  out  of  the  price  of  the  lands  preferably  to  the  dcbtdvj 
vTaher  Riddell ;  and  thefe  lands  hating  now  been  fold,  and 
price  having  been  recovered  by  the  appellant  in  virtue  of  Wi 
Riddell's  adjudication,  he  ought  to  make  that  fum  k 
to  the  refpondents;  and  they  dated  that  the  appellant  had 
fttfficient  notice  of  the  faid  contraft,  not  only  by  the  recital 
ia  the  feveral  intermediate  conveyances  to  him^  but  the  (aoe 
been  recorded  in  1703.    The  appellant  made'  defeoceii  and 
G>urt,  after  report  of  the  Lord  Ordinary,  on  the  6th  o(  Ij 
1719,  ^*  Found  that  the  preference  in  the  contradi  libelled  (»[ 
«(  produced  is  perpetual,  and  that  the  faid  contra£l  beiog 
<'  ceming  a  perfonal  fubje£i,  whereon  no  infeftment  h" 
**  that  it  is  effif  diual  againft  the  fingular  fucceflbrs  of  die 
*<  tra£lors ;  but  remitted  to  the  Lord  Ordinary  to  hear 
*<  how  far  the  appellant  is  perfonally  liable.*'     And  to  1 
terbcutor  the  Court  adhered  on  the  26th  of  the  faid 
June. 

Parties  having  accordingly  gone  before  the  Lord  Ordiaaryj 
the  debate  being  reported  by  his  lordfhip,  the  Court,  on  the 
of  November  17199  *'  Found  the  price  of  the  landa  of  Kic 
<<  liable  to  the  refpondents  for  payment  of  the  fums  for 
*<  they  ftand  preferred  by  the  contra£b  libelled  oiif  and  fooi 
^  appellant  perfonally  liable  in  as  far  as  he  had  latromitted 
•«  with.*' 

The  appellant  then  infifted,  that  he  ought  to  have  a  dedi 
of  the  fums  he  had  paid  to  Sir  Samuel  M'Clellan'a  childreii»^ 
were  creditors  of  Mr*  Clark,  to  whom  he  was  accoontaUes 
the  Court,  on  the  29th  of  December  17199  **  Found  that! 
<<  payment  to  Sir  Samuel  M<Clellan*s  children  by  the 
<<  lant  was  made  bona  jidt^  and  that  he  mud  have  deduf 
'*  the  faid  payment  out  of  the  price  of  the  lands  of  Kinglaf^ 
*'  ferving  a&ion  to  the  refpondents  againft  the  children  of  | 
<<  faid  Sir  Samuel  MClellan  for  the  fums  received  by 
««  accords." 

The  refpondents  afterwards  petitioned  the  Court  that  be 
be  accountable  for  the  price  which  he  had  received 
duchefs  of  Hamilton  for  the  faid  landsy  in  terms  of  the  tp^--  .^ 
with  her  Grace,  made  previous  to  die  fale.  This  being  lefaitl 
to  the  Lord  Ordinary,  and  afterwards  reported  to  the  OQirti 
their  loidfliipti  oAthe  aad  of  Jaawry  I7iy-a0|  ^^Fovnd  thsta* 
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^  appellant  having  made  a  previous  agreement  with  the  Duchefs 
<<  of  Hamilton  to  fell  her  the  lands  of  Kinglafs  for'44|000  merks^ 
<^  and  having  received  the  faid  fum  from  the  duchefsy  he  is  liable 
"  for  the  refpondent's  debts,  as  if  the  lands  had  been  fold  ac 
**  that  fum." 

The  appeal  was  brought  from  "  feveral  interlocutory  fentcnccs  Entered, 
"  or  decrees  of  the  Lords  of  Scflion  in  Scotland  of  the  6th  of  *7  Feb. 
"  June,  and  the  iith  of  November  1719J  and  22d  of  January  '7'9-»«» 
•*  1719-20/' 

Heads  of  the  AppeUanfs  Argument. 

The  contra£l  yielding  a  preference  of  the  debts  due  to  Sir 
James  Cockburn  and  Sir  Robert  Mill  was  not  abfolute  and  per- 
petual, but  conditional  only,  and  to  take  place  if  the  fale  of  the 
cftatc  to  Dr.  Livingfton  then  projefted,  (hould  take  effect ;  or  if 
the  bargain  which  by  the  fettlemcnt  was  intended  for  Dr.  Li- 
fiogfton,  (hould  be  given  to  any  other  perfon. 

But  fuppofing  this  had  been  other  wife,  yet  it  could  only  have 
been  effcftu^l  againft,  or  obligatory  upon  Wafter  Riddell,  the 
party  contrafting,  and  his  heirs,  out  not  againft  a  third  party 
puTchafing  for  a  valuable  confideration.  Walter  Riddeirs  adju- 
dication was  the  paramount  title  to  the  cftate  \  and  adjudications^ 
when  they  become  irredeemable  by  the  expiration  of  the  legal, 
and  are  completed  heritably  rights  by  infcftmcnt  (a),  cannot  by 
the  law  of  Scotland  be  fubjefl:  to  the  effeft  of  contradls,  or  other 
pcrfonal  deeds  of  the  ancient  proprietors  of  fuch  adjudications  ia 
prejudice  of  a  purchs^fer  bona  fide  for  a  valuable  confideration. 

Suppofing  ftill  further,  that  the  contrail  or  perfonal  deed  of 
Wdtcr  Riddell  could  aiFefl  that  adjudication' whereof  he  once 
flood  poffefled,  in  prejudice  of  a  purchafer  for  a  valuable  con- 
fideration, yet  the  appellant  was  not  properly  fuch  a  purchafer : 
he  wasonly  in  right  of  the  afGgnment  from  George  Clarke,  a  cre- 
ditor to  Dr.  Scott,  in  whofe  perfcn  the  right  to  Walter  Riddell's 
adjudication  flood.  However  the  rcfpondents  might  have  been 
found  preferable  to  Dr.  Scott,  had  they  appeared  and  claimed  that 
preference  when  the  eftite  was  brought  to  a  judicial  fale ;  yet 
they  having  ncgleftcd  to  claim  in  that  manner,  and  the  appellant 
ha?ingby  the  proper  courfe  of  law,  as  creditor,  recovered  pay- 
nicot  from  Dr.  Scott  of  what  was  due  to  him  out  of  the  price  of 
the  lands,  cannot  be  compelled  to  enter  into  an  account  with  the 
Jcfpondcnts  on  this  fingic  pretence,  that  the  right,  which  ihey  omit- 
tcdto  claim,  was  prclerabh  to  that  of  Dr.  Scott  his  debtor  ;  and 
therefore  he  could  not  be  perfonaliy  liable  to  them  for  the  fum 
fuedfor. 

The  higheft  price  offered  by  the  appellant  at  the  judicial  file, 
for  which  the  lands  were  by  fcntencc  of  the  Court  adjudged  to 
•hate  been  lawfully  purchafed,  is  that  alone  which  he  can  be  com-      • 
pcBed  to  accoufiLt  for  5  and  he  purchafed  the  eftaie  at  ihc  file, 

(')  Ic  appctti  ihiC  this  adjudication  h^d  not  b(«n  follcwsd  by  infcfODcnt. 

T  not 


• 


I  3ta  CASBS  ON  A9PEAL  FROM  tCOTLAlf]). 

not  as  a  creditori  but  tanquam  quUibet :  and  as  he  muft  hnefiood 
the  lofs  if  the  lands  had  fallen  in  value  below  the  price  at  vUdi 
he  purchafed  them  at  the  judicial  fale,  he  mud  be  entitlrd  to  the 
profit  of  any  more  advantageous  fale,  which  he  may  have  mije. 
Nor  doi:s  it  alter  the  cafe,  that  he  agreed  with  theDuchcfsii 
Hamilton,  previous  to  the  fale,  to  convey  the  lands  to  her  at  i 
certain  price,  if  he  fliould  be  declired  purchafer;  be caufe  tbt 
bargain  hindered  nobody  at  the  public  roup  from  bidding  higher: 
and  it  was  in  view  of  that  advantageous  bargain  with  the  ducheb 
that  the  appellant  bi  1  fo  high  as  he  did,  whereby  the  cTcditao 
were  in  fo  far  benefited-  And  the  appellant  is  fo  far  fromb»iB| 
any  advantage^  that  confidering  the  debt  due  to  him,  wbidil 
fankj  he  ftill  has  a  very  hard  bargain. 

Heads  of  the  Refpondents^  Argument. 

Since  the  two  creditors  under  whom  the  refpondents  claim,attk 
time  of  executing  the  contra^,  had  not  only  an  exclufive  ri^ll 
all  the  debtor's  pcrfon^l  eftatei  and  the  rents  and  profits  of  b 
real  eftate  during  his  life  \  but  could  likewife  have  cut  off  fn^ 
ral  of  the  debts  claimed  by  the  other  creditors  it  could  aci^ 
be  imagined  they  would  have  quitted  all  tbefe  privileges  uposdn 
▼iew  of  a  preference  only  for  a  limited  time.  That  intentioiil 
fupported  by  the  words  of  the  contraft:,  whereby  it  is  agreed,  M 
in  cafe  the  then  intended  purchafer  (hould  not  hold  the  baigaBi 
but  that  the  fame  (hould  be  given  to  another  (that  is^  fold  to » 
other)  ftill  the  fame  preference  was  to  fubfift»  and  the  peite 
under  whom  the  refpondents  claim  were  to  be  paid  their  debts;  isi 
Walter  Riddell,  under  whom  the  appellant  claims,  agreed  ocrtf 
to  make  ufe  of  his  adjudication  as  a  ground  of  preference,  kt 
that  both  parties  (hould  take  their  fatisfaSion  in  the  way  aodflsifr 
ner,  and  according  to  the  dirifion  fpecified  in  the f aid  contrafi* 

An  adjudication  till  the  legal  is  expired,  and  till  clothed  vik 
infeftment  (as  in  the  prefent  cafe  it  was  not)  is  but  a  ^^ 
right,  and  may  be  limited,  reftrided,  or  conveyed  by  any  petibfl' 
deed :  befides,  the  appellant  cannot  claim  the  benefit  of  a  f^ 
chafer  without  notice,  fince  this  contra^  is  taken  notice  of  ifl' 
the  intermediate  conveyances  of  this  adjudication,  and  itisalvf 
conveyed  fubjeA  to  the  conditions  in  that  contract. 

The  appellant  contended,  tiiat  even  Walter  Riddell  the  il- 
judger  would  not  have  been  perfonally  liable  for  thefe  debts,  v 
much  lefs  ought  he  who  received  this  adjudication  in  payment*, 
a  fum  of  money  due  to  him :  but  though  it  be  true,  that  the  w 
judger  himfelf,  and  thofe  claiming  under  him,  are  not  by  the  CQ» 
traS  perfonally  liable  -,  yet  the  eftate  being  liable,  if  the  adj9d(ft 
had  fold  the  eftate  and  received  the  money,  he  muft  have  be* 
perfonally  liable.  And  fince  the  adjudication  is  conveyed  to  dl 
appellant  fubjeA  to  that  contrad,  and  that  by  virtue  thereof  k 
has  received  the  price,  he  ought  to  make  fatisfaftioa  to  tbcv 
fpondentSi  the  credkors. 
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The  judicial  fale  was  merely  itmiginary,  for  the  appellant  was 
both  purfuer  and  defender  in  the  a£lion  for  carrying  it  on.  Dr. 
Scotty  the  perfon  againft  whom  that  fale  was  carried  onj  had  no 
manner  of  intereft  in  the  eftate.  The  appellant5  knowing  that  he 
was  accountable  to  the  refpondentSy  and  finding  that  the  Duchefs 
of  Hamilton  intended  to  be  a  purchafer^^  to  prevent  that,  made  a 
previous  agreement  with  her  grace,  whereby  he  bound  himfelf 
to  difpone  the  lands  to  her, for  44,000  merks  Scots,  as  the  price, 
and  to  become  purchafer  at  the  fale  for  her  behoof.  Though  he 
purchafed  for  a  fmaller  fam,  yet  that  muft  not  be  reputed  the 
price,  fince  it  is  plain  the  fale  was  carried  on  with  a  fraudulent 
defign,  -as  appears  from  all  the  fteps  of  it  before  taken  notice  of  ; 
and  no  Court  will  encourage  a  truftee  (for  fuch  was  the  appeU 
lant's  cafe)  under  any  colour  to  put  fo  great  a  fum  in  his  own 
pocket,  in  defraud  of  creditors  he  knew  he  was  accountable  to : 
and  the  Court,  in  the  a£tion  at  the  inftance  of  Sir  Samuel 
M'Clellan's  children,  decreed  the  appellant  to  be  accountable  for 
that  price. 

After  hearing  counfel,    //  is  ordered  and  adjudged,  that  the  Judgment^ 
petition  and  appeal  be  difrmffid,  and  that  the  Interlocutory  fentences  or  »"  May 
decrees  therein  complained  of  be  affirmed :   and  it  is  further  ordered,   '     ' 
that  the  appellant  do  pay  or  caufe  to  be  paid  to  the  refpmdents  the  fum 
pf  6qL  for  their  cofts  in  refpeEt  of  the  f aid  appeal* 

For  Appellant,      Tho.  LuPwyche.     Dun.  Forbes, 
For  Respondents,  Rob*  Raymond*     WilL  Hamilton. 
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Cafe  70.  John  Campbell,  of  Caldcr,  Efq  j         -        -    Jppelknt; 
Rath  Pollock,  alias  Campbell,         -        -     ReffwdaL 

7th  June  1720. 

Terjonal  and  ttatjmtff.hlt.—k  Tum  appointed  by  1  father  to  be  pi«d  to  a  f;*j  S 
beirt,  exccuiorsy  or  ailignecfy  at  adijr  certain,  wai  oinfimffiMebythiK 
though  he  died  bt;f><<  e  that  day. 

Galium  liiicitum.-^AnciUui*  fetcled  hy  a  father  upon  his  (on  9B^  hiiw& 
reftrving  j  li^c-rcnt  to  a  ceitain  amount,  and  by  the  fen's  njamige.ciBW 
the  elUte  is  d^cUred  to  be  of  a  cenaia  annQal  value  :  two  yean  ^# 
marriage  the  fon  by  a  deed  decUres  ihac  the  etSate  was  not  worth  i»  w^ 
ftrannum^  but  that  this  waa  done  to  plrafe  the  wi'e^s  frienJi,  aod  bepA 
bond  to  pay  or  allow  the  father  to  charge  a  fum  upon  theeftalefbrpn*><* 
to  hia  younger  brothers  and  fifkerii  which  Aould  be  ia  fbtt  of  kF*i 
thia  was  not  atitrafidem  tshidarmm  a^tialium.  ,, 

Jmfhtd  Vijcbatni, — After  granting  this  bond,  the  fiar  made  a  ne«  ^^V^ 
of  the  cftate  to  ihe  fon,  in  fame  teims  with  the  marriage-eomnftj  bKW 
waa  nut  a  difcbar^e  of  the  bond,  allowing  the  father  to  charge  tbetftusMl 
childrens*  provifions. 

Flar  ahfdute  limited — In  a  fon'a  marriage-coptrad  it  is  cnwenantfd,ooWJ< 
of  hit  rather  th^c  lanas  and  hereditaments  of  a  cenaio  annual  tilacw^ 
be  fettled  and  aiTurcd  fo  u  that  the  fame  (hc>ald  como  to  and  be  mM  '*m 
elded  fon  of  the  muriage,  and  other  la  di  and  hereditaaneata  to  rtiiubtiV 
fon*8  ufe,  icferving  the  father *i  )i»>-rent  of  ptrt :  the  fon  was  fiar,a8i^«* 
bund  bound  the  hdrt  of  the  marriage. 

BY  articles  of  marriage  in  the  Englifli  form,  executed  at !.«» 
don,  in  September  1688,  between  Sir  Hugh  Campbd* 
Caldcr  and  Alexander  his  eldeft  fon  (the  appellant's  gftf^ 
lather  and  father)  of  the  one  part;  and  Lady  Sufanoa  but* 
Turnham  Green,  widow,  and  Elizabeth  Lort  her  daughter,  of  v 
other  part ;  in  conHderation  of  an  intended  noitrriage  becwMSli 
faid  Alexander  and  Elizabeth,  and  of  a  con6derable  fl1arTiag^f* 
tion,  it  was  inter  alia  agreed  as  follows : 

That  the  faid  Sir  Uugh  Oiould  within  three  months  after  U 
faid  marriage  well  and  fufficiently  fettle  and  aiTure  manort^m 
and  hereditaments  of  a  good,  fure,  and  indefeaGble  eftatc  of  ^ 
ritance  in  fee  fimple,  in  poiTrflinni  of  the  yearly  value  of  100* 
fterling,  over  and  above  all  charges  and  reprifes,  to  the  «<■ 
Alexander  the  fon  for  life,  without  impeachment  of  wafte;  ^ 
mainder,  as  to  part,  to  the  intended  wife  for  life  for  ber  jouitt|^ 
remainder  to  the  firft  and  every  other  fon  of  that  marriages* 
male,  virith  feveral  other  remainders  over  :  and  that  the  fi»* 
Hugh  Qiould  in  the  fame*three  months  well  »nd  fafficieatl]fKlP 
and  aiTure  other  manors,  lands,  and  hereditaments,  within  Scrt" 
land,  of  the  yearly  value  of  150c/.  (over  and  above  the  6ift  •* 
tioned  lands  of  loco/.)  to  the  ufe  of  the  faid  Sir  Hugh  for* 
and  after  his  deceafe  to  the  ufe  of  the  faid  AJkxandcr  ^^^^^ 
for  lite,  without  impeachment  of  wade,  remainder  to  the  qk» 
the  firft  and  every  other  fon  of  the  faid  marriage  in  t«i|''* 
■  with  feveral  remainders  over  \  and  that  in  the  deeds  of  fettk^f 
to  be  made  of  fuch  eftate  there  Ihould  be  contuocd  fucb  Jff^ 
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foes,  covenants,  and  agreements  as  (hould  be  necefTary  for  carr^* 
ing  the  fuid  articles  iiito  effect. 

The  marriage  accordingly  took  cfFeft,  and  in  November,  168R, 
Sir  Hugh  executed  a  difpoGtion,  conveying  and  granting  to  the 
faicf  Aiexand^fr  Campbell,  and  Elizabeth  Lort  his  fpoufe,  aini  long* 
eft  liver  of  them  two  in  conjunct  fee  and  life-rent,  and  to  their 
heirs  male  and  of  tailzie,  heritably  and  irredeemably,  certain 
lands  in  ArgyKhire  therein  mentioned  :  and  Sir  Hugh,  by  the  fame 
dieed,  convtryed  and  granted  to  his  faid  fon  Alexander,  and  his 
heirs  male  and  of  tailzie,  certain  other  lands  therein  mentioned. 
And  he  declared  and  obliged  himfelf  that  all  the  faid  lands  were 
worth  2500/.  per  annum ;  and  Sir  Hugh  referved  his  own  life- 
rent  in  lands  of  1 500/.  per  annum. 

The  whole  of  the  lands,  fo  fettled,  were  not  worth  the  250c/. 
which  they  were  (tated  to  amount  to  in  their  annual  value,  nor 
were  they  free  from  incumbrances.  The  appellint  ftucs,  that 
they  were  only  worth  about  1700/.  per  annum,  and  charged  with 
debts  to  the  amount  of  10,000/. 

In  June  1690,  the  faid  Alexander  the  fon  executed  a  deed,  in 

which,  after  reciting  the  faid  marriage- articles  and  conveyancest 

It  is  mentioned,  "  That  the  fame  were  only  entered  into  to  pleafe 

''  the  friends  and  lawyers  of  the  faid  Lidy  Sufanna  Lort,  that  > 

**  there  might  be  no  (lop  to  the  faid  marriage,  and  upon  full  af« 

"  furance  given  by  the  faid  Alexander  to  his  father  Sir  Hugh, 

**  of  dtfcharging  him  of  that  covenant,  that  the  eftaie  fliould  be     - 

**  clear  of  all  incumbrances,  and  likewife  to  give  him  a  power  to 

^  charge  the  faid  eftate  with  provifions  for  younger  children.'* 

fn  performance  of  this  promife,  the  faid  Alexander,  the  fon,  re- 

'  leafes  Sir  Hugh  from  the  covenant  or  obligation  to  make  the  lands 

ftttled  2500/.  per  annum  free  of  all  debts,  and  accepts  of  the 

eftate  as  it  was,  fubje£b  to  and  charged  with  all  the  debts  of  the 

faid  Sir  Hugh  both  real  andperfonal ;  and  likewife;  gave  his  bond 

With  a  power  or  faculty  ^o  Sir  Hugh  to  charge  the  eilate  fettled 

with  1000/.,  to  be  paid  to  fuch  of  his  younger  children  as  he 

ihould  by  any  deed  under  his  hand  appoint  and  direct ;  and  the 

faid  Alexander  obliges  himfelf  to  pay  all  the  debts  then  owing  by 

Sir  Hugh,  and  all  fuch  debts  as  Sir  Hugh  (hould  contract  with 

his  conifent,  and  likewife  the  faid  younger  children's  provifions  i 

upon  condition  neverthelefs  that  this  provifion  (hould  be  in  full 

fatisfaAion  of  fuch  part  and  fliare  as  they  might  claim  of  their 

father's  perfonal  edate  after  his  deceafe.     This  deed  was  a  private 

tranfa£lton  between  the  father  and  fon,  of  which  Lady  Sufanna 

Lort  had  no  notice. 

In  Oflober  1(^91,  Sir  Hugh  executed  another  fettlement  of  his 
eftate,  in  the  fame  terms  with  that  in  November  1688,  particu- 
larly engaging  that  the  fame  was  of  the  yearly  value  of  2500/., 
free  from  all  incumbrances;  and  upon  this  laft  deed  infeftmcne 
was  taken.  The  rcfpondent  mentions,  that  the  occafion  of  exe- 
cuting this  fecond  deed  was,  that  certain  lands  had  by  miftake 
been  omitted  in  the  firfk.  Neither  this  nor  the  former  fettlement 
irete  m  the  nature  of  a  drift  entail  by  the  law  of  Scotland. 

Y  3  Alexander 
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Alexander  the  fon  died  before  his  father  Sir  Hugh  in  1(96, 
leaving  two  fons,  Gilbert  (fince  dcceafed)  and  the  appellant,  ia 
November  1705,  Sir  Hugh  by  a  deed  executed  by  him,  appoioted 
loeo/.  fterling,  with  intereft  for  the  fame  from  the  date  thereofi 
to  be  paid  to  Capt.  George  Campbell  his  younger  fon|(theii  whoRf 
unprovided  for)  his  heirs,  executorsi  or  aflignees,  at  Martioms 
17 10,  by  the  heirs,  executors,  and  reprefentatives  of  the  itid 
Alexander :  and  he  gave  another  proviCon  of  10,000  ineiks  Scott 
to  his  daughter  Anne. 

This  Capt.  George  Campbell,  having  married  the  refpondciit» 
with  whom  he  bad  a  portion  of  170c/.  which  was  laid  ont  in  the 
purchafe  of  a  commiffion  and  military  equipage,  ontheidthof 
July  1706  made  his  lad  will  and  teftament  in  writing,  wbercbj 
he  gave  and  afijigned  to  the  refpondtnt  the  faid  fum  of  looo/., 
with  the  intereft  thereof ;  and  made  her  fole  executrix  of  ha 
will.  He  foon  after  went  to  bpain,  on  military  fcrvicc,  and  w« 
killed  at  the  battle  of  Almanza  i  and  the  refpondenc  confirmedhis 
teftament  in  due  form. 

Payment  of  the  faid  bond  being  refufed  to  the  refpondent,  ft^ 
brought  an  a6tion  before  the  Court  of  Seflion  thereoo,  and  Ia 
February  1712  obtained  a  decree  >of  conftitution  againft  Gilbnt 
Campbell,  the  appellant's  elder  brother,  and  afterwards  in  January 
1713,  a  decree  of  adjudication  for  the  fame.  Having  thrrcupoo 
brought  an  aclion  of  mails  and  duties,  (he  was  nowoppofedby 
the  appellant  who  had  fucceeded  to  the  eftate  upon  his  brotho's 
death,  and  who  brought  an  a&ion  for  reduAion  of  the  (M  bo&d. 
Before  commencing  this  latter  a£lion  the  appellant  ferved  fainUf 
heir  of  provifion  and  heir  male  in  fpecial  to  his  father,  in  thcbaroif 
q{  Calder,  &c. ;  and  at  fame  time  protefted  (hat  fucb  fenke 
fliould  not  be  conftrued  as  a  pafiing  from  the  marriage-articb|Vf 
fubjefling  himfelf  to  the  payment  of  his  father's  or  grandfatbsi'i 
debts;  and  the  grounds  upon  which  he  infifted  for  redu£)ioaff 
the  refpondent's  claims,  were,  that  the  obligee  dying  bcforell* 
term  of  payment  of  the  bond,  the  fame  thereby  became  »oidi 
and  that  it  was  alfo  void  as  being  granted  contra  fidem  tahiff^ 
nuptialium. 

Upon  report  of  the  Lord  Ordinary,  the  Court  on  the  7tb» 
December  1717  "  Found  that  the  bond  granted  to  Captain  Gwfp 
*<  Campbell,  his  heirs  and  aflignecs,  in  anno  1705,  payable  < 
*<  Martinmas  17 10,  is  binding,  and  was  aflignable  by  hiioivt' 
•*  withftanding  he  died  before  the  Tiid  term  of  payment;  i>i 
<<  founds  that  the  bond  granted  by  Alexander  to  his  father  ffl 
•*  anno  1690  is  not  reducible  as  being  contra  Jidem  paB9rum^ 
**  tialium^  albeit  it  narrates  a  promife  given  by  him  to  hit  f^^ 
^'  before  the  marriage  in  refpe£t  the  fame  was  granted  longpo^ 
•*  terior  to  the  marriage  ;  and  that  the  grantor  thereof  by  ^ 
•*  marriage-articles  was  provided  to  the  free  and  full  adinifli4* 
••  tion  of  the  eftate ;  and  that  the  granting  of  a  bond  for  foi»* 
**  provifions  to  unprovided  children  was  a  rational  dccd;>''^ 
•*  found,  that  Sir  Hugh  Campbell's  difponing  the  eftate  poto 
'^  to  the  bond,  did  not  impott  a  difcharge  thereof,  in  regard  ti 
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<<  boBd  did  oblige  the  faid  Alexander  the  grantor  perfonally."— 
To  this  inteilocutor  the  Court  adhered  on  the  8th  of  Januarj 
tbeceaften 

The  appellant  reclaimed,  and  the  Court,  upon  the  8th  of  Fe- 
bruary 17 !  8f  ^'  foundj  that  the  fee  of  the  lands  and  hereditaments 
«  mentioned  in  the  marriage-articles  was  thereby  provided  to 
'<  Alexander,  notwithftanding  of  the  chufe,  that  lands  and  here* 
<<  ditaroents  of  1000/.  fleTling  were  to  be  fettled  and  afluredy  fo 
<<  as  that  the  fame  ihould  come  and  be  veiled  in  the  eldeft  fon 
<<  of  the  marriage^  and  other  lands  to  the  yearly  value  of  1500/. 
<*  after  the  deceafe  of  Sir  Hugh  and  Alexander  were  to  be  fettled 
<<  and  aflfured  fo,  that  the  fame  (hould  effeftually  remain  to  the 
"  ufe  of  the  faid  eldcft  fon  of  the  marriage :  but  found,  that  the 
*<  private  communing  betwixt  Sir  Hugh  and  Alexander  before 
«•  the  marriage,  whereby  Sir  Hugh  was  enabled  to  grant  bonds 
'*  of  proviHon  to  his  younger  children,  and  Alexander  to  become 
'<  obliged  to  the  payment  of  thefe  provifions,  and  to  undertake 
*'  other  burdens  not  mentioned  in  the  faid  marriage^articles,  was 
'<  infraudem  paBorum  nuptialium ;  and  with  regard  to  the  bond 
*•  granted  by  Alexander  (though  long  pofterior  to  the  marriage) 
*^  on  the  narrative  of  the  faid  prior  communing,  and  in  implement 
*<  thereof^  bearing  that  the  faid  Sir  Hugh's  engagements  and 
**  obligements  in  the  faid  articles,  in  fo  far  as  they  were  by  the 
<<  bond  libelled,  receded  from,  were  only  made  and  granted  by 
<<  him  in  compliance  with  the  faid  Lady  Sufanna  Lort  and  her 
''  lawyers  and  friends,  that  there  might  be  no  (top  of  the  marriage^ 
*<  found  that  the  faid  bond  is  not  binding  on  the  heir  male  of  the 
"  marriage." 

Againft  this  interlocutor  the  refpondent  reclaimed,  and  the 
Court,  on  the  17th  of  July  17 18,  '<  found  that  the  condition  in 
*^  the  bond,  that  the  provifions  to  be  granted  to  the  children 
'^  (hould  be  in  fatisfa£lion  of  their  legitim  and  executry  that 
^  might  have  fallen  to  them,  is  a  fufficient  onerous  caufe  to  fup- 
'*  port  the  bond,  albeit  eventually  there  were  no  free  moveables, 
"  the  father  having  reftrved  a  fund  of  1500/.  fterling,  yearly, 
^*  which  might  have  afforded  a  fund  for  provifions  to  the  children.** 
The  refpondent  alfo  fet  forth  by  petition  to  the  Court,  that  Sir 
Hugh  had,  fubfequent  to  the  marriage-articlt^s,  paid  debts  con* 
traced  before  that  time  of  a  greater  value  than  the  fum  in  quef- 
tion,  which  ought  to  be  looked  upon  as  a  valuable  confideraiion 
for  the  fame,  and  prayed  diligence  for  proving  that  fact :  the 
Court/ on  the  5th  of  December  17 18,  "  ordained  the  appellant 
**  or  his  doers  to  confefs  or  deny  the  faft,  viz.  That  Sir  Hugh 
**  did,  after  the  marriage,  pay  debts  contrafted  before  to  the  value 
"  of  the  debt  fucd  for."  The  appellant  petitioned  againft  this 
interlocutor,  praying  the  Court  to  give  judgment  upon  the  points 
in  difpuce,  without  putting  him  to  the  necefiity  of  a  fearch 
through  his  papers  to  enable  him  to  acknowledge  or  deny  Sir 
Httj^h's  payment  of  fome  debts :  but  their  lordfliips,  on  the  i  ath 
of  December  1718,  "granted  diligence  at  the  refpondent's  in- 
**  ftance  before  anfwer,  for  proving  that  Sir  Hugh  did  pay  debts 

Y  4  •*  contra£led 
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•«  contrafled  before  the  maniAge,  after  the  marriage-fcttkocuti 
"  to  the  value  of  the  debt  fued  for.*' 

A  proof  was  accordingly  adduced)  and  the  Coort,  on  the  7^ 

of  January    1719-ao,   pronounced  the    following  interlocatoT: 

**  Having  confidered  the  fcveral  petitions  and  anfwers  of  the&id 

*<  parties,  and  the  probation  adduced  by  the  refpondent,  andtke 

*'  whole  writings  and  documents  in  procefs,  efpecially  the  mn- 

^*  riage-ariiclesy  whereby  the  free  and  full  adminiftratioo  of  the 

«*  eftatc  was  agreed  to  be  fettled  in  the  perfon  of  the  faid  Aki* 

**  ander  Campbell,  with  the  bond  by  the  faid  Alexander  to  Sir 

•'  Hugh,  containing  a  faculty  to  the  father  to  grant  compettat 

*<  provifions  to  his  unprovided  children,   not  exceeding  2coo/. 

<<  fterling,  in  full  fatisfa<Elion  of  their  legitim  and  portion  aatti- 

^*  ral,  and  all  that  could  fall  to  them  by  their  father's  deceafe, 

*<  and  the  valuable  provifions  and  life-rent  referved  to  the  fatha 

•*  by  the  faid  marriage-articles,    whereby  he  had  a  foffideat 

•*  fund  to  have  provided  for  his  children,  if  tlie  faid  bond  andfi- 

**  culty  had  not  been  granted,  aelierf  to  the  faid  interlocutor  of 

*«  the  17th  of  July,  1718  j  and  find  that  the  bond  of  piovifioBifl 

*'  favour  of  Captain  George  Campbell,  the  refpondent's  hofban^l 

**  is  a  binding  obligation  on  the  appellant;  and  therefore  alFoiizie 

<^  the  refpondent  from  the  faid  procefs  of  redudlion  at  the  inftasce 

«'  of  the  appellant  againft  her." 

intcrea  The   appeal   was  brought  from   "  feveral  interlocutory 

3  Feb.  c«  tenccs   or  decrees   6f  the   Lords  of   Seffion   of  the  7th  of 

^7'9-*o-      «c  December  1717,  and  the  affirmance  thereof  the8tbof]^ 

<<  nuary  following;  alfo  from  the  interlocutors  of  the  Sthof 

"  February  171 8,  the  1 7th  of  July  and  lath  of  December  17181 

«  and  alfo  from  another  interlocutor  of  the  29th  of  JaotttfJ 

"  1719-20." 

Niads  of  the  Appellant j  Argument. 

By  the  exprefs  words  of  the  marriage-articles,  Alexander  the 
fon  was  only  to  be  tenant  for  Vtfe^  nvUb  retnainder  to  his  fir^f^ 
every  other /on :  and  thefc  articles  mud  ftill  be  the  rule,  ford* 
deeds  of  i6«8  and  1691,  executed  by  Sir  Hugh,  whereby  Alo* 
ander  was  made  tenant  in  tail,  were  not  in  purfuance  of  tbefw 
articles,  but  a  dired  violation  of  them. 

The  deed  executed  by  Alexander  the  fon,  rclcafing  Sir  Hu^ 
of  any  of  the  covenants  in  the  marriage-articles,  and  empowcAj 
him,  notwithflanding  thereof,  to  charge  the  cflatc  with  debt, wi^i 
as  the  appellant  apprehends,  a  direft  fraud  againil  the  aitifiles: 
for  as  Alexander,  who  was  bound  jointly  with  Sir  Haghifldi» 
articlts,  could  not  releafe  Sir  Hugh's  covenants  in  favour  of  tk 
iflue  of  the  marriage;  fo  Sir  Alexander  being  by  the  articles  in- 
tended to  be  only  tenant  for  life,  he  could  not  do  any  thing,  »* 
contra^  any  debt,  to  be  a  charge  on  the  eftate. 

The  grant  or  affignment  of  all  Sir  Hugh's  perfonal  eftatecoiW 

not  be  any  valuable  confideration  to  fupport  that  deed,  ef® 

though  Alexander  oould  have  done  arty  thing  to  encumber  IW 

eildtt  j  becaufe  the  perfonal  eftatc  was  of  no  valaei  Sir  Hup 

beinf 
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being  iiklebted  to  the  ifiue  of  the  marriage  in  about  25,000/.!  the 
lands  fettled  being;  deficient  800/.  per  annum  of  the  value  be  co* 
nuanted  tkey -fiiould  be,  and  befidcs  charged  with  io,oco/.  of 
debt. 

^  Nor  is  it  of  coDfequence>  that  Sir  Hugh  might  after  the  mar- 
riage have  paid  debts  to  the  value  of  2000/.    For,  were  that  truey  ' 
(vhich  18  dill  denied),  yet  he  did  no  more  than  he  had  covenanted 
to  do  as  by  the  articles  the  eftate  fettled  was  to  be  free  from  all 
iacumbrauces. 

Heads  of  the  Refpondenfs  Argument, 

The  appellant  contended  in  the  court  below,  that  the  bond 
being  only  payable  at  Martinmas,  171c*  and  the  obligee  dying 
before  that  time,  it  thereby  became  voir^,  and  that  thefe  words, 
'*  with  power  to  the  faid  Captain  George  Campbell  and  hia 
*^  above*  writ  ten,  after  elapfing  of  the  term  of  payment,  to  aik, 
*<  crave,  &c.  and  dlfpofe  of  the  fame^^  did  imply,  that  the  refpon* 
dent's  hufband  could  only  difponc  or  aflign  the  bond  after  the 
term  of  payment  was  elapfed.  But  it  is  plain  from  the  bond  it- 
£df,  as  well  as  from  the  circumftances  in  which  the  parties  were 
at  the  time  of  granting  it,  that  the  bond  is  abfolute,  bearing  no 
condition,  only  the  term  of  payment  fufpended  to  a  day  certain^ 
which  never  imports  a  condition.  There  is  a  great  difference  be- 
tween a  bond  of  provtfion,  payable  at  a  precife  time  in  fuch  a 
year,  and  one  payaUe  to  children  at  a  certain  age,  which  laft  has 
4}een  underftood  to  be  conditional ;  but  this  bond  is  payable  not 
only  to  George  Campbell  himfelf  exprefsly,  but  to  his  heirs,  exe- 
cutors, or  alEgnees.  He  and  the  refpondent  were  married  a  con- 
fiderable  time  before  the  date  of  the  bond  ;  fo  that  it  was  not  to 
be  imagined  that  the  father  defigned  that  the  bond  fhould  become 
void,  if  his  fon  died  before  the  time  of  payment ;  and  that  hit  ^ 
wife  and  children,  if  there  had  been  any,  (hould  have  wanted 
fttbfiftence,  which  muft  have  been  the  confequence,  if  the  bond 
were  conditional.  But  the  plain  reafon  why  the  payment  of  the 
principal  was  fufpended  till  the  year  17 10,  was  that,  at  the  date 
of  the  bond,  the  appellant's  elder  brother  was  a  minor,  and  if  he 
had  Uved  would  have  been  of  age  before  Martinmas  1710 1  and 
therefore  Sir  Hugh,  left  his  guardians  (hould  have  thought  them- 
felvcs  under  any  neceffity  of  paying  the  principal  fum  for  the  eafe 
of  the  eftate,  fufpended  the  payment  of  it  till  his  grandchild 
Ibould  be  of  age. 

The  granting  of  the  faculty,  by  Alexander  to  Sir  Hugh,  was  1 
rational  deed ;  nothing  being  more  juft,  than  that  the  fon,  on 
whom  the  father  had  fettled  his  whole,  and  even  fo  great  an 
eftate,  (hould  confent  to  fo  foiall  a  prpviHon  as  oae  yearns  sent 
thereof  to  his  five  brothers  and  fifters ;  nor  is  it  every  burden  im* 
pofed  by  a  fon  upon  an  eftate  difponed  to  him  and  the  heirs  of 
the  marriage,  that  can  be  reduced  as  contra  fidem  i  but  only  a  btir^ 
den  fraudulently  impofcd,  without  either  an  onerous  or  rational 
caufe*  And  as  the  deed  was  rational,  fo  if  was  oneroi:^,  fince 
{t  ^^as  granted  with  th^  exprefs  €on4itionj  that  it  (boi^ld  be  iq 

^  IN 
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convey  the  fame  to  the  duchefs  for  44,000  merfca  Scots  (25$$/' 
IIA  11/.  fterliog);  and  iccordinglj*  a  few  months  after  thefale^ 
the  dochefs  paM  him  this  fum  as  the  price  thereof. 

In  17191  the  refpondentSi  who  had  obtained  rights  to  the  debtSi 
urtiich  ftood  in  the  pcrfons  of  Sir  James  Cockbam  and  Sir  Robert 
Mill,  brought  their  a£tion  againft  the  appellant  before  the  Court 
€)f  Seffioft  for  payment  to  them  of  the  faid  fum  of  8443/.  Scotty 
with  intereft  from  1682,  upon  this  ground,  that  by  the  concraft 
before  mentioned  between  James  Riddell  and  his  creditors  on  the 
one  part,  and  Dr.  Livingfton  on  the  other,  it  w)S  agreed  that  the 
debts  due  to  Sir  James  Cockburn  and  Sir  Robert  Mill  Ihoald  be 
paid  out  of  the  price  of  the  lands  preferably  to  the  debt  due  to 
waiter  Riddell ;  and  thefe  lands  having  now  been  foldi  and  the 
price  having  been  recovered  by  the  appellant  in  virtue  of  Walter 
KsddelPs  adjudication,  he  ought  to  make  that  fum  forthcoming 
to  the  refpondents ;  and  they  dated  that  the  appellant  had  had 
fufficient  notice  of  the  faid  contraA,  not  only  by  the  recital  of  it 
in  the  feveral  intermediate  conveyances  to  him^  but  the  fame  bad 
been  recorded  in  1703.  The  appellant  made'  defences,  and  the 
Court,  after  report  of  the  Lord  Ordinary,  on  the  6th  of  Jaoe 
1719,  **  Found  that  the  preference  is  the  contrad  libelled  on  and 
**  produced  is  perpetual,  and  that  the  faid  contrail  being  con- 
<*  ceming  a  perfonal  fubje A,  whereon  no  infeftment  foUowedy 
**  that  it  is  effif£lual  againft  the  fingular  fucceflbrs  of  the  con- 
*<  tradors ;  but  remitted  to  the  Lord  Ordinary  to  hear  panici 
**  how  far  the  appellant  is  perfonally  liable.''  And  to  this  in* 
tcrlocutor  the  Court  adhered  on  the  26th  of  the  faid  month  of 
}une. 

Pardes  having  accordingly  gone  before  the  Lord  Ordinary)  and 
the  debate  being  reported  by  his  lordlhip,  the  Court,  on  die  iith 
of  November  1719,  **  Found  the  price  of  the  lands  of  Kanetsft 
*<  liable  to  the  refpondents  for  payment  of  the  fums  for  which 
**  they  ftand  preferred  by  the  contrafl  libelled  on,  and  found  die 
*^  appellant  perfonally  liable  in  as  far  as  he  had  intromitted  there* 
•«  with.*' 

The  appellant  then  infifted,  that  he  ought  to  have  a  dedn&ioa 
of  the  fums  he  had  pud  to  Sir  Samuel  ^i«Clellan's  children,  who 
were  creditors  of  Mr.  Clark,  to  whom  he  was  accountable  s  snd 
the  Court,  on  the  29th  of  December  1719,  **  Found  that  the 
<<  payment  to  Sir  Samuel  M'Clellan's  children  by  the  appd- 
<*  lant  was  made  bona  jidi^  and  that  he  mud  have  dedu£tioD  of 
<<  the  faid  payment  out  of  the  price  of  the  lands  of  KbglafS}  n* 
<'  ferving  aflion  to  the  refpondents  againft  the  children  of  the 
<<  faid  Sir  Samuel  MClellan  for  the  fums  received  by  them  al 
««  accords.'* 

The  refpondents  afterwards  petitioned  the  Conrt  that  he  vi^ 

be  accountable  for  the  price  which  he  had  received  from  the 

duchefs  of  Hamilton  for  the  faid  landsy  in  terms  of  the  agrcemait 

with  her  Grace,  made  previoin  to  the  fale.    This  being  lefofcd 

to  the  Lord  Ordinary,  and  afterwards  reporfeod  to  the  C(Nat| 

ibcir  loitUbipsi  on  the  add  of  January  lyiy^Oi  <^Fo«Bd  that  thi 

auppdlaat 
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*^  appellant  having  made  a  previous  agreement  with  the  Ducliefs 
**  of  Hamilton  to  fell  her  the  lands  of  Kinglafs  for'44,000  merks, 
•*  and  having  received  the  faid  fum  from  the  duchcfs,  he  is  liable 
"  for  the  refpondcnt's  debts,  as  if  the  lands  had  been  fold  at 
<«  that  fum." 

The  appeal  was  brought  from  "  feveral  interlocutory  fentenccs  Enttted, 
*'  or  decrees  of  the  Lords  of  Scflion  in  Scotland  of  the  6th  of  *7  Feb. 
"  June,  and  the  iith  of  November  1719J  and  aad  of  January  '7»9-a 
**  1719-20." 

Heads  of  the  AppeUanfs  ArgumenU 

The  contraft  yielding  a  preference  of  the  debts  due  to  Sir 
James  Cockburn  and  Sir  Robert  Mill  was  not  abfolute  and  per- 
petual, but  conditional  only,  and  to  take  place  if  the  fale  of  the 
cftate  to  Dr.  Living fton  then  projefted,  fliould  take  efFecl ;  or  if 
the  bargain  which  by  the  fettlement  was  intended  for  Dr.  Li** 
vingfton,  fliould  be  given  to  any  other  perfon. 

But  fuppofmg  this  had  been  otherwifc,  yet  it  could  only. have 
been  cffcftu^l  againft,  or  obligatory  upon  Wafter  Riddel),  the 
party  contrading,  and  his  heirs,  but  not  againd  a  third  party 
purchafing  for  a  valuable  confideration.  Walter  Riddell's  adju- 
dication was  the  paramount  title  to  the  edate  \  and  adjudications^ 
when  they  become  irredeemable  by  the  expiration  of  the  legal, 
and  are  completed  heritably  rights  by  infcftmcnt  (a),  cannot  by 
the  law  of  Scotland  be  fubjeft  to  the  effefl  of  contra£ls,  or  other 
perfonal  deeds  of  the  ancient  proprietors  of  fuch  adjudications  in 
prejudice  of  apurch^fer  bona  fide  for  a  valuable  confideration. 

buppofing  dill  further,  that  the  contradl  or  perfonal  deed  of 
Walter  Riddcll  could  afFe<S  that  adjudication' whereof  he  once 
flood  poflefled,  in  prejudice  of  a  purchafcr  fur  a  valuable  con- 
fideration, yet  the  appellant  was  not  properly  fuch  a  purchafer : 
he  was  only  in  right  of  the  affignment  from  George  Clarke,  a  cre- 
ditor to  Dr.  Scott,  in  whofe  perfcn  the  right  to  Walter  Riddell's 
adjudication  (lood.  However  the  rcfpondents  might  have  been 
found  preferable  to  Dr.  Scott,  had  they  appeared  and  claimed  that 
preference  when  the  eflute  was  brought  to  a  judicial  fale;  yet 
they  having  negleftcd  to  claim  in  that  manner,  and  the  appellant 
having  by  the  proper  courfe  of  law,  as  creditor,  recovered  pay- 
ment from  Dr.  Scott  of  what  was  due  to  him  out  of  the  price  of 
the  landx,  cannot  be  compelled  to  enter  into  an  account  with  the 
refpoadents  on  this  fingle  prctcnlre,  that  the  riglit,  which  ihey  omit- 
ted to  claim,  was  prelerabl-  to  that  of  Dr.  Scott  his  debtor  ;  and 
therefore  he  could  not  be  pcrfonally  liabL*  to  chem  for  the  fum 
fued  for. 

The  highefl:  price  offered  by  the  appellant  at  the  judicial  Tile, 
for  which  the  lands  were  by  fcnience  of  the  Court  adjudged  to 
.  have  been  lawfully  purchafed,  is  that  alone  which  he  can  be  com-      • 
pelled    to  accou&t  for ;  and  he  purchafed  the  eRate  at  ihe  fale, 

(tf )  It  appcan  thit  thii  adjudieatlon  hW  not  bf«n  folbwsd  by  infcfttnent. 
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prefentcd  their  exceptions  to  the  Court  of  Seflion  in  Scotland, 
iG.f.cio.  fitting  forth  "  that  by  an  a£i  i  G.  i.  c.  20.  intituled  *An  A3  for 
«  encouraging  aU  fuperiorsy  vaJfaU'*^  li(.  it  is  cnafled,  that  if  any  of 
"  his  majcfty's  fubjefls  of  Great  Britain,  having  lands  or  tcne- 
**  ments  in  Scotland,  in  property  or  fupcriority,  (houM  be  guilty 
*'  of  the  high  treafons  therein  defcribcd,  every  fuch  offender,  who 
"  (hould  be  thereof  duly  convi£led  and  attuntcd,  fhould  be  liable 
**  to  the  pains,  penahies,  and  forfeitures  for  high  treafon  ;  and 
••  that  every  vaffal  and  vaflals  in  Scotland,  who  fhould  contitrae 
•'  peaceable  and  in  dutiful  allegiance  to  his  majefty,  holding 
"  lands  or  tenements  of  any  fuch  offender,  who  held  fuch  lands  or 
"  tenements  immediately  of  thecrown,  fhould  be  vefted  and feizcd, 
<<  and  are  thereby  ordained  to  hold  the  faid  lands  or  tenements 
*'  of  his  mijefty,  his  heirs,  and  fucccffors  in  fee  and  hcritapc 
*'  for  ever,  by  fuch  manner  of  holding  as  any  fuch  offender  hdd 
"  fuch  lands  or  tenements  of  the  crown  at  the  time  of  the  attainder 
««  of  fuch  offender.  And  alfo  flating,  that  the  rcfpondents  hcM 
'«  the  lands  of  Lunan  of  the  late  Earl  of  Panmuire  as  their  fupe- 
**  rior;  and  that  the  faid  late  carl  held  the  faid  lands  immediately 
•*  of  the  crown;  and  that  therefore  the  refpondents  were  entitled 
**  to  hold  the  lands  immediately  of  the  crown,  by  fuch  manner 
«•  of  holding  as  the  late  Earl  of  Panmuire  held  them  of  the 
**  crown  at  the  time  of  bia  attainder. 

The  Court  of  Seflion  thereupon  [a)  found  «  that  on  the  a4th 
«*  day  of  Jane^  *7'Sf  the  property  of  thtr  faid  lands  of  Lunan,  and 
**  others  nifcntioned  and  defcribed  in  the  faid  exceptions  and 
•*  writs  forcf^id,  produced  for  the  exceptants,  did  belong  to  the 
**  exceptants  Gebrge  and  Mr.  John  Ogilvies ;  and  that  the 
«•  famen  held  of  the  late  Earl  of  Panmuire,  attainted  as  fheir 
"  fuperior  thereof  ;  and  find  that  the  faid  exceptants  did  do  dili- 
••  gence  in  terms  of  the  aft  of  parliament,  anno  i  Geo.  intituled 
«  An  A51  for  encouraging  all  fnperiors^  &o. :  and  therefore  found 
«*  and  declared  in  virtue  of  the  faid  a£l,  that  the  exceptants 
•*  George  and  Mr.  John  Ogilvies  had  the  only  right,  title,  and  in- 
••  tereft,  to  the  property  or  dominium  utile  of  the  faid  lands,  and 
•*  have  right  to  hold  the  famen  now  immediately  of  the  crown, 
«*  with  the  burthen  of  a  proportion  of  the  debts  in  terms  of  tht 
•*  late  aft  of  parliament.  Anno  5  Georgii,  intituled  *  An  A^fif 
•  enlarging  tie  time  to  determine  clnims  on  the  forfeited  eflatesy  after 
*•  the  form  and  tenor  of  the  ;4bovc  exception,  afls  of  parliament 

above  and  therein  mentioned,  and  writs  forefaid  produced  for 

the  exceptants,  in  all  points.** 

The  decree  being  extradled,  rhe  appellants  brought  an  aftion 
for  rcduftion  thereof,  fetting  forth  that  the  decree  was 
erroneous,  for  that  the  refpondents  never  were  vaffals  to  the  btc 
earl  of  Panmuire,  nor  was  the  faid  hte  earl,  nor  any  of  his 
predeceffors,  fuptriors  of  the  lands  of  Lunan  fincc  the  faid 
a<f^  of  parliament,  1633,0.  14.  annexing  the  fuperioritita  of  all 
church  lands  to  the  crown  ;  but  that  fmce  that  time  the  cr»wn 
\i'a$   rupi^rior  of  the  lands  of  Lunan,   and    that  confcquentlf 

(«i)  Na  date  to  tb»  intn^Qcn^tor  is  %\\txi  is  tbo  Apf-e/l  Cale,* 
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tht  Tcfpondents  were  not  within  the  provifionsof  the  ACt/cren^ 
couraging  ail fuper tors ^  vajfah^  &c  :  And  that  the  refpondents  had 
ttot  obtained  themfelves  infeft  within  the  time  limited  by  the  zQ,  of 
parliament. 

The  refpondents  made  defenceSi  contending  that  though  by  the 
a£k  1633*  the  fuperiorities  of  church- lands  were  annexed  to  the 
crowoy  and  that  a<^  was  ratified  by  another  a£k  in  \6b\y  yet  there 
sa  a  provifo  in  the  laft  recited  a£k  in  thefe  words,  **  It  is  always 
<'  declared,  that  notwiihftanding  of  this  a£ty  any  who  have  gottea 
<<  or  (hall  get  any  new  infcftment  of  fuperiority  of  Kirklands  the 
^'  fame  (hail  (land  ^ood  as  to  fuch  vaflals,  who  have  given  their 
^<  confents  to  the  faid  right  of  faperiority,"  and  that  the  cafe  of 
the  refpondents  was  comprehended  under  this  provifo  :  for  one 
Guthrie  under  whom  they  claim,  in  the  year  1614  confented  to 
the  Marquis  of  Hamilton's  right  of  fuperiority  (in  whofe  place  the 
late  £ari  of  Panmuire  came)  by  accepting  a  charter  from  th"-  faid 
marquis  and  being  infeft  thereon  {a).  And,  that  although  the 
refpondents  did  not  obtain  themfelves  infeft  within  fix  months 
after  the  attainder,  yet  they  ofiered  a  charter  in  the  exchequer  ro 
be  pafled  in  the  ordinary  forni  within  fix  months  after  the  at- 
tainder of  the  late  £arls  of  Panmuire  which  was  proved  by  two 
witnefiVs  ;  and  that  this  was  doing  diligence  to  attain  poJpJJioH^  in 
terms  of  the  aii  of  parliament. 

The  Court  thereupon,  on  the  31(1  of  October,  i;i9»  found, 
^<  that  there  was  no  ground  for  a  reduction.'* 

The  appeal  was  brought  from^<^  an   interlocutory  fentence  oj:  Entered, 
<<  decree  of  the  Lords  of  Seflion  pronounced  the  31(1  of  October 

J719 
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Heads  of  the  AppelJanti^  Argument, 

The  refpondents  did  not  hold  the  lapds  ofXunan  of  the  late 
Earl  of  Panmuire,  they  having  never  been  infeft  as  vafiaU  to  him^ 
and  therefore  they  can  claim  no  benefit  from  the  claiifc  in  the  a£l: 
I  Georgii,  which  is  only  in  favour  of  vaflals,  holding  land^  of  a 
fubje£l  fuperior  attainted  for  treafon. 

After  the  a£l  1633,  neither  the  anceftors  of  the  late  Earl  of 
Panmuire,  nor  himfclf,  were  fuperiors  of  the  lanJs  of  Lunan, 
bat  the  crown  .was  fuperior,  and  continues  fo  to  this  day. 

With  regard  to  the  provifo  in  the  '\Q,  i66(,  that  provifo  has  4 
plain  relation  to  new  infeftments  of  fuperiority,  granted  by  tl^ 
crown,  with  confent  of  the  vaflals,  to  the  Lords  of  Erection  after 
the  year  1633,  but  hath  no  manner  of  relation  to  infeftments 
granted  before  the  year  1633,  thofe,  fo  far  as  concerns  the  fu« 
periorities  being  entirely  made  void  by  that  act.  7  he  refpon* 
dents  did  prove  that  Guthrie,  in  whofe  right  they  claim,  was  in* 
feft  by  a  charter  from  the  Marquis  of  Hamilton  in  the  year  1614  ; 
but  they  do  not  prove  that  the  late  Earl  of  Panmuire,  or  any  to 
whom  he  fucceeded,  did  obtain  a  new  infeftment  from  the 
crown  of  the  fuperiority  of  Lunan>  with  confent  of  the  vaiTai ; 

(41)  It  doet  n9t  appear  that  any  chaiter  or  precept  rubfcquent  to  this  had  b$cD  r:ccivei 
by  the  vaiTdli. 

and 
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and  except  that  had  been  donci  the  late  Earlcoald  not  be  fupetSoTi 
or  have  any  benefit  by  the  aforefaid  provifo. 

With  regard  to  the  refpondent's  having  offered  a  charter  to  the 
exchequer,  the  zSt  of  parliament  requires,  that  a  vaffil  (hoold 
obtain  himfelf  infeft  within  fix  months  after  the  attainder  of  hU 
fuperior,  which  the  refpondent8  have  not  done :  and  the  prefenting 
a  charter  in  the  exchequer  was  not  obtaining  themfelves  infefti 
nor  a  doing  diligence  to  attain  pofleilion.  Nor  have  thofe  wordi 
in  the  zCt  of  parliament,  do  diligence  fir  attaining  poffeffion^  any  re- 
lation to  vafTals,  but  to  fuperiors  :  vaflals  were  to  obtain  them- 
felves infeft :  fuperiors  to  do  diligence  for  attaining  pofleffion. 

But  if  the  refpondents  did  prefent  a  charter  to  be  pafied  in  the 
(exchequer  within  fix  months  after  the  late  Earl  of  Panmuire*! 
attainder,  no  reafon  can  be  given  why  that  charter  was  not  paficdi 
and  the  refpondents  infeft  thereon,  other  than  this  that  the  Court 
of  Exchequer  refufed  to  pafs  it,  in  regard  the  refpondents  are  not 
in  the  cafe  provided  for  by  the  aA  of  parliament ^or  enewrapii 
all  fuperiors^  vajfals^  &c.|  as  they  were  not  vaflals  to  the  faid  late 
carl,  nor  he  their  fuperior.  And  it  is  certain  in  fad  that  the  ei* 
chequer  did  refufe  to  pafs  charters  upon  that  zA  of  parliament  to 
others,  who  were  in  the  fame  circumftances  with  the  refpondents, 
judging  ihem  not  entitled  to  fuch  charter,  and  their  cafe  not  com- 
prehended within  the  a£^  of  parliament. 

The  appellants  therefore  conceive,  that  the  refpondents  are  only 
entitled  to  hold  the  lands  of  the  crown  in  the  fame  manner  as 
they  were  holden  before  the  attainder  of  the  late  Earl  of  Pan- 
SDuire,  and  that  the  refpondents  ought  to  pay  the  fame  feu-dutiei 
to  the  appellants  for  the  ufe  of  the  publick,  that  they  were  obliged 
and  ufed  to  pay  to  the  late  Earl  of  Pailmuire  before  his  attainder. 

Whereas  this  day  nvas  appointed  fir  hearing  counfil  upon  thupeti* 
iion  and  appeal^  as  alfo  upon  the  anfiver  of  the  refpondents  /  counfel  op* 
peared  for  the  appellants^  and  were  heard  (none  attending  for  the  iv- 
JPondents)f'and  being  withdrawn  ;  after  due  con/ideration  bad  ofnvhd 
was  offered  in  this  cafe^  it  is  ordered  and  adjudged^  thai  the  interbcth 
$ory  fentence  or  decree  complained  of  in  the  faid  appeal  be  reverfti: 
and  it  is  declared  that  the  rejpondents  are  entitled  to  hold  the  laf^  i» 
their  exceptions  mentioned  of  the  Crown^  in  the  fame  manner  at  tbej 
were  holden  before  the  attainder ^  of  the  late  Earl  of  Panmuire;  and 
that  the  refiondents  ought  to  pay  the  fame  feu -duties  to  the  appellants 
for  the  ufe  of  the  public f  that  toey  were  obliged  and  ufed  to  pay  to  tbs 
late  Earl  of  Panmuire  before  his  attainder* 

For  AppellantSi    Phi.  Torke.    Ro.  Dundat* 
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Ex  parte 

The  Commiilioners  and  Truftees  of  the  For-  Cafe  7a* 

feited  Eftates,  .  -  -        Appellants ; 

Sir  James  Mackenzie  of  Royfton,  one  of  the 
Senators  of  the  College  of  Juftice,     -    •    Refpondenim 

19th  December  1720. 

Foifature  for  7resfiii.^^Recognhton  to  a  loyal  Suptrior.-^i  Ceo.  I.  e*  io.-»All 
ad  of  pariiamenc  having  eca^ed,  that  the  UoHa  of  thofe  guilty  of  high  trea- 
foQ,  held  of  fubjeO  fuperiorSy  fliould  rccognofce  and  tetunijnto  the  hands  of 
the  fubjed  fupertor  who  continued  loyal ;  John  Grant,  an  attainted  perfoo^ 
held  his  lands  of  Alexander  Mackenzie  ai  his  immediate  foperior :  tbit 
Alexander  was  a! fo  attainted,  and  he  held  of  Lord  Royftoan  as  his  fuperior. 
Lord  RoyftouD  holding  of  the  Crown  :  by  the  attainder  of  Grant,  LorA 
Royftoon  was  not  entitled  to  the  property  of  Grant*s  eftaie^  but  the  fame 
was  forfeited  to  the  Crown. 

JOHN  GRANT  of  Glenmoriftoun,  proprietor  of  the  lands  of 
AuchnacaldaDi  &c*  being  attainted  for  high  treafoni  the  ap« 
pellants  caofed  his  eftate  to  be  furveyed  as  veiled  in  them  for  the 
ofe  of  the  public. 

The  refpondent  prefented  his  exceptions  to  the  Court  of  Sef« 
fion  dating  that  John  Grant,  the  forfeiting  pcrfon,  did 
hold  the  premifes  of  Alexander  Mackenzie  of  Fraferdalci  who 
was  Ukewife  attainted  for  high  treafon,  and  that  Alexander  Mac^ 
kenzie  of  Fraferdale  held  the  fame  lands  of  the  refpondent  as  his  fu- 
pertor :  and  contending^  that  as  the  faid  Alexander  Mackenzie  and 
John  Grant  were  fo  attainted  he  the  refpondent  had  right  to  the 
lands  and  eftate  of  the  faid  John  Grants  in  virtue  of  a  claufe  iti 
the  ad  of  parliament,  x  G.  i.  c.  20.  intituled  <  jtn  aB  fir  encou"  iG.  r.c.to. 
•  raging  all  Juperiors y  vajfals^  &c.  whereby  it  is  enabled,  •*  that 
<*  if  any  fubjed):  of  Great  Britain  holding  lands  or  tenements  of 
**  a  fubjefl  fuper'ior  in  Scotland  has  been  or  (hall  be  guilty  of 
<'  fuch  hightreafon  or  treafons  (as  in  the  faid  ^dc  mentioned) 
**  every  fuch  offender  who  (hall  be  thereof  duly  convided  and 
^*  attainted,  (hall  be  liable  to  the  pains,  penalties,  and  for- 
**  feitures  for  high  treafon,  and  his  lands  or  tenements,  held  of 
^*  any  fubje&  fuperior  in  Scotland,  fliall  recognofce  and  return 
'<  into  the  hands  of  the  fuperior,  and  the  property  fliall  be  and 
*'  is  thereby  confolidated  with  the  fuperiority,  in  the  fame  man- 
<<  ner  as  if  the  fame  lands  or  tenements  had  been  by  the  vafTal 
^  re(igned  into  the  hands  of  his  fuperior  ad  perpetuam  rematien* 
"  iiam  :'*  ^and  the  refpondent  thcrelore  prayed  that  the  premifes 
might  be  adjudged  to  belong  to  him  as  fuperior,  in  terms  of  the 
faid  ad  of  parliament. 

To  thefe  exceptions  the  appellants  made  anfwers ;  and  the 
Court,  on  the  20th  of  Auguft  17 19,  **  found  that  the  exceptant 
**  had  right  to  the  property  of  the  forty- (hilling  land  of  Aucnna* 
**  caldan^  &c.,  part  of  the  barony  of  Gleikmoriftoun,  which  were 

•<  hulden 


SI  DC6« 

1719 


•«  i. 


336  Ci8£S  ON  APPEAL  FROM  SCOTLANP* 

'<  holden  of  the  exceptant,  as  immediate  fuperior  by  Alaander 
«'  Mackenzie  late  of  Frafcrdale,  and  of  the  faid  Alexander  Mac- 
•*  kenzie  by  John  Grant  late  of  Glcnmoriftoun ;  bv  the  att4indcr 
<<  and  conviction  of  the  fiid  John  Grant  late  of  Glenmoriftouoi 
*'  and  Alexander  Mackenzie  late  of  Frafcniaic,  uuce  the 
4th  day  of  June  1715  ytars,  and  before  the  2  jth  day  of  June 
1718  years,  for  treafon  committed  before  the  ill  day  of  Juoc 
1716  years:  and  found  chat  the  exceptant  had  right  to  the 
<*  rents,  profits,  and  iflues  payable  for  the  faid  lands  and  otheii 
•«  from  and  fince  the  faid  24th  day  of  June  1715  years,  w  ith  the 
*•  burden  of  a  proportion  of  the  debts,  in  the  terms  of  the  aft  of 
•*  parliament  5  Geo.,  intitulc.d  '  Jn  a^  for  enlar^hig  the  time  to 
•  determint  claims  on  the  forfeited  efiates i  and  found,  that  the 
*'  public  had  no  right  nor  intereft  therein  by  the  attainder  or 
•^  convi£lion  of  the  faid  John  Grant  laiejof  Glenmoriftoun,  and 
**  Alexander  Mackenzie  late  of  Fraftrdale ;  and  therefore  fuf- 
••  tained  the  exception  prefented  by  the  faid  Sir  Jamcs  MacLea- 
"  zie ;  and  found,  deceniedj  and  declared  accordingly.** 
Zotered,  The  appeal  was  brought  from  **  an  interlocutory  fcntencc  or 

it  decree  of  the  Lords  of  Seflionj  pronounced  the  aoth  of  Augufti 
"  1719." 

Heads  of  the  Appellants^  Argument. 

John  Grant,  the  forfeiting  perfon,  whofe  eftate  the  refpondeot 
claims,  did  not  hold  that  eilate  of  the  refpondent  as  fuperior,  but 
of  Alexander  Mackenzie  of  Fraferdale,  and  therefore  the  eftate 
could  not  recognofce  or  return  into  the  refpondent's  hands  by  the 
treafon  or  attainder  of  John  Grant. 

If  the  faid  John  Grant's  eilate  had  recognofced  by  his  treafon 
or  attainder  to  any  fubje£l  fuperior,  then  it  mud  have  recognofced 
to  Alexander  Mackenzie  of  Fraferdale,  he  being  John  Grant's 
fuperior.  But  Alexander  Mackenzie  having  rendered  himfelf  id- 
capable  of  claiming  that  benefit  by  his  going  into  the  rebellioB 
himfelf,  the  a£l  of  parliament  takes  no  place  as  to  the  eftate  of 
John  Grant :  that  eftate  is  forfeited  to  the  Crown^  and  to  no 
fubje£l  fuperior. 

The  appellants  do  admit,  that  In  fo  far  as  Alexander  fiflackeo- 
zie  was  interefted  in  the  eftate,  his  right  does  recognofce  aad 
return  to  the  refpondent  \  but  no  more  can  ret;irn  to  the  refpoo* 
dent  than  what  belonged  to  Alexander  Mackenzie  *,  that  is,  the 
right  of  fuperiority,  but  not  the  right  of  property,  which  belonged 
to  John  Grant. 

The  refpondent  contended,  that  though  the  eilate  would  not 
have  belonged  to  him  by  the  treafon  aud  attainder  of  Joha  Grant 
alone,  yet  Alexander  Mackenzie,  immediate  vaftal  to  the  refpon- 
dent in  that  eftate,  and  immediate  fuperior  to  John  Grants  being 
likewife  attainted,  the  refpondent  thereby  became  fuperior  ^ 
John  Grant,  and  at  fuch  was  entitled  to  the  benefit  given  by  the 
a£t  of  parliament.  But  this  proceeds  upon  a  miftske^  as  if  the 
right  and  vafTalage  holden  by  John  Grant  of  Alexander  Macken- 
zie, were,  by  the  treafon  of  John  Grant,  extinguiftied^  and  con- 

folidated 
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ToIi<r:kted  with  the  right  that  was  in  the  perfon  of  Alexander 

Mackenzie.     Thisi  hov^ever,  will  not  hold,  for  the  a£t  of  parlia- 

hieot  only  declares  the  right  of  the  vaflal  to  be  confolidated  with 

the  faperiority^  where  the  fuperior  did  continue  loyal  and  dutiful : 

but  Alexander  Mackenzie  having  been  guilty  of  treafon,  this  guilt 

did  hinder  John  Grakit's  right  of  vaflalage  from  being  confoltdated  / 

with  Alexander  Mackenzie's  right  of  fuperiority  ;  and  that  right 

of  vaflalage  does  ftill  fubfift,  and  is  forfeited  to  the  Crown.    Nor 

can  the  refpondtent  ever  claim  the  eftate  of  John  Grant  by  the 

attainder  of  Alexander  Mackenzie,  unlefs  he  can  firft  make  it  ap^ 

pear  that  John  Grant's  eftate  was  lodged  in  Alexander  JMacken- 

xic's  perfon. 

A  petition  Was  prefented  td  delay  the  heating,  by  the  refpon*  jfrnm:)!, 
dent's  agent)  praying,  ••  In  regard  the  petitioner  has  not  received  '*  ^^*^ 
**  the  remittances  from  Scotland  he  expe£led,  and  being  unable  '^^°' 
^*  to  raife  money  at  this  junAure  for  defraying  the  expences  in 
**  this  catife ;  that  the  time  for  hearing  the  fame  may  be  en- 
**  larged."    The  Houfe  being   informed,  that  the   appellants' 
counfel  were  attending,  proceeded  to  hear  the  appeal,  and  made 
the  following  order  thereon  : 

WTitreas  this  day  noas  appointed  foY  hearing  ^mrtfel  upon  this  JadgoBiati 
appealy  as  atfo  upon  the  anfvjer  put  in  thereto  ;  counfel  appeared  for 
the  appellants  and  wire  heard  [none  attending  for  the  refpondent),  and 
ieing  nvithdrawn  ;  after  due  confiderati&n  of  what  was  offered  in  this 
^afe.y  it  if  ordered  and  ad^udged^  that  the  interlocutory  Jentence  or 
-decree  cwnpltined  of  in  thefhid  appeal  be  reverfed. 

For  Appellants,    Ro.  Dundas,     Sam,  Mead* 


The   Com'miflionets  and  Truftees  for  the  Cafe  7j. 

Forfeited  Eftates,         *  .  -     appellants; 

Sir  George  Stewart  of  Balcaflcy  Bart.  Heir 
of  John  Stewart  Efq ;  of  Grantully,  de- 
ceaiedj  ^         *.        -        -        .        Refpondent. 

aift  Dec.  1720. 

# 

^orfnturt for  Trtafin. — Recogmtien  to  m  hyal  Superier.'^j  G.  t.  e.  AO.'^^An  $& 
ofpulUment  gave  to  fuperiors,  coocinuing  dutiful  and  loya'^  theeilatcsof 
attainted  tiflals ;  to  a  vafTal  claiming  tbe  eftace  of  his  vatTa),  ic  it  obje£led» 
On  the  iitb  of  Septettiber  tji^t  that  he  bad  not  continued  ifatiful  and  loya), 
but  had  correfponded  with  the  Ptetendety  entertained  him  at  hit  houfe,  and 
given  hifia  a  prefent  of  plate  ;  the  Court  of  SeiBon,  on  the  a9^h  of  O^obcr* 
two  dajfi  before  thdr  powers  cxpiretfy  granted  the  objectors  a  proof  $  and  no 
proof  being  adduced  on  tbe  sift,  circomduced  tbe  term- againft  them;  and 
^  decerned  in  favour  of  the  claimant  i  the  |udgment  is  leverlcd. 

JOHN  STEWART,  late  of  Kynachin,  attainted,  was  fcifc|l 
and  pofleflTed  of  the  lands  of  Borlick,  and  Mill    thereol, 
which  he  held  of  John  Stewart  of  Grantully,  as  his  fuperior. 

Z  John 
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John  Stewart  of  Kynachtn  betn^r  attainted  of  hi^h  tmfon  tft 
1 716,  John  Stewart  of  Graniullf  as  fupcriory  in  term*  of  the  t& 
of  parliament  i  G.  t.  c.  20.  **  forcncourajeinga!iruperiorft''&€<) 
claimed  the  faid  lands  of  Borlick  and  Mill  thereof  as  rrcof^nofctd 
and  rtturned  iiuo  the  hands  of  the  fuperiori  and  that  the  property 
vas  confoliduted  with  the  fuperiortty,  in  the  f^rre  manner  ai  if 
they  had  been  re{jgn<fd  in  the  hands  of  the  fuperior  adperpetum 
r/manentJ/im,  He  alfo  obtained  himftif  infcft  in  the  premife% 
and  did  dilij^ence  in  manner  pointed  out  by  the  a£b|  by  meaoi 
of  which  he  attained  poO'ellion. 

The  eftates  of  all  pcrfons  attainted  having  beeu  by  id  of  pir* 
li^menc  refted  in  the  appellants,  for  the  ufe  of  the  pablick,  thct 
caufed  feize  and  furvey  the  fiid  Unds  of  Borlick  and  MiUthereofi 
as  belonging  to  Stewart  of  Kynachin  the  attainted  perfon.  John 
Stewart  of  Grantully,  the  fuperior,  thereupon  in  purfuanceof  the 
ad  5  Gcorgii,  c.  22.  intituled  *'  an  a£l  for  enlarging  the  tim< 
«*  for  determining  claims  on  the  foi:fcilcd  eftates/'  prtrfentcd  bis 
exceptions  to  the  Court  of  Seflion  ag^iiift  fuch  feizure  and  furrefi 
infifting  upon  his  right  to  the  lands  in  queftion,  in  terms  of  tke 
a£t  for  •*  encouraging  all  fuperiors,*'  &c.  The  appellants  on  the 
X  2th  of  September  1 7  iQj  put  in  their  anfwers  to  thefe  exteprionf, 
'  admitting  John  Stewart  of  Grantully*s  right  of  fupertority,  anl 
that  he  h^d  dorie  diligence  in  the  terms  prefcribed  by  the  ad;  but 
they  contended  that  he  was  not  entitled  to  the  premium  conuiM' 
in  the  zSt  for  "  encouraging  all  fuperiors,"  &c.,  which  wasosly 
intended  for  fuperiors  continuing  «*  dutiful  and  loyaij*'  whereas 
as  the  appellants  infifted^  John  ^Stewart  of  Grantully  bad  not  coo- 
tinned  dutiful  and  loyal,  but  hadcorrcfponded  with  the  pretendert 
entertained  him  at  his  houfe  when  in  ScotUod>  and  fent  Uis  s 
prrfent  of  plate,  &c. 

When  the  caufe  came  to  a  hearing,  the  counfcl  for  ]oW> 
Stewart  of  Grantully  denied  the  fcveral  fads  ch^rgioc:  hm  ss 
undutiful  and  diHoyal,  and  coritended  that  he  bad  always  behaftl 
as  became  a  good  fubje£l  ^  but  they  tnfidcd  further,  that  i\mf\^ 
the  fa£ls  dated  by  the  appellants  had  been  true,  yet  that  no  proof 
could  be  taken  of  thctOy  as  they  inferred  the  ciime  of  high  treifoo^ 
which  could  only  he  tried  by  a  jury  ;  they  alfo  pleaded  that  a 
proof  and  profecution  for  thefe  alleged  fadls  was  barred  by  the 
7C.i.c.a9.  aO  of  indemnity,  in  none  of  the  exceptions  to  which  the  esocpt* 
ant  was  named.  On  the  apth  of  0£tober.  1719*  the  Coon 
*^  found,  that  fuch  hSt^  as  may  infer  undutiful  and  unpeaoeabie 
^<  behaviour  to  his  majefty,  may  ftitl  be  proved  by  the  pobbcky 
t  <'  notwithdanding  of  the  indemnity,  in  order  to  debar  the  f^i' 
'*  John  Stewart  of  Grantully  from  the  premium  aHowcd  tedoti* 
••  lul  fuperiors  by  the  aft  i*"  Georgii,  intittiled  "an  z&totts^ 
**  couragitig  all  fuperiors,  vafials,"  &c.  and  before  anfwer  granted 
•*  wavrant  for  letters  of  firfl  and  fecond  diligence  for  the  public* 
/  «  to  prove  the  fu£bs  alleged  in  their  anfwers,  or  any  other  that  can 
^*  import  andutifut  and  unpeaceable  behaviour  of  the  faid  Jaiv 
*^  Stewavt  of  Grantully  to  hit^  majtfl),  to  be  veparted  agahift 
*^  Saturday   Dtat  the  31&  of  Oaobtr.''    By  »a  u£  pariiamest 
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me  wat  the  laft  day  on  which  the  Court  of  Sefiion  could  hear  or 
pronouoce  judgmefit  upon  thcGs  exceptions. 

The  caufe  being  accordingly  called  on  the  31ft  of  Odober 
1719,  and  no  proof  having  been  produced  for  the  appellants,  the 
Court  <<  circumduced  the  term  againft  them  for  not  proving  in 
**  terms  of  their  former  interlocutor  -,  and  found  that  in  virtue  of 
•*  the  ads  of  parliament  referred  to  in  the  eiccptions>  the  rc- 
'^  fpondent  has  right  to  the  property  of  the  lands  of  Borllck  and 
'*  others  contained  in  the  exceptions  and  vouchers  thereof,  which 
•*  were  holden  of  the  faid  John  Stewart  of  Grantully,  by  John 
^'  Stewart  late  of  Kynachin  now  attainted )  and  found  that  the 
*•  (aid  John  Stewart  of  Grantully  had  right  to  the  rents,  profilsi 
*'  and  iflues  payable  for  the  faid  iands  and  others  from  the  faid 
"  24th  of  June  ijij^andintime  coming^with  the  burden  of  the 
^'  debts  in  terms  of  the  late  a£k  of  parli^menti  anno  5to  Georgii^ 
*'  intituled  «  ad  aci  for  enlarging  the  time  for  determining  claims 
"  upon  the  forfeited  eftates/' 

The  appeal  was  brought  from  an  interlocutory  fentcncc  or  de-  *"*r[|?» 
tree  of  the  Court  of  Scflion  of  the  3 1  ft  of  Oaobcr  1 7 1  y.  |J,^ 

Heads  ^  ihe  Appellant^  ArgnmenU 

The  Court  of  Seffion  did  not  admit  the  appellants  to  the  proof 
ot  the  difloyahy  of  John  Stewart  of  Grantully,  when  they  gave  in 
thtir  anf^ers  upon  the  itth  of  September  1719,  but  delayed 
giving  their  judgment  till  the  29th  of  0£lober,  and  they  then 
gave  the  appellants  only  two  days  time  t6  prove  the  fever^l  fa^s 
pf  difloyalty  infifted  upon,  when  at  the  fame  time,  they  could  not 
in  that  fpace  bring  evidence  of  thefe  fadls  from  a  remote  county^ 
where  Stewart  of  Grantully  livedo 

Hedi's  of  the  Rt/^nieni^s  Argument* 

'though  John  Stewart  of  Grantully  thought  he  had  vefry  godd 
reafoQ  to  appeal  a^aioft  fuch  part  of  the  judgittent  as  alloWed 
any  proof  of  the  f<t£ls  infifted  uponi  which  was  in  a  manner  pro« 
viog  treafon  againft  him  in  an  irregular  way  after  the  indemnity, 
and  after  the  three  yeats  limited  fot  fuch  profecutions ;  yet  he^ 
tonfcbus  of  his  own  innocence  fubmitted  to  this  irregblat  mode 
of  inquiry.  But  when  that  liberty  was  granted^  the  appellants  did 
HOC  aim  at  examining  otie  witnefs,  or  take  out  any  order  for  that 
parpofe  ;  though  doubtlcfs  there  were  at  that  time  in  Edinburgh 
abundance  of  people  thoroughly  convetfaut  with  Stewart  of 
Grantnily's  behaviour  during  the  whole  time  of  the  rebelliom 
As  to  the  fliortnefs  of  the  time  the  appellants  complaiil  of  it 
without  any  ground^  for  when  thi^  caufe  was  firft  under  the  coH-^ 
fiderationdf  the  Courts  the  appellanf^did  not|)ray  fbt  a  conimiCh 
lioD  to  exjonine  wkoefies  $  and  when  the  Coyrt,  after  an  adjourn- 
tneoe^  met  again  on  the  2ad  df  OAober,  y^(  the  appelhnts  never 
endeavoured  to  bring  on  the  caufe,  or  praye^  for  fuch  aommiffioii> 
though  they  knew  that  the  Court  was  liniited  to  determine  all 
A.-fe  e^fes  before  the  1  ft  of  Not  ember.  When  the  caufe  was  at 
length  hrard|  tfa| Court  indulged  ihe  app.ilants^iththe  commiffidtt 

2  a  ihef 
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they  afted  btit  they  made  no  ufc  of  it.  Notwithftanding  fBi 
fliortnefs  of  the  time,  which  was  ail  that  the  judges  could  gi?ff 
if  there  had  been  any  ground  for  this  inqdiryy  there  is  no  doubt 
but  the  appellants  would  have  had  their  witneflcsinreadioefs) 
and  any  negligence  on  their  part  cannot  hurt  the  rcfpondentt  or 
deprive  him  of  the  benefit  allowed  by  ad  of  parliament  tofii- 
periorSy  (incehehas  done  every  thing  which  that  a£k  required, 
jadgioea^  After  hearing  counfel.  The  quefllon  was  put ^  nvhether  ibefmd  dh 
a  I  Dec.        irteJbaU  fe  rtverfed :  it  was  refohid  in  the  ajjirmaiivf* 

For  Refpondent.      Sam.  Mead.     Will.  Hamiltw. 


mkm 


The  report  of  this  caufe  was  taken  fforh  the  printed  ak  for 
the  refpondents  only;  that  for  the  appellants  could  not  be  foandj 
after  a  fearch  in  fevcral  publick  and  private  libraries* 


Vtit  Com 


Cafe  74.  The  Commiffiottcrs  and  Truftees  of   the 

FoAer'f  Forfeited  Eftates,  .         _        -        Jppellants; 

f!tu    ^'  Patrick  Farqubarfon  late  of  Invetay,  Efq;       ReffmiJM* 

9th  Jan.  1 720-1. 

Td[fa  DmtnJfratio.'^Mifn^mer.'^TUe  itfakder  and  forfeiture  of  Altxt^'^ 
Farqubarf  jiif  did  not  kfftSt  a  perfon  of  the  fame  larname  and  ddcnfon 
but  bearing  the  Chiiftiaa  name  of  Pstrkk. 

l^T  an  zGt  of  parliament  i  Geo.  1.  c.  42.,  it  was  ena&cd,tta 
w .«  ^^,«-  if  anf\ongft  others,  Alexander  Parquharfon  of  Interay,  ftonW 

miffioocn  not  render  himfelf  to  one  of  his  majrfty's  juftices  of  the  peacci 
tSfTt^icm-  ^  o"' before  the  laR  day  of  June  1716,  he  (houW  ftand  attainted 
don.  No.6e  of  treafon  from  the  12th  of  November  1715'  By  virtue  of  t«o 
lu«t£  other  ads  of  parliament  i  Geo.  i.  c.  50^,  and  4  Gto.  i*  c.  i^f 
the  appellants  feized  and  furveyed  the  refpondent's  eftate  astcfted 
in  themi  by  the  attainder  of  i^/rxAni/rr 'Farqubarfon. 

The  refpondent  in  terms  of  the  a&  5  Geo.  i.  c.  22.  prefeof«l 
his  exceptions  to  the  Court  of  Seffion,  fetting  forth  hts  title  to  ^ 
lands  fo  feized  and  furveyed»  and  contending  that  the  attainder  01 
Aiiieander  Farqubarfon  did  not  zStfk  him  ;  and  the  Court oB  tk 
T^th  of  Augttft  17x99  gave  judgment  in  his  favour. 
Estm!d»  The  appeal  was  brought  from  ^<an  interlocutory  lieotenceor 

18  Dec.       i«  decree  of  the  Lords  of  Sei&on  of  the  19th  of  Auguft  1719* 
Judgmeot,         -^^^"'  bearing  counfel,  //  U  ordered  and  adjudged^  ihvt  the  fH 
9  Jan.  petition  and  appeal  be  difmijedy  atid  that  the  interl/^cutorj  fintiKt^ 

1720-ti.       decree  tisercin  complained oj  he  affirmed. 


lamt 


This  appeal  is  on  a  point  precifely  (imilar,  with  tb«t  apinft 

Alexaiid^ar    Gordon   of  Auchintt>ale,  25th  Febiuary  4719  i»» 

No. 


«  •« 
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No.  jfie  of  &is  ColIe£ltoD,  it  is  not  neccfiary  to  be  further  ftiUd. 
No  printed  cafes  in  the  prefeat  appeal  were  found  i  perhaps  npnc 
might  be  printed* 


The  Commidioners  and  Truftees   of  the 
Forfeited  Eftates,         .  -         •         appellants;    q^^  .-^ 

John  Hog,  Merchant  in  Edinburgh,     -        Refpondent. 

iSth  Jan.  1720-21* 

Vrmf^^^Fw/tknr*  fir  Treafon.-^A  difpofition  held  loeffeAiial  to  contey  as 
Aatf  which  was  csccnted  by  a  truftee,  and  not  confented  10  by  the  cruder. 

T 1  PON  the  attainder  of  the  Vifcount  of  Kenmuir  for  high 
^  treafon,  the  appellants  caufed  feize  and  furvey  the  ancient 
cftate  of  the  family*  The  refpondent  by  virtue  of  the  a£t  5  G.  i. 
c.  22.  put  in  his  exceptions  to  the  Court  of  Seflion,  againllthe 
fald  furvey,  in  Co  far  as  concerned  fome  houfes  and  lands,  lying 
near  the  town  of  New  Galloway.  lie  dated  that  he  had  pur <• 
chafed  thefe  houfes  and  lands  from  George  Hume  of  Whitfield, 
with  confent  of  Captain  James  palzell ;  and  be  produced  a  dif* 
pofition  in  his  favour  with  fafine  thereon,  dated  in  I7X2.  Both 
thefe  perfoQS  were  attainted  after  that  date,  for  high  tieafon* 

The  appellants  ftated  in  anfwer  to  this,  that  the  eftate  of  Ken« 
rnuir,  was  about  the  year  1643,  charged  with  fo  much  debt,  that 
it  was  judged  expedient  to  purcbafe  decrees  of  apprifmg  to  be  held 
by  a  truftee  for  the  behoof  of  the  Vifcounts  of  Kenmuir.  That 
accordingly  a  decree  of  appiifing  was  purchafed  for  this  purpofe 
in  1646,  which  after  fome  mefne  conveyances  came  to  the  hands 
of  George  Hume  of  Whitfield,  ftill  as  a  truftee  \  and  he  was 
feifed  in  the  cftate  by  virtue  of  a  charter  from  the  crown  in  1 701. 
That  this  George  Hume»  in  1711  transferred  his  truft  right  to 
Captain  James  Dalzell,  but  the  latter  was  not  infeft ;  and  that  the 
conveyance  by  Hume  and  Dalzell  to  the  refpondent  was  void, 
beiot;  made  by  the  truftee,  without  any  coafent  by  the  vifcount 
of  Kenmuir. 

The  Court  of  SelGon  on  the  X5th  of  September  17191  <<  found 
<<  that  neither  William  late  Vifcount  of  Kenmuir,  Geor^je 
**  Hume  of  Whitfield,  nor  Captain  James  Dalzell,  were  entitled 
*^  onto  the  tenements  and  acres  mentioned  in  the  exception,  in 
*<  their  own  right,  or  to  their  own  ufe,  or  any  other  perfon  in 
'<  truft  for  them  on  the  24th  of  June  1 7 1 5,  or  at  any  time  fince ; 
<<  and  found  that  the  refpondent  was  then,  and  has  been  ever 
*^  fince,  vefted  in  the  right  of  property  of  the  premifes/' 

The  appeal  was  brought  from  **  an  interlocutory  (entence  or  Catered, 
<<  de.cree  of  the  Lords  of  SefliQn,  made  the  15  th  of  September  is  Dec/ 

$€   1719."  »7t9- 

;Z3  (la 
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(fn  this  appeal  the  appellants' cafe  onl^  was  found;  itftatej 

(bmc  of  the  circumttances  on  which,  the  allegation  of  truft  vat 

founded,  but  too  indii\in£lly  to  be  here  detailed.) 

Judfment,  After  hearing  counfcrl,  //  u  ordered  and  adjudged  thai  fhefiii 

**  J"**        petition  and  appeal  be  diftwjfedy  and  that  the  interlocutor j  fentenct  » 

decrti  tberrin  complained  oj  be  affirmed. 


Cafe  70.  The  CommifljOAers  and  Truftees  of  the 

Forfeited  Eftates,        •        -         -     .     Jppellanh; 

Sir  George  Stewart  of  Balcafky,  Bart.        R^fpondad. 

20' Jan.  T 720-2 1. 

fUr  ^'ferftltuTB  for  Treafin^^A  crown  nff*]  m  1707  felli  mi  difpODttW 
'  cftate  lu  an  onerous  purcb«fer|  with  procoratoty  of  refignat'iM,  apd  Mkff 

ttfual  claufei,  and  the  price  is  paid  s  the  crown  valfal  10  171 5  t*  Mtaimed  far 
treafon,  and  the  purcl^afer,  who  had  not  Completed  bia  title  by  iDfc/tocMf 
makes  refignariun,  and  takes  fafine  on  a  charier  from  the  crovflJ  Tbi 
cfiatc  was  out  foifeited  by  the  attainder  of  the  feller* 


X 


B 


Tan  a£|- of  parliament  i  Geo,  i.  c.  42.  intituled  "anaftfef 
**  the  attainder  of  George  Earl  of  Marifchall  and  otherSi 
John  Stewart  of  Invernytic  was  attainted  of  high  treafon.  The 
appellants  thereupon  caufed  what  they  deemed  to  be  hisefiatCi 
particularly  the  lands  of  Gafkinhall,  and  others  in  the  paiiftof 
Kiifpindy  and  (hire  of  Perth,  to  fetzed  and  furreyed  for  die  afe 
of  the  publick. 

John  Stewart  of  Grantully  in  purfuance  of  the  ad  j  Geo.i. 
c.  22.  prefented  his  exceptions  to  the  Court  of  Scffion  againftthe 
faid  fcizure  and  furvey,  fetttng  forth,  that  in  May  1707,  thef»d 
John  Stewart  of  Invernytie  by  a  mutual  agreement  entered  into 
with  John  Stewart  of  Grantully,  obliged  himfelf  to  convey  the 
faid  lands  of  GaflcinhalL  and  others  to  Grantull?.  and  bisheir^t 
fubjcd  to  the  jointure  of  Inverny  tie's  mother;  in  confidcraooa 
whereof  John  btewart  of  Grantully  obliged  himfelf  to  pay  at  the 
rate  of  thirteen  years'  purchafe  of  the  tent  payable  in  kind,  ao^ 
eleven  years'  purchafe  of  the  rent  payable  in  money :  and  in  psr* 
fuance  of  this  agreement,  John  Stewart  of  Invernytie,  with  con* 
fent  of  Mary  his  wife,  on  the  i  itb  of  Auguft  1709,  executed  s 
difpofition  of  the  premifec  in  favour  of  John  Stewart  of  Grantollfi 
which  was  judicially  ratified  by  the  wife  ;  and  the  purchlft 
mQney>  30,00c/.  Scots,  was  paid  to  the  difponer  on  the  day  of 
executing  the  difpofition,  and  a  receipt  granted  for  the  fame: 

That  on  the  30th  of  September  1712,  Inverny  tie's  mother,  for 
an  onerous  confideration,  conveyed  her  jointure  ifluing  ont  of  the 
premiffS  to  Jan^es  Baird,  Merchant  in  Edinburgh ;  «nd  on  the 
7tb  of  Odober  ijiz,   Mr.  fia^d  canveyed  the  fame  to  Joba 

Stewart 
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Stenrart  of  GrantuIIy,  who  immediately  after  entered  into  poflsf* 
fion  of  the  premifesand  continued  therein,  and  received  the  rents 
and  profits,  till  his  df;ath  :  and  that  GrantuUy  on  the  procuratory 
of  refignation  contained  in  the  difpofition  by  Invernytie,  in  his 
favour,  after  I nverny tie's  attainder,  obtained  a  charter  from  the 
crown,  the  fuperior  in  February  i  '^  i  B,  upon  which  he  was  duly 
infcft. 

To  thefe  exceptions  the  appellants  made  anfwers  that,  as  In- 
▼efnytie  alone  was  infcft,  at  the  tim«  of  the  attainder,  the  eftate 
was  thereby  forfeited.  The  Court  of  SeiTionon  the  16th  of  Sep* 
tember  1719,  ^*  found  that  on  or  before  the  24th  of  June  1715» 
**  the  exceptant  was  in  poiTeilion  of  the  lands  and  others  men* 
'*  tioned  in  the  exceptions,  by  virtue  of  a  difpofition  and  deed  of 
**  conveyance  of  the  property  thereof,  made  and  executed  before 
*<  the  I  ft  day  of  Auguft  1714,  and  that  m  virtue  of  the  faid 
**  rights  and  pofleflion,  the  exceptant  has  good  right  to  the  pro#> 
**  perty  of  the  faid  lands  and  others  mentioned  in  the  exceptions9 
*<  and  to  the  rents,  iflues  and  profits,  fince  the  faid  24th  of  June 
**  J7*Si  and  in  time  coming." 

The  appeal  was  brout^ht  from  an  interlocutory  fentence  or  de-  Catered 
crec  of  the  Lords  pf  Se flion,  of  the  1 6th  of  September  1719.  ^"  **««• 

John   Stewart  of  Grantully,   the  original  rcfpondent,  having  ''*^ 
died,  the  appeal  was  revived  agaiuft  Sir  George  Siewart^hisheir^ 
the  now  rtfpohdenc. 

Heads  of  (he  Appellants^  Argument. 

The  Court  of  Sefiion  had  no  manner  of  jurifdi£lion  in  this 
cafe  (a),  fince  the  attainted  perfon  was  fo  far  interefted  in  the 
lands  claimed  by  the  rcrfpondent,  that  he  was  the  only  perfon 
who  ftood  infeft  in  them  as  the  vafial  of  the  crown  ;  a  fecond 
deed  of  conveyance  to  any  other  perfon,  with  infeftmcnt  taken 
upon  it,  would  have  been  preferable  to  the  refpondent's  right, 
and  would  have  veiled  the  property  in  the  fecond  difponee. 

The  attainted  pcifon  being  the  proprietor  of  the  lands,  the 
fame  became  forfeited  by  his  treafon  and  attainder,  without  re-» 
gard  to  any  perfonal  right  or  difpofition  upon  which  no  infeft- 
mcnt had  followed  |  and  there  is  no  law  in  Scotland,  to  fupport  * 
fttcb  a  perfonal  right  againd  the  efrccl  of  a  forfeiture.  The  law 
has  no  regard  to  covenants  made  between  the  attained  perfon  and 
any  third  party,  concerning  fuch  lands,  if  fuch  third  party  have 
not  completed  his  right  before  the  treafon  or  attainder  :  and  if  in 
Any  cafe  a  purchafer  fufiVr,  it  is  by  his  own  nrgletl,  fince  when 
he  made  a  purdiafe,  be  ought  to  take  care  to  complete  his  tight  in 
1  legal  way. 

The  refpondent  alfo  tnfifted  upon  the  aft  i  G:io.  c.  20.  <'  for 

encouraging  all  fuperiors,"  &c.,  by  which  the  rights  of  lawful 
creditors  are  falved  j  and  upon  the  a£t  appointing  commlifioners 

(«>  See  die  cafe,  Commifliooers  of  PorftUuret  ▼.  Drummood,  No.  64.  of  ihisCol- 
IsOioo  for  «n  expldoaTion  uf  tbtt  arfumeot.  It  is  obvious^  howevex,  thai  the  Court 
had  juiifdidioQ  in  ihi^  cafe. 

Z4  to 
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to  inquire  of  tht  eftatcs  of  certain  traitors^  by  ftdaufe  lavMch^ 
difpoiitioDs  made  even  after  the  a4th  of  June  1715  are  declared 
to  be  as  good  in  law,  as  if  they  had  been  granted  before  that  drnj^ 
the  valuable  confideratioo  being  proved  otherwife  than  by  thft 
narrative  of  the  deed.  But  when  he  puts  his  cafe  upon  thefe  a£Ut 
be  muft  admit  that  the  Court  of  Seflion  had  no  jurifdiAioiit  be* 
caufe  thefe  afks  and  claufcs  of  them  made  ufe  of  by  the  refpoo* 
dent,  do  all  concern  claims  that  were  to  be  tried  before  the  ap« 
pellants,  to  or  upon  lands,  where  the  legal  eftate  was  Tefted  ta 
the  forfeiting  perfon.  The  a£l  firft  mentioned  hath  relation  ooly 
to  creditors  for  payment  of  juft  debtSi  which  is  not  at  alldio 
refpondent's  cafe.  Although  the  other  a£l  does  declare  difpoG- 
tions  made  after  the  24th  of  June  1715,  to  be  as  good  in  lav 
if  they  had  been  executed  before  that  time,  it  determines  n 
as  to  the  import  or  efFed  of  difpofitions  without  fafine,  which 
were  executed  before  that  day,  but  leaves  them  to  the  faoae 
tffe&  they  would  have  had,  if  this  a£b  had  not  been  made  ;  and 
therefore  if  before  this  law  a  difpofition  without  infeftment  could 
not  be  fet  up  in  bar  of  a  forfeiture  this  zQl  makes  no  alteration  of 
the  former  law. 

Heads  of  the  Refpondenfs  ArgumtnU 

It  muft  at  firft  fight  appear  inconfiftent  with  every  known  priii« 
ciple  of  law  and  equity,  that  a  purchafer  for  an  onerous  confider-i 
ation,  or  in  poffeflion  of  an  eftate  purchafed  for  about  ten  or 
twelve  years,  and  receiving  the  rents  and  profits  during  that  time 
ihould  forfeit  that  very  eltate  by  the  attainder  of  the  vendor  fo 
many  years  after  the  fale. 

Though  a  fubfcquent  difpofition  for  a  valuable  confideratioa 
without  notice,  with  infeftment  recorded  before  that  to  the  ttm 
fpondent,  might  be  preferred  to  his,  yet  fuch  preference  can  only 
be  given  to  fuch  purchafer,  who  firft  recorded  his  infeftoicat. 
But  the  grantor  was  never theicfs  legally  divefted  by  the  firft 
conveyance ;  and  the  fecond  conveyance,  though  good  to  the 
purchafer  without  notice,  would  be  a  wrongful  %Ql  in  the  grantort 
for  which  he  might  be  punilhable  criminally,  and  any  other  eftats 
he  might  have  would  be  liable  to  make  fatisfadion  to  the  firft 
purchafer.  As  to  the  grantor,  therefore,  the  deed,  under  which 
the  rc^fpondent  claims,  divefted  him  of  the  property,  and  the  re* 
fpondent  might  at  any  time,  without  any  further  conveyance  or 
authority  from  the  grantor  have  had  infeftment,  and  has  now  ac* 
tually  obtained  fuch  infeftment,  without  any  other  right  ffom  the 
grantor  \  nor  has  the  grantqr  made  any  fubfcquent  conTCjance  to 
give  occafion  for  any  competition. 

If  the  grantor  were  not  wholly  divefted,  yet  by  the  a&  of  paf- 
liament  1690,  c.  33,  "  for  fecurity  of  creditors,  vaflals,  and  heirs 
-«<  of  entail  of  ptrfons  forfeited,"  it  is  exprefsly  enadled^  that  all 
eftates  foi  fcited-fliall  be  fubjedl  to  all  real  a^ons  and  claims  againft 
the  fame  ;  and  by  this  act  the  refpondent's  cafe  would  be  within 
the  prov'ifions  of  that  ad^  fitice  \\\s>  is  a  real  claim  upouj  xratber 
of  I  an  eftate. 

By 


By  ft  daufein  the  a£l  **  for  appointing  commiffioners  to  inquire,** 
ftc.  all  conreyancet  made  by  the  forfeiting  perfon^  even  after 
the  24th  of  J4uie  I7i5>  are  declaved  to  be  good,  if  the  onerous 
confidefatkm  be  proved ;  much  more  ought  this  which  was  nude 
in  17079  and  the  price  admitted  by  the  appellants  to  have  been 
paid.  As  this  ad  has  provided  for  every  demand  in  equity  as  well 
as  IB  law,  though  it  (hould,  for  argument's  fake,  be  admitted,  that 
the  property  of  the  eftate  was  not  abfolutely  or  finally  vefted  in 
therefpondent,  yet  certainly  in  equity  he  had  the  only  title  to  it9 
and  the  grantor  had  no-title  in  equity,  nor  could  he  forfeit  any 
equitable  Intereft,  which  was  not  in  him,  but  in  the  refpondent. 

After   hearing  counfel.    It  is  ordered  and  adjudged  that   the  Judgment 
petition  and  appeal  be  difmiffedy  and  that  ih^  int^rfqciiitorj  fentfnce  or  *®  J*"' 
decree  tbertin  complained  of  be  affirmed* 

For  Appellants,    Ro.  Dundas.     John  Willes. 
For  Refpondent,  C  Talbot.        IFill.  Hamilton^ 


The   Commiffioners  and  Truftees  of  the 

Forfeited   Eftates,  -        .        .        Appellants ;    Ca(e77* 

6ir  George  Stewart  of  Balcafky,  Bart*  Refpmdera. 

23d  Jan*  i'72o.2i. 

WUtr, '^Forfeiture  for  Treafin* 

ANOTHER  queftion  of  the  fame  nature  as  in  the  laft  appeal, 
arofe  between  the  fame  partiesi  in  regard  to  the  lands  of 
Waterftown.  The  titles  of  the  refpondent  to  thefe  lands  ftood  ih 
the  fame  fttuatjon,  as  his  titles  to  the  lands  of  Gaflcinhall.  No 
cafes  have  been  found  on  the  prefent -appeal.  That  the  queftions 
were  the  £une  in  this  and  the  Uft  appeal,  appears  from  the  report  . 
ef  the  Englifli  Judges  on  the  point  of  jurifdi£lion  in  the  Court  of 
Seflion,  (Journal,  11  March  1719-20,)  which  they  left  undecided. 

The  judgment  of  the  Court  ofSefHon,  in  favour  of  the  re- 
fpondent's  predecefbri  was  pronounced  on  the  loth  of  September 
17IJ- 

The  appeal  was  brought  ''  from  an  interlocutory  fentence  or  EotervS, 
<<  decree  of  the  Lords  of  Seffion,  of  the  loth  of  September  17 19«"  ai  Dec. 

After  bearing  counfel.  It  is  ordered  and  gdjudged  that  the  faid  *7i9- 
petition  and  appeal  be  difmtffedy  and  that  the  interlocutory  fentence  or  ^3^] J^"^* 
^herce  tber/tn  cgmp/ained  ^  he  affirmed.  i72gii« 
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SlLl"'  •  ^^^^'^"^  Hamilton,  of  Grange,  Efq;      -       AfpdhfH  ; 
J'^Dec.       George  Bofwell  Efqj        •        -        .  Rc^andent. 

Forbe.,  3div*.  1720.21. 

«5  JUI7  to4 

•»  NoTt  MtMrity  0ni  L-Ji9n,—jMs  Mariti.^^CourtfJy  —A  minor  wife,  whofr  lio&ani 

$705.  ^  wai  major,  it  repoacd  en  ihe  head  aF  Mmoiiiy  tnd  Le6«A,  tgaraft  cercaM 

4(C(i«  ««ecatful  by  hft,  with  cojifeni  of  her  hu^and  :  buc  (vch  coofeat  of 
the  major  hun>and  eicluded  hi  jut  mariii  and  courtcfy,  though  it  did  noc 
extend  co  enforce  a  warandicc  ol  tke  deeds  executed  by  the  wife,  to  which 
he  was  fpecialiy  bouad* 


A 


FTER  the  determination  of  the  former  appeal,  (No.  44  of 
this  Collefiion,)  whsrreby  it  was  found,  that  the  infcfccnents 
of  the  appellant's  wife  not  being  quarrelled  in  her  lifetiine,  were 
fuIEcient  to  fupport  the  courtefy  df  the  huiband ;  the  appellant 
brought  a  frcrfii  appeal  ygaini^  ixindry  of  the  early  intedocntonL 
pronounced  in  the  caufc  by  bim  and  his  wife,  in  her  life^tiinc^ 
aij^ainft  the  refpondcnt.     On  the   19th  of  December  X70I1  the 
Court  "  found  that  Margaret  Bofwell,  the  appellant's  wife*  beia^ 
*<  minor  when  (he  fubfc/ibed  her  contraA  of  marriage  and  other 
^*  writs  craved  to  be  reduced,  {he  ought  to  be  reponed  agaiaft 
<*  tile  fame  upon  enorm  lefion  ;  and  ordained  parties  procttratory 
**  to  be  further  heard  if  the  {%id  Margaret  Bofwell  was  enormlj 
<*  lefed  by  fubfcribing  the  writs  aforefatd ;  but  found  that  tlie 
**  appellant  being  major,  and  not  having  proved  concuflion,  that 
*<  the   qualities  alleged   by   bim   were   not    relevant   to   tn£er 
<^  contravention  to  rcpone  him  againll  the  deeds  fttbfcribed  by  hiin 
<<  before  and  after  the  roairiage,  and  therefore  aflbtizied  the  rrfpon- 
^*  dent  from  the  reduction  at  the  appellant's  inftance  :"    And  to 
this  interlocutor  the  Court  adhered  on  the  13d  of  Februaty  and 
aad  of  June  1703  :    And  on  the   id  of  July  1703,  the  Court 
**  repelled  the  nullity,  th^t  the  father  being  curator  to  his  da«gh- 
**  ter  could  not  take  a  difcharge  to  himfelf  from  his  daughter,  in 
<*  her  contra£^  of  marriage  of  her  curator's  accounts ;  but  ie« 
*<  mitted  to  the  Lord  Ordinary  to  tdke  infpedion  of  the  accounts 
**  produced,  and  inftrudions  thereof,  for  inferring  or  liberating 
"  from  enorm  lefion,  and  to  hear  parties  procurators  there^ 
«  upon." 

Counftl  bein^^r  heard  on  the  faid  accounts*  and  a  report  naade 
tn  the  Court,  their  lordfhips,  on  the  27tb  of  the  faid  moatb  of 
July,  <*  found  fufficicnt  inilrudlion  of  enorm  kfion  to  ropoae 
**  the  appellant's  wife  agaiuil  the  contrad  of  marriage,  and 
<<  deeds  following  thereupon,  and  to  oblige  the  refpondeot  to 
"  count  and  reckon:"  to  which  the  Coutt  adhered  on  the  26th 
of  November  thereafter.  After  an  account  taken,  the  Cottfft, 
on  the  25th  of  July  i705>  ^'  found  that  the  annual  rents  of  the 
**  principal  fum^  and  the  rents  of  the  acres  and  others  belonging 
^  to  the  appellant's  wife^  muft  enter  into  compiite  for  determin* 

*'  Lag 
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<*  ing  whether  fhe  was  enormly  lefed  by  her  contnA  of  mar^ 
**  riage  $  and  found  that  (he  was  enormly  lefed  ;  and  that  the 
*'  refpondent  was  not  Ibble  to  account  for  the  faid  annual  renta 
**  and  rents,  in  refpeA  they  weie  difcharged  by  the  appellant^ 
**  the  hu(band,  who  was  major." 

After  further  proceedings  in  the  count  and  reckoning,  and  the 
refpondent  haiing  got  credit  for  the  fum  of  6000  merks,  given 
as  a  marriage  portion  to  his  dauj,;;hter9  the  Court,  on  the  idth 
of  January  1708,  <*  found  that  the  refpondent  had  in  his  hands, 
^  at  the  time  of  the  marriage,  of  by«gone  rents  and  annual 
'*  rentS)  the  fum  of  509/.  lox.  Scots*  over  and  above  all  his  de« 
*'  purfements,  for  aliment,  expences  of  plea,  and  other  expences, 
^<  and  annual  rent  thereof,  expences  of  the  wedding  and  wedding 
*^  cloaths,  public  burdens,  reparations,  and  others,  depurfed  bf 
^'  him  for  bis  daughter  preceding  the  marriage.*' 

The  appellant  and  his  wife  afterwards  applied  by  petition  to 
tbe  Court,  dating,  that  as  it  appeared,  that  inftead  of  the  daugh- 
ter's being  indebted  to  the  father  at  the  time  of  the  marriage,  aa 
was  pretended,  he  was  in  her  debt  509/.  10/.  Scots,  fohe  had 
diis  fum  as  a  reward  to  engage  him  to  take  her  eftate ;  and  they 
tlierefore  prayed,  that  they  might  be  relieved  againft  this  trant 
a&ion  as  being  fo  much  impofed  upon :  But  the  Court,  on  the  ^ 
4th  of  July  1706,  **  affoilzied  the  refpondent  from  the  reduQion 
*^  at  the  appellant's  infiance,  in  fo  far  as  concerned  his  Jus  mariii  or 
<<  coQErtefy,  but  declared  the  obligement  or  burden  taken  by  tbe 
'<  appcUaot  to  caufe  his  wife  to  make  good  the  difpoficion  under 
^*  a  certain  penalty,  to  be  void  as  to  the  appellant's  wife  and  her 
**  heirs,  and  reduced  in  fo  far."  And  on  the  31(1  of  the  faid 
month  their  lordfliips  <*  reponed  and  reftorcd  the  appelkint*s  wife 
**  againft  the  fcveral  deeds  executed  by  her  at  the  time  of  her 
^  marriage,  and  reduced  the  fame  as  to  her  iutereft/'  And  oa 
the  aad  of  July  1707,  the  Court  **  refufed  to  rcftore  tlie  appel- 
i*  laot,  or  reduce  the  deeds  as  to  him." 

The  appeal  was  brought  from  ^*  part  of  two  hiteriocutory  fen«  Entvre^^ 
**  tences  or  decrees  of  the  Lords  of  Seflion  of  the  19th  of  De-  s^Non 
<<  cember  1701,  and  25tb  July  1705,  and  tbe  feveral  aifirmances  '^'^* 
«  thereof," 

He^ds  ofthi  Appellant/  Argument. 

The  faid  Margaret,  the  wlfp,  was  a  minor,  when  ihe  executed 
thefe  deeds ;  (be  had  at  that  time  guardians  or  curators,  and  thefe 
deeds  being  executed  without  their  confent,  were  void.  They 
were  not  only  deeds  without  their  conftsnt,  but  really  deeds  in 
their  own  favour,  fince  they  difcharged  the  curators  of  all  their 
leceipts,  upon  the  recital  of  an  account  ftated,  when  there  was 
no  fuch  thing.  If  thefe  deeds  were  null  upon  this  account,  then 
the  joint  obligation  of  the  appellant  mnil  fall ;  for  a  null  obliga- 
tioa  cao  have  no  acceffion,  and  the  appellant's  obligation  wds 
only  acceflary  to  the  wife's. 

•  It  is  certain  there  was  very  grofs  fraud,  for  the  refpondent, 
inftcad  of  kuing  his  daughtei  koow  tbe  true  (late  of  her  affairs, 

wholly 
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wholly  mifreprefented  them.  Though  the  eftate  wUcfa  dcCcendcd 
to  her  from  her  mother  was  faid  to  be  encurnbered,  yet  it  appeava 
it  was  quite  otherwtfe ;  and  though  the  refpondent  aUeged  that 
hit  daughter  was  in  his  debt,  it  was  proved  that  he  was  indebted 
to  her.  And  the  time  when  thei'e  reprefeatations  were  ufedadda 
confiderably  to  the  fraud ;  after  he  had  propofed  the  appellant  as 
a  proper  hu(band  for  her,  after  their  affeffcions  were  mutuaKy 
engaged,  chen»  and  not  till  then,  did  he  trump  up  the  falfe  ac- 
count of  her  circumftances.  To  teJl  them  then  that  there  ibould 
be  no  marriage  without  giving  in  to  the  terms  propofed  by  him^ 
fliews,  to  a  demonftratton,  the  intention  of  a  fraud.  Tbuis 
even  ftill  made  more  plain  from  the  inducement  he  made  ufe  of 
to  perfuade  the  appellant  and  his  daughter  to  agree  to  thefe  mei»i 
furcs,  which  was  the  promife  of  a  fortune  of  e^ooo  merks^  whicb» 
as  he  faid,  was  altogether  voluntary,  when  in  fz€t  the  6coa 
tnerks  were  her  own  money,  and  inltead  of  giving  her  any 
thing,  he  retained  the  intereft  of  aopo  merks  of  her  own  noMf 
during  life. 

If  the  tranfa£lion  in  regard  to  the  wife  was  fraudulent,  as  tbe 
Lords  have  determined  it  to  be,  it  muft  be  fo  in  relation  to  dte 
hufband,  he  being  impofed  upon  and  drawn  in  by  the  famemif^ 
reprefentations ;  and  the  reafon  given  for  the  diftindion,  m. 
that  the  hufband  was  major,  feems  to  be  of  tbe  moft  dangerous 
confequence :  Upon  that  way  of  reafoning,  no  man  of  full  age 
is  to  be  relieved  agatnft  fraud*  A  minor  is  to  be  relieved  on  ac« 
count  of  nonage,  even  though  the  bargain  be  not  fraudulent} 
but  wherever  fraud  is  an  ingredient,  whoever  is  thus  fraudulently 
circumvented,  without  regard  to  his  age,  is  to  he  relieved.  This 
19  the  proper  bufinefs  of  a  Court  of  Equity,  aa  the  Court  d 
Seflicn  certainly  is. 

If  the  appellant  was  not  to  be  relieved  becaufe  of  age,  how 
couLl  he  be  relieved  agatnft  his  obligement,  that  his  wife  (honU 
ratify  thefe  deeds  when  of  age,  under  a  penalty  equal  to  the 
value  of  the  eftate  ?  Was  not  he  as  much  of  age,  when  this 
obligatioti  was  entered  into,  as  when  the  conveyance  was 
executed  ?  And  as  they  were  in  the  fame  deed,  why  (houM  he 
be  relieved  againft  one  and  not  againft  the  otherj  fioce  the  reafon 
is  the  fame  in  both. 

Heads  of  the  Refpondenfs  Argument. 

The  refpondent  claimed  the  appellant's  life-rent  eftate  upon  the 

fame  title  and  conveyance  which  is  now  quarrelled;  and  tbe 

Court  of  Seflion  abfolved  him  from  the  appellant's  a£lion  brought 

in  order  to  remove  him    from  the  pofTcflion   of  that  life»rent 

eftate ;  which  was  6\xt(X\y  and  plainly  decreeing  the  eftate  to 

belong  to  the  refpondent  in  virtue  of  this   conveyance.    That 

decree  was  aflBrrred  by  the  Houfe  of  Lords;  and  if  the  appellant 

did  not  think  fit  to  iniift  upon  the  objedion  he  now  makes 

againft  the  conveyance,  he  has  himfelf  to  blame;  but  t{ie  truth 

is,  he  was  confcious  to  himfelf  and  waa  advifed^  that  the  ob- 

jedion  was  of  no  force* 

There 
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'  lliete  11  no  evidence  of  the  leaft  unfair  dealing  in  the  nvllole 
lnn(a£Uon ;  the  t efpondent  reprefented  the  cif cumftances  of  the 
eftate  according  to  the  beft  of  his  knowledge  and  belief:  if  the 
appellant  was  not  fatisfied  with  thefe  accounts^  he  was  at  freedom 
to  have  inqtured  more  narrowljTf  which  if  he  vtglt€tedy  he  has 
himfelf  to  blame,  but  that  can  be  no  ground  for  avoiding  the 
laamb&ion. 

It  was  optional  to  the  refpondent  to  confcnt  to  his  daughter's 
marriage  with  the  appellant  or  not|  as  he  thought  fit^  and  upon 
fach  terms  as  he  judged  reafonable,  conGdering  his  own  circum- 
ibmcesi  and  if  it  was  true  that  the  appellant  would  not  confent 
to  the  marriage^  and  give  the  tocher  with  his  daughter,  that  he 
s&uaDy  gave  her,  without  the  appellant's  quitting  and  making 
over  any  claim  he  might  hare  had  to  the  life-rent  of  the  daugh- 
tei^s  eftate,  there  Was  no  fraud  in  this,  but  a  fair  tranfafiion. 
The  appellant  himfelf,  in  a  petition  given  in  to  the  Court  in  the 
name  of  his  wife,  does  acknowledge  in  fo  many  words,  that  he 
neither  did  allege  nor  prove  any  concuflion  or  force  ufed  agaiofi: 
him,  though  he  had  alleged  and  proved  concuflion  ufed  againft 
his  wife. 

After  hearing  counfel,   //  //  ordered  and  adjudged^    that  the  Judgment^ 
peiiiWi  and  appeal  be  d'lf miffed^  and  that  fuch  part  of  the  interlocutory  3  ^«^* 
fentenees  or  deereer,  and  the  affirmances  thereof  as  are  therein  com*  *'*"•"*'• 
^Unned  of^  he  affirmed* 

For  Appellants,     Rob.  Raymond.     TVilL  Hamilton. 
For  Refpondent,    Ro.  Dttndas^       Tho.  Boctle. 

The  aftions  between  thefe  parties  appear  to  have  laded  op- 
wards  of  20  years. 


John  Paterfon,  eldeft  Son  and  Executor  of  Cafe  79: 

John  Archbiihop  of  Glafgow,  deceafed,    appellant } 

The  Commiflioners  and  Truftees  of  the 

Forfeited  Eftates^  •         -        -        Refpondent:. 

%0^  March  l*] 20^1.  > 

■ 

WeMturt  fir  TrtafoB.'^t  Gf.  !.•  c»  20,-^PerJenal  ddt  tlajmtd  on'a  firfitt^ 
ijUUi.-^Tbt  a£ka  relative  to  forfeiture  ror  tmfon  having  f ilved  (be  tljata  of 
crediCon  innocent,  datifu),  and  loyal ;  a  claim  on  a  forfeited  eftace,  by 
Tinue  of  a  perfonal  bond,  (which  had  been  given  up  in  the  inventory  by  the 
claifiHiat  irfaen  confirmed  to  hit  father)  is  made  by  a  perfon  who  bad  been 
confined  io  prifon  npon  fufpicion,  bu:  liberated  without  triat;  this  claim  la 
rejeded  bj  tlie  tiuHecs  and  Court  of  Delegates,  but  their  judgment  is  re- 
Terfed. 

TN  February  1681  Charles  Earl  of  Marr,  deceafed,  as  a  prin- 

cipal,  and  George  Earl  of  Panmurc  deceafed,   as  caiitiontr, 

granted  a  bond  to  the  appellant's  father  for  aoQo  oierka  Scot*. 

In 


In  S<»ptpmbcr  1700,  J^mes  late  Eirl  of  Patimutey  attaihtccf,,  *tt* 
cured  a  bond  of  corroboration  of  the  former,  obii^ng  htmfelf  W 
pay  the  fam  therein  contained  to  the  appellant's  father,  with  in- 
tercft  from  that  date. 

After  the  archbifhop^s  death,  the  appellant  wslg  confirmed  hit 

executor,  and  exhibited  an  Inventory  of  all  his  efFeds,  wherein^ 

inter  alia,  was  mentioned  the  bonds  in  queftion,  their  dates,  and 

the  intcreft  then  in  arrear ;  and  this  inventory  waa  recorded  in 

the  commiflary  court-books*  where  the  teftament  was  confirmed. 

John  late  Earl  of  M^rr,  fon  and  heir  to  the  faid  Ear)  Charles^ 

and  the  faid  James  late  Earl  of  Panmure  being  by  aft  of  parliament 

attainted  of  high  treafon,  the  appellant,  in  purfuance  of  the  a& 

f0.ff.cro.   '  ^'  '•  ^'  5^'  intituled,    "  An  aEl  for  appointing  commijfioners  i9 

4G.X.  c'S.  •*  inquire,"  &c  and  of  the  aft  4(5.  1.  c.  8.  intituled,  "  jtn  a& 

**./or  vefting  the  forfeited  eflates  in  truftees  to  he  faid  for  the  ufe  tf 

«  the  pubiick^*  entered  his  claim  before  the  refpondents  upon  the 

faid  bonds,  to  obtain  fatlsfaflion  of  the  faid  ftim  of  2000  merb| 

with  the  intereft  thereon  then  in  arrear*  out  of  the  cftates  of  the 

faid  attainted  earls  of  Marr  and  Panmure* 

After  hearing  counfcl  for  the  appellant,  and  confideration  o( 
memorials  in  writing  given  in  on  both  fides,  the  refpondents,  on 
the  31ft  of  Auguft  1719,  pronounced  judgment,  by  which  they 
found,  "  that  the  foundation  of  the  claim  bw-ing  a  pcrfonal  bond^ 
•»  not  upon  record  before  the  attjinder  of  the  debtor  attaintcdj 
'  ««  the  claimant  has  no  right  to  rhc  principal  fum  and  intercft 
•*  claimed,  cither  by  the  hws  of  Scotland  before  the  Union  of 
«*  Great  Britain  or  fincc,  unlefs  he  had  continued  in  peaceable 
<<  and  dutiful  allegiance  to  his  majedy  during  the  late  unnatural 
"  rebellion :  and  therefore  that  the  claimant,  before  his  claim 
«•  can  be  affirmed,  ought  to  produce  te(limonials  either  from 
««  juftlces  of  the  peace,  or  deputy  lieutenants  of  the  county  where 
•*  he  refidcd,  or  from  other  pcrfons  of  credit  in  his  neighbour- 
«  hood,  bearing  that  to  the  heft  of  their  knowledge  and  informa- 
<<  tion  the  claimant  had  continued  dutiful  and  loyal  to  his  ftta- 
•«  jefty  during  the  faid  rebellion.  And  the  claimant  having 
*<  iufifted  by  his  counfel  that  he  ought  to  be  prefumed  innocent, 
*<  and  the  commifGoners  and  tiudees  having. further  confidered of 
<<  the  faid  memorial  relative  thereto,  are  alfo  of  opinion,  /nW» 
**  that  the  bond,  on  which  the  claim  is  founded,  not  having  been 
«<  recorded  before  the  treafon  and  attainder  of  the  debtor,  it  is 
tf9Ci»  e.  3).  «fi  Dot  faved  even  by  the  aft  of  parliament  1690 ;  and  that  it  can* 
^*  not  be  binding againft  the  public,  (notwithftanding  of  itShafio| 
**  been  confirmed  in  a  tcftament  prior  to  the  faid  attainder,)  in 
'<  refped  that  fuch  confirmation,  being  only  to  edablifli  a  title  of 
*<  fucccflion,  could  give  it  no  force,  nor  be  the  foundation  of  any 
"  diligence  or  execution  againft  the  debtor,  ^ithotit  tlic  fti<^ 
"  borid's  being  entered  in  the  proper  record,  and  its  being  c«bcr«* 
"  wife  v<lid  in  law.  Secundo,  That  whatever  was  the  extent  of 
•*  the  faid  aft  1090,  as  t6  faring  6f  perfoiial  debts  from  being 
^<  f  xtin^uiihed  by  the  attainder  of  debtors,  yet  that  the  faid  aftioi^) 
**  fiom  wheuce  a  waut  of  duty  and  loyalty  might   be  inferrcii» 

•   catiiwt 


^  Ct^not  be  prefumed,  but  muft  be  proved  by  a  regular  and  legkt 
*'  trials  are  of  opinion  that  a  prefumptive  evidence  of  duty  and 
^*  Idyalty,  founded  on  teflimonials,  fuch  as  are  abb?e  mentioned, 
**  may  cafily  be  obtained  without  any  trouble  or  proof  of  parti* 
'*  Gular  anions  by  all  who,  according  to  the  mod  favourable 
^'  opinion,  or  the  moft  exteiiGve  charity*  are  to  be  reckoned  to 
**  have  continued  dutiful  and  loyal :  and  that  the  criminal  anions, 
*'  becaufe  the  weight  of  the  punifhment  which  attends  the  proof 
*'  of  tbem»  as  to  criminal  and  penal  effects,  require  a  very  (lri£fc 
^*  and  regular  proof  by  a  jury  of  peers  before  they  can  have  any 
^*  penal  c&GL  ^  yet  as  to  a  civil  cStCt  they  may  and  ought  to  be 
^*  prefamed,  where  teflimouiah  (fo  eafily  obtained  by  the  really 
'*  innocent)  cannot  be  obtained  ;  cfpecially  in  a  cafe  viUiere  there 
**  is  fo  great  notoriety,  as  is  in  that  of  the  cUimanr,  it  cotififting 
^<  with  the  knowlede  of  many  tboufands  that  the  claimant  wai 
'*  taken  prifoner  at  Preflon  with  the  others  then  in  rebellioni  an<f 
*'  was  carried  to  London,  where  he  lay  in  prifon  till  by  the  cle* 
**  mency  of  the  government  he  was  delivered  from  the  punifb- 
**  merit  of  rebellion  and  tfC'ifon.  Upon  all  which  the  faid  com- 
**  mifiioners  and  trudecs  do  find,  that  the  claimant  is  not  entitled 
*^  to  the  benefit  of  the  2lBL  for  encouraging  all  fuperiors,  vaifaU, 
**  &c.  and  do  therefore  difallow  of  the  faid  claim  }  and  the  fame 
*'  is  by  this  Court  dirmiiTed  accordingly/' 

Againft  this  decree  of  the  refpondents  the  appellant  prefented 
his  appeal  to  the  Court  of  Delegates  (a)  eflablilhed  in  Scotland; 
the  Lord  Advocate  made  anfwcVs  to  it ;  and  after  a  hearing  of  the 
caufc^  and  confidering  memorials  for  both  parties,  the  Court  of 
Delegates,  on  the  20th  of  December  1720,  by  a  majority  of  one, 
**  ordered  and  adjudged,  that  the  decree  complained  of  be  affirmed, 
'*  and  the  faid  appeal  difmifled." 

The  appeal  was  brought  from  <'  a  decree  of  difmiflion  of  the  Cnrcre^ 
**  31ft  of  Auguft  1715;,  made  by  the  commidioners  and  truftees  »9  j»'- 
*«  of  the  forfeited  eflates,  of  the  appellant's  claim,  put  in  before  *7»o-»' 
**  (hem,   and  an  affirmance  thereof  by  the  Lords  Delegates  in 
'^  Scotland  the  aoth  of  December  1720.'' 

Heads  of  the  Appellatifj  Argument, 

As  every  man  ought  to  fuflfer  for  his  own  fault,  fo  it  is  the 
higheft  juftice,  that  no  creditor  ihould  fuffef  by  the  rebellion  of 
his  debtor,  nor  any  thing  be  forfeited  to  the  Crown  but  what  the 
forfeiting  perfon  h^A  dedu&is dtb'Uh ;  and  therefore  the  appellant's 
claim  bcmg  for  a  debt  admitted  to  be  jufl,  it  ought  to  have  been 
fitftained,  and  the  fame  decreed  to  be  paid  out  of  the  eftate  of  the 
debtors,  which  are  admitted  to  be  much  more  than  fufficient  to 
fatisfy  the  debts  upon  the  fame. 

This  role  feems  more  agreeable  to  the  law  of  Scotland,  by  which 
all  cftatea  defcending  to  an  heir  are  fubje£k  to  the  payment  of  all 

(«}  ThUCoart  of  Del^ate*  was  ftppfjinted  by  the  a^  of  psriiament  4  G.  1.  c.  8  to 
l>^«r  appcBJi  itkrn  to  jud^mTnci  of  the  coro'TiilHoLers  fvr  r«ilcjiarc4.  Tht)  «f>nfi(^r4 
•f  five  of  the  Jui^et  ip^cotbod  appeituea  i»y  bit  ma]«<{y« 

dtbri>, 


debts;  even  thofe  by  fimfJe  contra£i ;  and  there  Ceems  to  W  tilt 
fame  reafon,  that  the  eftates  Qiould  be  equally  fubjeded  to  debtt 
^  ia  the  hands  of  the  Crown* 
iC9o»e.}3.  It  is  ezprefsly  enaAed,  by  the  ad  169O1  c.  33.  that  forfeited 
eftates  (hall  be  fubje£l  to  all  debts  whether  real  or  perfonal. 
The  words  are,  "  That  all  eftates  forfnUdJhall  hfubjea  io  ail  red 
<<  aclims  arid  claims  againfi  the  fame  to  all  trut  and  lawful  cndiiortf 
<'  Hvhetber  perfonal  or  reaL**  This  certainly  comprehends  the  ap- 
pellant's cafe.  It  is  true»  in  one  part  of  the  a£l  are  tbefe  wordi^ 
^^  foas  the  debts  he  upon  record^  or  diligence  done  theret^on;*'  but  is 
that  exception  or  provifo  is  not  in  that  part  of  the  zQt  where  tbt 
forfeited  eftates  are  fubjeded  to  all  debts  in  general,  ^d  where 
Its  proper  place  was,  if  any  fuch  reftri£lion  had  beta  intended^ 
fo  the  words  infifted  on  are  inferted  in  a  place  Where  nonleotioa 
is  made  of  debts^  but  leefes  to  tenants,  and  before  aOy  tbin|  is 
mentioned  with  refpe£l  to  creditors,  and  the  judges  have  always 
fo  conilrued  this  a^i  and  never  thought  recording  necefiarj. 

But  if  recording  were  necefTary,  that  part  of  the  law  isfoffi- 
ciently  anfwered  by  the  claims  being  upon  record  in  the  Comaiif- 
fary  Court,  and  the  intention  of  the  law  was  fuffictently  attained; 
becaufe  it  can  have  no  other  view  than  to  avoid  fraudttlent  d^ 
mands.  Now  the  record  of  this  debt  docs  as  Sufficiently  anfver 
that,  as  if  the  bond  had  been  regiftered. 

The  i6t  of  the  firft  of  the  king,  Ar  encouraging  all  fiiperwrsi 
voffalsy  &c.  ena£ts,  *'  That  no  convidlion  or  attainder  ihall  ex* 
*<  elude  the  right  or  diligence  of  any  creditor  remaininfc  peace- 
<*  able  and  dutiful  for  fccurity  or  payment  of  any  true,  juft,  and 
<<  lawful  debt  contraAcd  before  the  commiiKion  of  the  crime.'' 
The  appe!lant*s  debt  is  entirely  within  this  defcription^  aiid  fo 
far  appears  to  be  a  true  debt,  that  it  is  contraAed,  not  be* 
tween  the  forfeiting  perfons  and  the  appellant,  but  between  the 
fathers  of  the  forfeiting  perfons  and  the  appeUant's  father  \  it  is 
not  difputed  but  the  debt  is  dill  owing,  and  no  pare  of  it  paidt 

Nor  will  it  alter  the  cafe,  that  the  refpondents  pretend,  tbat  the 
appellant  does  net  come  under  the  defcription  of  this  a&»  in  tt' 
gard  he  was  not  peaceable  and  dutiful,  becaufe  nothing  of  that  is 
proved,  nor  any  attempt  made  to  prore  it :  a  crime  is  never  to 
bt  prefumrd  \  but  innocence  is,  till  the  contrary  be  proved. 

The  cafe  of  the  appellant  and  other  creditors  is  ftill  more  ti^ 

ported  from  the  diftinAion  made  by  the  legiflature  itfelf  betwM 

the  cafes  of  fuperiors  and  creditors ;  in  the  firft^  they  have  ia 

tery  di(tin£t  lines  fet  forth  the  defcription  and  charadcr  of  fttck 

as  were  to  have  the  benefit  of  the  privileges  introduced  in  fafottf 

of  fuperiors,  vaflals,  and  tenants,  in  thefe  words:  '*  ptovidedalwff^ 

**  that  none  of  his  majefty's  fubjeds,  whether  fuperiot,  or  vaflal^ 

''  or  tenant,  (hall  have  the  benefit  of  this  a^,  excepting  foch  who 

<^  being  lawfully  called  out  or  required  to  join  with  his  majeftys 

•^  hoft,  in  oppofition  to  the  faid  Pretender  or  his  adherents,  to^' 

*<  do  the  fame,  or  who  (not  being  fo  called  out  or  required)  flisU 

«'  continue  peaceable  and  dutiful  to  his  majcfty/'    Thus  the  hir 

having 
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kbting  kHrodnced  a  reward,  and  (which  was  purely  fuch  in  fa- 
fOnrof  fupertors)  very  reafoniMy  excluded  fuch  as  did  not  fafl 
within  the  particular  defcription  ;  but  they  h'ave  nnade  no  fuch 
psnicular  provi6on  ki  the  cafe  of  creditors,  where  they  were 
doing  joftice  rather  than  a  favour.  Nor  can  it  be  expedled,  that 
the  appellant  fliould  bring  any  proof  of  his  not  having  a£led  un  • 
dotifttUy  or  unpeaceably,  nor  is  it  poffible  for  him  to  prove  it^ 
onfefs  he  could  'bring  evidence  of  every  adlTdn  of  his  life,  during 
the  whole  courfc  of  the  late  unnatural  rebellion. 

It  has  ftill  been  looked  upon  as  a  hardfliip  to  infliA  the  leaft 
cenfure  or  fufptcion  on  bare  fuggeftion  ;  bur  harder  muft  be  the 
fate  of  the  appeltatit  to  be  involved  in  the  forfeiture  of  his  debtors, 
and  be  deprived  of  his  juft  debt,  for  no  other  reafon  but  becaufc 
he  did  not  adduce  a  proof  that  every  moment  of  the  rebellion  he 
was  in  the  pradice  of  fuch  duties  as  are  incumbent  upon  a  dutiful 
fbhjed,  wbteh  is  not  only  impoffible,  but  has  hitherto  been 
thought  uniiecefiaryi  fince  innocence  and  dutiful  behiviour 
are  always  prrfumed.  If  thisdodrine  be  eftablifhed,  that  every 
fubjed  muft  be  prv fumed  to  be  difaSe£led|  if  he  cannot  by  un- 
doubted vouchers  (hew  the  contrary,  it  is  too  obvious  how  fatal 
the  confequence  may  be. 

H^oiU  cf  tbi  Ref^cniintx^  Argumeni* 

According  to  the  plain  words  of  the  provifo  in  the  z€t  i(?po, 
no  debt  can  be  fet  up  againft  the  forfeiture,  or  charj^ed  upon  the 
cftate  forfeited,  but  fuch  as  is  recorded  by  being  regiftrale^  or  dilir 
genfit  dont  up<m  it^  that  is,  fuit  or  procels  carried  on  againft  the 
debtor  or  his  cftate  %  neither  of  which  was  done  in  the  appcl* 
lant's  cafe.  And  the  mentioning  the  debt  in  a  lift  of  the  de- 
fund's  debts  at  the  time  of  confirming  his  teftam? nt  is  no  regi- 
ftmtion  of  the  debt,  fince  the  obligations  themfelves  were  not  fo 
much  as  produced  hi  thofi*  cafes ;  indeed,  the  executor  commonly 
is  not  m^fter  of  them,  he  gives  up  in  the  lift  whatever  he  fufpe^ki 
Qiay  be  owing,  foroetimes  debts  that  never  were  in  bein^,  an4 
frequently  debts  that  are  extinguiflied  or  fatisfied  by  payment. 

If  tht  appellant  could  have  any  benefit  from  this  a£t,  it  would 
only  (ave  his  claim  as  to  the  capital  fum,  but  not  as  to  bygon^ 
ioterefts,  frix^doties,  and  all  other  annual  preftations,  which  ars 
expvt&ly  excepted  in  the  a£l;  and  declared  not  to  aflTc^  the  eftatet 
foifeited. 

This  a£i,  1690,  being-  made  only  in  favour  of  credifon  innoeefit 
find  Juttfulj  the  appellant  can  have  no  benefit  by  it,  who  himfelf 
wat  in  the  rfbeW^th 

2m  tbia  t£t  is  not  now  the  nrie  for  judging  in  queftions  of  this  yAvwcis, 
kind)  after  the  a£l  7  Aon.,  c.  21.,  intituled,  <*  Adl  for  improving 
^*  the  Union  of  the  two  Kingdoms  i**  by  which  the  laws  of  £ng-r 
land  in  relation  to  treafon,  in  (b  far  as  may  concern  the  natil^rc  of 
the  crinae,  the  form  of  trial^  and  th^  puniQiment,  are  extrnded  to 
Scotland  $  and  perfons  committing  treafon  in  Sco  land  are  de-»  ' 

dared  fi|bje(t  to  the  fame  pains,  peoalticsj  wA  forfdtures,  that 
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perfons  committing  treafon  in  England  are  fubjefi  to.   From 
whence  it  mud  follow,  that  as  eftates  in  England  ar^  forfeited  to 
the  Crown,  without  being  charged  with  debts  merely  pciioDali 
eftates  in  Scotland  mu(l  be  forfeited  in  the  fame  manner. 
I  Oe».  I.  'pj^g  a^  J  Qc0,  c.  20>f  for  encouraging  MllfuperiorSy  vaffals,  &c^ 

feems  likewife  to  make  a  material  alteration  in  the  {aid  ad  i^^Oj 
(if  that  a£):  1690  can  be  underftood  as  the  appellant  expiaios  it)) 
for  this  2LGt  1  G.  c.  20.  provides  only  for  the  fecunty  of  creditors 
remaining  peaceaiU  and  dutiful^  which  fuppofes  that  a  creditor 
Dot  remaining  peaceable  and  dutiful  can  ha? e  no  claim  of  debt  out 
of  a  forfeited  eftate. 

The  appellant  contended,  that  he  muft  be  prefumed  to  be  in* 
Jiocent,  and  that  the  lapfe  of  three  years,  and  the  ^Q.  of  grace  did 
bar  all  probation  of  guilt.  But  (ince  the  appellant  claims  the 
benefit  of  adis  of  parliament  introducing  privileges  to  per- 
sons peaceable  and  dutiful,  contrary  to  the  ftri&  nature  of  for* 
feitures,  and  beyond  what  was  competent  by  anterior  laws,  he 
muft  bring  himfelf  under  the  defcription  and  intent  of  thofe  a&i 
by  giving  fome  evidence  of  Lis  remaining  peaceable  and  dutiful. 
The  lapfe  of  three  years,  and  the  zGt  of  grace  free  him  only  from 
the  punifhment  of  his  own  treafon  ;  they  do  not  put  him  in  the 
condition  of  a  man  who  was  never  criminal ;  nor  can  they  be 
conftrucd  fo  as  to  afford  him  any  privilege,  thereby  to  hurt  the 
public,  and  lefTen  the  effe&s  of  tlie  forfeiture  of  the  late  Earli  of 
Marr  and  Panmuire. 

The  appellant  entered  his  claim,  and  was  by  law  obliged  to  do 
it,  both  before  the  z(k  of  grace  and  the  lapfe  of  the  three  years) 
but  he  was  at  that  time  incapable  of  entering  any  fuch  claim,  not 
having  remaii^d  peaceable  and  dutiful ;  and  if  the  claim  was  bad 
at  the  tinte  of  entering  it,  and  at  the  time  thefe  forfeited  eftatci 
were  vefted  in  the  refpondents  for  the  ufe  of  the  public,  it  is  to 
be  coniidered  as  if  no  claim  had  been  entered  at  all :  aod  no 
after-ad  of  grace  or  hpfe  of  three  years  can  give  life  to  a  claim 
which  was  dead  and  ufelefs  at  the  time  it  was  entered^  ano  |hi 
eflaies  fo  veiled  in  the  refpondents. 
Judgment,  After  bearing  counfrl,  //  //  orderedand  adjudged^  that  tht  iicn*i 
tn  J^!!***  tf^'/'^i/^^^  complained  of  in  the f aid  appeal  be  reverfed  ;  atuist  isfurtha 
ordered^  that  the  appellant  fball .  have  a  fathfaEluin  Jor  ike  pr'twfd 
fum  and  interefl  due  upon  the  bonds  in  que/iioa  out  cf  the  fofji^ 
eftates  in  queflion. 

For  Appellant,       C-  TaJhot.         Will.  Hamilton. 
For  Respondents,  Ro*  Dundas.    Richard  Weft. ' 

On  the  printed  Cafes,  from  which  this  report  was  taken,  it  i| 
ftated  in  manufcript  that  a  divifion  of  the  Houfe  took  place  upoi} 
this  judgment^  the  numbers  being  ax  to  ii« 
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Simon  Lord  Lovar,  -  -  -  Appellant,      Cafe  80. 

Hmilia  Lady  Dowager  of  Lovat,  Alexander 
Mackenzie  of  Garloch,  an  Infant,  by  his 
Guardians,  and  others  ((tiling  them- 
felves)  real  Creditors  upon  the  Eftate  of 
Lovat,  and  Hugh  Mackenzie  and  Patrick 
RobertfoT),  Faftors  appointed  upon,  the 
faid  liftate,        ^        -         -        -        -     Refpondenis. 

l(l  Jpril  J721. 

JUal  and  Petfrtal.-^fii.  d.fpofitton  it  made  of  an  eftate  to  one  perfoo  In  life- 
rents and  to  others  in  t'et,  with  (h«  burden  of  payment  of  the  grantoi^f 

dfbrs  :  in  4  c-impecicio'i  becvi'een  the  grantee  of  the  Jiie-rent  eicheat  of  did 

Jifc-ren'cr,  and  the  dcbrnrs   of  the   grantor  of  the  djfpofiiion,  the  Coart 

(miM  that  Chefe  debti  were  reaif  and  did  afTtA  the  eftate  ^  but  their  judg< 

Uiest  is  reveiitfd. 

A  grantor  of  a  deed  declares,  thac  If  children's  portioni  are  oQt  paid  ia 

his  li/'etime,  perfms  whom  hr  nanrs  may  appoint  a  U&.or^  after  his  death, 

ta  receive  certain  rents,  and  pay  thefe  portions :    tbefe  portions  we;e  real 

debts  3fi«£ling  the  c^ate. 
Sequefiratu.Ti.'-»i)\>u\ntd  inegularly  is  f«t  afide. 
ZV^/ttiffj^/idf.— Marriage,  provifions  prefumed  to  becompenfa^ed  by  \\kt  g  an     of 

and  accepting  a  pollfiii  )r  proviGuii. 

Chjidren^s  provifivna  not  claimed  tiH  after  a  forfeiture,  and  the  la  pic  of 

fcveraj  yesr^  after  a  locality  might  hive  reen  made  eife^ual  to  pay  ihenit 

were  not  prefumed  to  b^  paid  \  an  athriiarice. 

I5T  the  dcctfion  in  the  former  appeal,  (No.  53.  of  this  Col- 
^^  leftion)  thf  appellant  was  confirmed  in  his  rii^ht  as  grantee 
of  the  life-rent  cfcheat  of  Alexander  Mackenzie  of  Fraferdale,  the 
Bttainted  perfon ';  and  it  was  ordered  and  adjudged,  <' that  the 
**  rents  of  the  e(hite  in  quedion  fhoald  be  paid  to  the  appellant 
#<  according^  to  his  grnnt ;  but  that  filch  debts  of  the  fatd  Alexan- 
**  dcr  Mackenzie  as  were  real,  and  flid  by  the  law  of  Scotland 
^*  a(Fr£l  the  faid  eftate,  at  the  time  of  the  forfeiture  of  the  life- 
^  reftt  cfcheat  (hould  be  charged  on  the  faid  eflate  in  due  courfe 
M  of  law.'*  It  now  became  a  queflion  between  the  appellant  and 
refpojidents  whether  certain  debts  claimed  by  them  were  real 
or  not,  or  whether  they  did  afleft  the  faid  eftate,  Thefe  quef* 
tions  took  their  rife  from  the  folJowing  circumftances. 

By  contract  of  marriage  in  i6c;o,  between  Hugh  Lord  Lovat  •  _ 
deceafed,  and  the  refpondent  Lady  Emilia,  daughter  of  the  late 
Marquis  of  Athol,  the  faid  Hugh  Lord  Lovat,  in  conflderation  of 
the  then  intended  marriage,  obliged  himfelf  to  fettle  upon  Lady 
£niilia  as  a  jointure,  feveral  lands  therein  particularly  mentioned, 
pf  the  value  of  4000  merks  Scot^^^^r  annum^  and  like  wife  an 
annuity  of  2000  merks  per  annumy  charged  upon  the  lordOiip  of 
LfOvat,  and  lands  of  Stratherrick  and  Abertarf ;  and  accordtngly, 
purfuant  thereto,  a  charter  was  obtained  from  tht  CfOWQ^  and 
}^^  ^mili^  was  infcf^  iq  (h^  premifes  ia  May  \6%\k 
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In  September  1696,  Hagh  I#ord  Lovat  executed  a  bond  of 
provifian  to  bis  daughters  the  Honourable  Anni  Catherine,  and 
Margaret  Frafer,  three  of  the  prefent  refpondents,  for  10,009 
mcrks  Scots,  payable  to  each  of  them  at  their  age  of  1$  or  mar* 
riage  c  and  this  bond  was  regiftered  in  Oftober  fjoo. 

The  eftate  of  Lorat  being  very  much  incumbered  and  adjadica^ 
tions  led  thereon  prior  to  faid  marriagerfetdement^the  greateftpart 
of  thefe  adjudications  were  purchafed  in  by  Roderick  Mackenzie 
of  Preftonball,  one  of^the  Senators  of  the  College  of  Juftice,  whofe 
fon  Alexander  Mackenzie,  the  attainted  perfon,  married  Emilia, 
fome  time  ftiled  Baronefs  of  Lovat,  eldeft  daughter  of  the  Cud 
yiugh  Lord  Lovat.    In  1 706,  Lord  Preftonhall,  obtained  a  charter 
of  adjodtcation  from  the  crown  of  the  eftate  of  Lovat,  upon  vbich 
lie  was  duly  infeft ;  and  he  afterwards  executed  a  deed  granting 
to  the  f«iid  Alexander  Mackenz'e  and  his  wife  4000  merka  per  an- 
num charged  upon  the  faid  eftate ;  and  he  a|fo  •xecuted  an  entail 
thereof,  to  Alexander  Mackenzie  in  life-rent,  whom  failiog  to 
Hugh  ftiled  mafter  of  Lovat  his  fon,  and  the  heirs  male  of  his  body, 
^hom  failing  to  certain  other  heirs  therein  mentioned.    Thii 
deed  of  entail  when  reciting  the  particular  lands  out  of  which  th^ 
fefpondent,  the  Dowager  Lady  Emilia's  jointure  of  4Q00  merb 
was  lecured.  expref&ly  mentioned  that  the  fame  (hould  continoe 
s  burden  upon  thefe  lands ;  but  it  took  no  notice  of  the  annnity 
of  2000  merks  before  mentipned,  which  had  been  alfo  provided 
to  her  by  her  marriage  contrad,  and  charter  and  fafine  thereon. 
The  deed  likewife  provided  «'  that  the  faid  Alexander  Mackenzie^ 
**  his  life-rent,  over  and  above  the  faid  4000   merks  provided  to 
<^  him  and  his  lady  in  life-rent,  and  the  other  heirs  their  fee 
**  (hbuld  be  afFeded  and  ftand  burdened  with  the  payment  of  aU 
<^  the  lawful  debts,   and  to  the  performance  of  all  the  deeds  dia( 
«  the  faid  Roderick  Mackenzie  ftiould  happen  to  be  bound  in.  or 
<*  obliged  to  perform  ac  the  time  of  his  deceafe  \>j  bond,  or  any 
**  other  manner  of  way  whatfoerer :  and  that  in  cafe  thedan|l|- 
<*  ters  of  the  faid  Hugh  Lord  Lovat  deceafed,  were  pot  fatisned 
<<  and  paid   their  portions  in  the  life-time  pf  the  faid  Roderi^ 
f*  Mackenzie,  that  it  (hould  be  in  the  power  of  ^he  perfoos  tbeiaa 
*<  named  to  appoint  a  f  aQor  or  receiver  of  the  rents  of  the  landi 
««  of  Stratherrick  and  Abcrtarf  within  one  year  after  the  grantor's 
**  death,  and  to  apply  the  rents  of  the  faid  lands  to  the  payment 
*<  of  thtir  fortunes."     Iii  terms  of  this  entail   a   charter  va| 
obtained  from  the   crown,  upop    which  infeftm^t   wa$  dnlj 
taken.    Lord  Preftonhall  dif^d  m  1 708. 

Jn  February  171 7  the  father  of  the  refpondent  Alcxandef 
Mackenzie  the  infant,  to  whom  Lord  Preftonhall  was  indebted  by 
bond^  obtained  a  decree  of  declarator  and  adjudication  (after  m 
dates  of  the  forfeiture  and  gift  of  life*rent  eichcat,)  declaring  dis 
}ife*rent  of  Alexander  Mackenzie  the  forfeiting  perfon,  and  the 
fee  tf  Hugh  (ftiled)  Mafter  of  Lovat^  and  the  lands  themfehef 
fubjed  to  the  paymt^nt  of  wh?i^  was  d^e  pn  faid  -bond^  amountio| 
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The  refpondent  Lady  Emilia^  and  other  creditors  likewifis 
brought  their  feveral  adiions  before  the  Court  of  Seffion^  to  have 
their  demands  afcertained^  and  to  have  the  rents  of  the  faid  eftatc 
applied  in  fatisfa^ion  of  their  debts,  as  real  charges  on  the  eftate* 
The  perfons^  too^  authorized  by  the  deed  of  entail  1 7069  to  ap» 
point  a  fa£lor  upon  ihe  lands  of  Stratherrick  and  Abertarf  for  pay* 
ment  of  the  faid  yoong  ladies'  fortunes,  naoied  a  fa<Slor  acoord« 
ingly )  and  the  faid  ladies  and  clieir  faflor  likewife  brought  their  ac- 
tion to  be  preferred  to  the  rents  of  thefe  lands*  And  the  refpondent 
the  infant,  brought  an  a£Uon  of  mails  and  duties  in  virtue  of  the  faid 
adjudication.  To  thcrfe  adtions  the  appellant  made  defences,  and 
infilled^  that  the  claufe  in  the  entail  did  not  make  the  debts  of  Lord 
Preftonhall,  real  charges  upon  the  eitatc ;  that,  as  to  the  refpon^ 
dent,  the  dowager's,  claim  of  2000  merks,  it  was  included  in  her 
jointure  of  4000  merks  fpecified  id  the  entail,  at  leaft  fo  it  was  to 
be  prefumed,  fince  in  that  deed  notice  is  only  taken  of  the  4000 
merks;  that  it  was  to  be  prefumed  that  the  fortunes  of  the  re* 
fpondents,  the  daughters,  were  paid,  but  if  they  were  not,  they 
could  not  be  looked  upon  as  a  real  charge,  there  being  nothing  in 
the  deed  declaring  them  to  aflPeA  the  lands  themfelves,  but  only  a 
locality  granted  for  payment  of  the  portions,  and  that  the  refpon«- 
dent,  Alexander  Mackenzie's  debt,  being  very  old,  was  prefuq^cd 
ta  be  paid* 

The  Lord  Ordinary  on  the  25 th  of  January  17 18,  «' found 
'<  that  the  faid  Lord  Predonhall,  having  conveyed  his  edate 
*<  to  Mr*  Mackenzie,  the  forfeiting  perfon,  with  the  bur* 
'<  den  of  his  debts,  and  the  faid  burden  being  tepeated  both 
^*  in  the  procuratory  of  refignation,  and  precept  cf  fafine,  andalfo 
^<  repeated  in  the  infeftment  following  tliereupon,  the  faid  Lord 
**  Preftonhall's  debts  are  real,  and  preferable  to  the  debts  and 
**  deeds  of  Mr.  Mackenzie ;  and  that  the  refpondent,  Alexander 
**  Mackenzie,  was  creditor  to  Lord  Preftonhall,  by  virtue  of  the 
'<  inftru£tion&  in  proccfa  before  the  date  of  the  entail,  and  there«^ 
*^  fore  preferred  him  to  the  appellant  the  grantee,  his  tutor  de« 
<*  poniog  upon  the  verity  of  the  debt :  and  likewife  preferred 
^  the  faAor  appointed  for  the  laods  of  Stratherrick  and  Aber- 
*<  tarf,  iiccording  to  the  faid  deed  of  feitlement,  until  the  refpon- 
<<  dents,  the  daughters,  (hould  be  paid  and  fatisfied  their  faid  for- 
**  tunes  and  intereft  thereof  according  to  the  faid  entail ;  and 
«'  likewife  found  the  refpondent,  the  lady  dowager,  was  provided 
'^  with  ^R  annuity  of  2000  merks  per  annum,  out  of  the  lotdfliip 
<'  of  Lovat  and  other  lands,  and  therefore  preferred  her  likewife 
*'  for  her  faid  annuity*" 

And  after  a  reprefentation  and  anfwers,  the  Lord  Ordinary,  oa 
the  f  5th  of  February  I7x8>  *'  adhered  to  his  former  interlocutor^ 
**  finding  thefe  debts  real  burdens,  preferable  to.  Mr.  Mackenzie^ 
**  the  forfeiting  perfon,  and  fo  that  they  muft  exclude  the  grant^f 
*<  of  his  efcheats  and  found  it  relevant,  if  it  be  infilled  upon, 
*^  that  the  portions  of  the  late  Lord  Lovat 's  children  are  fatisfied  in . 
'*  baill  or  in  part ;  as  alfo  that  the  lady  dowager's  laft  provifion  1%  - 
'^  ill  fatisfaftioa  of  her  former  by  her  contrafk  of  marriage ;  but 
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ff  repelled  the  allegation,  that  either  the  portions  are  to  be  pre* 
"  famed  to  be  paid,  or  that  the  lady  niuft  be  prefumed  to  have 
«  accepted  the  fccond  provifion  in  full  fatisfaflion  of  the  former, 
*f  as  no  ways  relevant  prefumptions,  without  fome  further  pro^* 
«  bation." 

The  appellant  rccliiimed  againfl  thefe  interlocutors  to  the 
whole  Court,  and  their  LordHiips  by  feveral  interlocutors,  on  the 
28th  of  February  1718,  the  23d  of  June,  the  3d  and  14th  of 
July,  and  24.th  of  Dt^cember  1719,  confirmed  the  foiefahl  inter- 
locutors of  the  Lord  Ordinary. 

Previous  to  the  former  appeal,  the  creditors  of  the  forfeiting 
perfon,  who  were  then  litigating  with  the  appellant,  arretted  the 
rents  of  the  edatc  in  the  hands  of  the  tenants  ;  and  in  the  multi- 
pie  poinding  rut>fequent  thereto,  the  rents  were  found  fubjefi  to 
the  debts  and  diligences  of  thefc  creditors,  preferable  to  the  appcU 
laut,  and  a  fador  was  appointed  to  receive  the  fame.  After  the 
order  on  the  faid  appeal  had  been  fcrved,  the  appellant  prefented 
,  a  bill  of  fufpenfion   in  the  name  of  the  tenants,  upon  the  ground 

of  his  appeal,  and  all  execution  w«$  nccordingiy  (laycd  thereon* 
Pending  the  a£lion  with  the  prefent  refpondents,  they,  in  June 
1 7 19,  prefented  a  petition  to  the  Court  praying  leave  to  dircafs 
the  rcafons  of  fufpenfion  of  the  faid  bill,  (which  had  been  given 
in  againft  the  then  faclor  in  ^another  caufe);  and  that  in  the 
mean  time  the  faid  eftate  might  be  fequedrated,  and  a  now  fzC' 
tor  appointed  to  receive  the  rents. 

On  the  27th  of  June  17 19,  the  Court  "  remitted  to  the  Lord 
•*  Ordinary,  before  whom  tbeaforefaid  bill  of  fufpenfion  was  prc- 
*<  fented,  to  difcufs  the  reafons  fummarily  on  the  bill,  but  ordered 
<'  the  appellant  to  anfwcr  the  faid  petition  as  to  ttte  fequeftration 
^<  againft  Tuefday  then  next."  But  no  anfwcr  having  been 
given  in,  the  Court,  on  the  30th  of  June  17 19,  **  remitted  to 
<^  the  Lord  Ordinary  to  fequettrate  the  eftate,  and  to  name  a  fac-* 
"  tor  to  receive  the  rents."  On  the  18th  of  July  thereafter,  the 
Lord  Ordinary  fequeftrated  the  cflatc,  and  named  Mr.  William* 
Frafer,  fador  thereon. 

The  appellant  reclaimed  againfl  thefe  interlocutors,  praying 
/   that  they  might  be  fet  afide,  and  the  fequeilration  recalled,  and* 
amongfl  other  things  infifled,  that  the  faid  Alexander  MackensiCj 
the  forfeiting  perfon,  had  a  right  to  4000  merks  per  annum,  out 
of  the  tents  of  the  eflate  preferable  to  all  debts,  and  therefore 
that  thefe  rents  Ihould  not  be  fequeflratcd.    The  refpondents 
made  anfwers,  and  the  Court,  on  the  3 1  ft  of  July  1719,  pronoun- 
ced this  interlocutor  <<  in  regard  there  was  no  initrudlion  that  the 
*^  4000  merks  of  life-rent  rtferved  free  of  the  burden  of  dd>tS' 
**  was  allocated  on  any  part  of  the  faid  eftate,  and  as  there  are  no 
*'  infiru£tions  of  the  objections  againft  the  fa£kornamed|  adhere 
**  to  the  faid  Lord  Ordinary's  interlocutor,  both  as  to  the  feqaef^ 
<<  tration  and  nomination  of  the  fa£tor,  referving  to  the  appellant 
i<  to  be  heard  on  his  right  to  the  faid  4000  merb»  when  he  Ihall ' 
£^  infiH  therefore/* 
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WilUanxFrafcr,  however,  not  finding  fecurity,  upon  appllcatioii 
of  the  refpondents,  Mr.  Hugh  Frafcr  and  Patrick  Robcrtfon  wire 
on  the  loth  of  November  17 19,  named  faftors  of  all  the  eftate  of 
Lovat,  except  the  lands  of  Siratherrick  and  Abertarf,  (upon 
which  a  fador  was  appointed  by  the  perfons  named  in  the  deed  of 
1706,  for  fecurity  and  payment  of  the  young  ladies*  fortunes,) 
who  gave  fecurity  to  be  anf^erable  as  the  Court  (hould  dire£i. 

The  appeal  was  brought  from  *'  fevcral  interlocutory  fentences  Entered, 
••  or  decrees  of  the  Lords  of  Seflion  of  the  2 cth  January,  the  'SJ*"* 
**  15th  and  28th  February   1718,  the  23d  of  June,  the  3d  and    '  ' 
**  I4ch  July,  and   24th  December  1719;  and  from  the  interlo- 
**  cutors  and  other  proceedings  in  relation  to  the  fcqueftration  of 
**  the  eftate  of  Alexander  Mackenzie,  late  of  Fraferdale,  and  ip- 
**  pointing  a  fador  to  receive  the  rents  thereof.'* 

On  the  Sequeflration  and  appoiniitig  a  FaElor  on  the  Eftait.^^Heads  of 

the  Appellants  Argument • 

The  proceedings  therein  are  wholly  irregular,  as  not  being  had 
in  any  a£iion  brought  by  any  of  the  refpondcnts  againft  the  ap- 
pellant, but  only  grafted  upon  his  bill  of  fufpenfion  in  another 
caufe,  at  the  inftance  of  other  creditors,  whofe  debts  were 
merely  perfonal.  to  which  the  refpondents,  or  any  of  them,  were 
in  DO  ways  parties,  or  fo  much  as  named  therein,  and  which 
adion  was  determined  by  the  judgment  in  the  former  appeal. 

By  that  jud^^ment,  the  rents  and  profits  of  the  eftate  are  ordered 
to  be  paid  to  the  appellant;  but  it  would  be  abfolutely  ineffeQual  / 

to  him,  if  at  the  fu it  of  any  pretended  creditor,  the  Lords  of 
Seflion  may,  on  a  fummary  application,  fequeftrate  the  eftate  and 
appoint  a  fa£tor  to  receive  the/rents.  And  though  by  the  faid 
judgment  fuch  debts  as  are  real,  aud  did  by  the  law  of  Scotland 
affe£b  the  eftate  at  the  time  of  the  forfeiture,  are  allowed  to  be 
charged  thereon  in  due  courfe  of  law,  yet  the  appellant  appre- 
hended that  fuch  debts  were  to  be  paid  by  him  out  of  fuch  rents 
and  profits  as  ihould  be  received  by  him,  and  until  he  (hould  make 
default  therein,  it  would  be  unreafonable  to  bring  the  charge  of 
a  fa£lor  on  the  eftate^  which  muft  coofequently  fall  upon  the  ap- 
pellant. And  further  the  refpondents'  debts  cannot  be  faid  to 
be  real  in  the  fenfe  of  the  former  judgment ;  for  it  will  not  be 
pretended,  that  they  could  have  produced  any  real  aflion  to  ex- 
clude the  appellant's  gift  of  efche^t  ;  and  however  they  may  be 
confidered  in  fome  fenfe  to  be  real,  fo  as  to  make  them  preferable 
to  the  debts  and  deeds  of  .the  grantor's  heir,  yet  it  will  not  thence 
follow  that  they  are  real  with  refpe£^  to  the  forfeiture  ;  fince  at 
that  time  they  could  no  moi'e  have  produced  a  real  a^ion^  than 
the  mereft  perfonal  debt  whatever. 

Heads  of  the  Refpendenti  Argument  thereon. 

There  wastio  aflual  fufpenfion  of  the  a£tion  at  the  inftance  of 
the  creditors,  but  only  the  reafons  of  fufpenfion  ordered  to  be 
heard.  As  creditors  upon  an  eftate  which  is  much  encumbered^ 
baYC  a  sight  to  supply  to  Aave  it  fequeftrated|  and  a  receiver  or 
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hStcT  tppointcd;  fot  no  dpubt,  the  refpondcnu  were  la  the 
fame  cafe  with  other  creditors  ;  and  it  is  certainly  more  juft  and 
equitHblC)  th<it  the  rents  of  an  eftate,  which  are  applicable  to  the 
fatisfaciion  of  creditors,  (hould  be  under  the  maoai^eai''  nt  of  a 
receiver  who  is  appointed  by  the  Court,  and  obliged  to  give  fis« 
curity  to  pay  as  the  Court  (hould  dire£l,  than  of  any  other  perfoo. 
There  noinjuftice  can  poflibly  happen  {  every  perfon  will  be  paid 
according  to  his  righcs^  and  there  will  be  no  fear,  that  one  onif 
receiving  the  rents  may  render  the  paytnent  of  the  others  pre- 
carious  ;  and  it  were  contrary  to  equity  that  the  appellant^  whole 
advantage  it  is  not  to  pay  the  creditors,  (hould  be  allowed  to  levy 
the  rents  of  an  eftate  to  which  they  are  preferable. 

It  was  the  appellant's  own  fault  that  he  did  not  infilt  ta  the 
reafons  of  fufpenfion  ;  he  had  notice,  and  might  have  done  its 
and  no  doubt  had  there  been  any  thing  of  moment  to  be  ebjc£led» 
he  woold  have  appeared  by  his  counfel.  Since  be  did  not,  it 
ieems  improper  for  him  to  complain  at  this  time. 

As  (he  judgment  on  the  former  appeal  dire£is  the  payment  of 
the  rents  to  the  appellant  according '  to  his  grant,  fo  it  dire^^s, 
tbat  the  real  debts  of  the /aid  efiate  he  charged  thereupon  in  due  courfe^ 
according  to  the  lavf  of  Scotland*  This  judgment  gives  no  new 
right  to  the  appellant,  but  leaves  him  as  grantee,  and  the  real 
creditors  upon  the  foot  of  the  law  of  Scotland  in  the  like  cafes; 
and  it  cannot  be  pretended  but^that  creditors  upon  an  eftate  are 
by  that  kw  entitled  to  a  fequeftration  of  the  eftate  for  the  juft 
payment  of  their  debts,  and  confequently  the  judges  have  only 
purfued  their  ufual  rules  and  methods  in  fuch  like  cafes.  And 
fince  there  may  be  interfering  intereHs  among  the  creditors  them- 
felves,  as  it  is  plain  there  are  interfering  intereits  between  the 
grantee  and  the  creditors,  nothing  can  be  more  juft,  nor  more 
agreeable,  both  to  the  intention  and  words  of  the  decree  of  the 
Houfe  of  Lords,  than  that  the  rents  (hould  be  fecured  in  due 
courfe  of  law  for  the  benefit  of  all  conccrnedj  that  is,  by  a  fe« 
queftration. 

On  the  interlocutors  finding  the  claims  of  the  refpindents  to  he  real 
charges  on  the  eftate. — Heads  of  the  Appellant's  Argument* 

As  to  the  lady  dowager's  claim  of  2000  merks  annuity  more 
than  the  4000  merks  provided  to  her  by  the  faid  Roderick  Mac- 
kenzie's fettlement,  which  (he  has  ail  along  enjoyed,  and  never 
had  or  claimed  more  till  Gnce  the  forfeiture  \  it  is  to  be  fuppofed 
that  the  faid  4000  merks  fo  fecured  to  her  were  agreed  by  her  to 
be  taken  in  full  of  ail  (he  could  demand  by;lier  contraA  of  mar« 
liage.  From  this  it  is  apparent  that  (he  was  excluded  by  the  prior 
incumbrances  which  had'  been  purchafed  by  the  faid  Roderick 
Adackenzie,  whereby  he  got  an  abfolute  right  to  theCaid  eftate: 
and  more  efpedaUy  fince  in  the  charter  whu:h  he  thereby  obtained 
from  the  crown,  there  is  no  exception  of  her  right  by  the  mar- 
riage contradi,  nor  is  there  any  proof  that  (he  ever  claimed  or 
•received  more  than  (he  now  enjoyi^ 
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At  to  tKe  ladies'  ponioot  it  is  to  be  believed  that  tbey  were 
paid  by  the  faid  Roderick  Mackenzie  before  bis  deaths  when  they 
had  become  due,  being  papble  at  their  refpedive  ages  of  fizteen, 
or  marriages ;  and  more  efpecially  fince  twoof  them  have  been 
married  about  fixteen  years.  If  they  had  not  been  fo  paidi  the  lands 
of  Stratherrick  and  Abertarf  mu(t|  according  to  his  fettlement^ 
ha?e  been  fequeftrated,  and  a  fador  appointed  to  receive  the 
rents  thereof  the  next  year  after  his  death,  which  happened  in 
1708,  whereby  they  would  foon  have  been  paidi  and  yet  no 
fwSor  was  appointed  till  after  the  grant  of  the  life-rsnt  efcheat 
to  the  appellant* 

As  to  the  rcfpondent  Mackenzie's  pretended  debt,  it  may  rea- 
Conably  be  believed,  that  the  fame  was  paid  by  the  faid  Roderick 
Mackenzie  in  his  lifetime,  fince  no  aQion  had  been  brought, 
or  the  bonds  fo  much  as  re|(iftered,  in  fo  many  years  till 
after  the  forfeiture.  Bat,  further,  this  general  datife  in 
the  fettlement,  wherein  this  pretended  debt  is  not  mentioned, 
could  not  make  it  a  real  charge  on  the' eft  ate  at  the  time  of  the 
forfeiture,  the  rcfpondent  not  being  thereby  entitled  to  bring  any 
real  a£kbn  againft  the  faid  eftate*  And  if  claufes  of  this 
nature  fliould  have  foch  a  cooftruAion,  no  purchafer  of  land  in 
Scotland  could  be  fafe ;  and  the  appellant's  cafe  is  much  ftronger 
than  that  of  a  purchafer.  Befides,  the  refpondent*s  decree  of 
adjudication  is  null  and  void,  as  to  tbe  appellant,  who  was  in 
pofleffion  of  the  faid  eftate  by  virtue  of  his  grant,  before  the 
fame  was  obtained,  and  yet  he  was  never  o^ade  a  party  to  the 
aAion* 

1  he  Court  of  SefliMi  put  it  on  the  appellant  to  prove,  that 
die  claims  of  the  refpondents  were  f»tisfied,  which  it  was  impof« 
fible  for  him  to  do,  the  iiiCcharges  or  agreements  relating  thereto 
being  all  ir.  the  cuftbiiv  or  power  of  the  forfeiting  perfon,  for 
whofe  intf  reft  thefe  and  och<:r  claims  are  collufively  ftt  up  to  cover 
the  rftate  agaiuit  the  appellant.  On  the  other  hand,  if  thefe 
claims  be  juft,  rhe  lady  dowager  might  have  proved,  that  the 
2000  merks  annuity,  more  than  the  4000  merks  which  (he  hat 
all  along  enjoyed,  bad  been  paid  to  her,  at  any  time  fince  the 
provifioii  m^de  for  her  by  the  faid  fettlement ;  and  her  daughters 
might  have  proved  tl^  payment  of  intereft  for  their  refpe£live 
portions,  within  fome  reafonable  time  before  the  forfeiture  $  and 
the  refpondent  Mackenzie  might  have  proved  payment  of  intereft^ 
or  giventfome  other  fatisfadory  proof  of  the  juftice  of  his  debti 
fione  of  which  have  been  done. 

But  if  any  debts  (hall,  after  a  due  examination,  be  found  juft  • 
and  real,  fo  as  to  affeA  the  eftate,  tbe  appellant  is  willing  to  pay 
the  fame  in  their  due  courfe,  on  their  being  afligned  to  him;  and  it 
would  be  very  unreafonable  if  fuch  creditors  (hould  not  be  obliged 
to  affign  their  refpe&ive  debts,  on  payment  thereof,  but  that  thoy 
(ball  be  ftili  kept  up  on  the  eftate  to  ezhauft  the  whole  rents 
during  tbe  attainted  perfon's  life :  and  more  efpecially  fince  his 
la4y  has  300/.  ft^rling  per  qn/mm  allpwed  to  her  by  the  govern« 
Dient  out  of  aU  the  reft  of  the  iorfeitcd  oftates  in  ii^cotUudji  fo 
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that  if  by  thefc  artifices  they  can  cover  the  eft  jte,  the  family^  in' 
Jtead  of  hang  lofers^  wiii  be  gainers  by  the  treofo*u 

Heads  of  the  Refpondents^  Argument  thereon- 

The  lady  dowager  does  not  polTefs  either  her  jointure  or  an- 
nuity by  virtue  of  Lord  Prcftonhall's  deed  of  fettlemfnt,  but  by 
virtue  of  her  marriage  article's,  and  a  charter  from  the  crown, 
and  fafine  thereon;  and  by  thefe  (he  is  entitled  to.  40C0  mrrks 
out  of  certain  landS}  and  an  annuity  of  2000  merks  out  of  the 
whole  eftate,  and  no  exprellion  in  Lord  Preftonhairs  deed  can  be 
any  bar  to  her  right,  fince  (he  does  not  claim  under  it.  Beitdesj 
the  appellant  miftakes  the  deed  of  fettlement,  for  it  contains  no 
rcftri£bton  of  the  refpondent's  right.  Ail  that  is  faid  there  is, 
that  when  enumerating  the  particular  lands  out  of  which  the  faid 
4000  merks  were  iifuing,  and  making  a  fettlement  of  them. 
Lord  Preftonhall  does  it  with  a  refcrvation  of  the  refpondents' 
right  out  of  thefe  lands,  but  does  by  no  means  reftrain  her  claim 
to  that  fum  only. 

The  portions  to  the  daughters  were  not  paid  ;  and  if  the  appel- 
lant thinks  he  has  any  reafon  to  infift  upon  that,  he  is  at  liberty 
to  do  fo :  but  he  cannot  exprd,  as  he  pleaded  below,  that  the 
refpondents  (hould  prove  that  they  are  not  paid  :  that  were  to 
take  the  burden  of  proving  a  negative  \  and  indeed,  the  appel- 
lant never  pretended  that  they  were  paid,  but  only  infifttd  that 
it  was  to  be  prefumed  they  were.  Though  the  perfons  entitled 
to  name  a  fa£lor  upon  the  lands  might  for  fome  time  negie£k  to 
do  it,  becaufe  the  daughters  might  depend  upon  Mr.  Mackenzie's 
paying  them,  that  was  no  argument  why  they,  when  the  eftate 
went  into  other  haniis,  might  not  apply  to  have  a  fadlor  named 
for  their  better  fecurity ;  and  as  the  deed  of  fettlement  under 
which  Mr.  Mackenzie,  and  confequentiy  the  appellantv as  grantee 
of  his  efcheat,  chims,  is  evprefsly  burdened  with  that  power, 
and  the  perfons  entitled  to  execute  it  have  done  fo,  it  is' difficult 
to  know  why  the  appellant  (hould  complain.  The  aflignmeat  to 
the  rents  of  the  lands  in  queftion,  and  the  power  to  name  the 
fa£tor  being  an  exprefs  burden,  affecting  both  the  difpofitive 
.  claufe  and  procuratory  of  reGgnation  contained  in  the  deed  of 
fettlement,  it  gives  the  children  a  real  right  and  immediate  acceft 
to  the  rents,  preferable  to  any  perfon  claiming  under  that  fettle- 
ment, as  the  appellant  does. 

It  is  denied  that  the  refpondent  Mackenzie^s  debt  was  paid  ; 
the  refpondent's  tutor  was,  at  the  appellant's  dcfire,  direded  to 
make  oath  of  the  truth  of  the  debt,  which  he  offered  to  do,  but 
the  appellant  did  not  infiit  upon  it ;  and  he  is,  by  the  very  inter- 
locutors com,plained  of,  allowed  to  inCft  upon  any  defence  of  pay- 
ment. 

The  debts  of  the  grantor  were  certainly  real  by  the  ex* 
prefs  words  of  the  claufe  in  the  deed  of  fettlement,  for  the  iife^ 
rent  of  Alexander  Mackenzie^  and  the  fee  of  the  mqfter  of  Lovatf 
are  declared  fubjed  to  the  payment  of  all  the  grantor*8  debts; 
and  this  is  the  method  by  the  law  and  conlUnt  pia£Ucc  of  ^Scot- 
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land,  of  burdening  oonyeyances  of- lands  with  debts  owing  to  tbtrd 
parties,  fo  as  to  make  fuch  debts  real  ^  and  this  will  certainly 
give  a  preference  to  the  creditors  of  the  grantor  before  the  cre- 
ditors, either  of  the  perfons  in  life  rent  or  in  fee.  It  is  true  the 
creditors  have  no  adcefs  to  the  rents  without  an  adjudication, 
that  being  the  legal  method  of  obtaining  pofleflion ;  yet  the  debts 
are  burdens  upon  the  infeftments  of  property,  and  as  foon  as  an 
adjudication  is  led  thereupon,  the  adjudger  has  immediate  accefs, 
and  wiU  be  preferred,  hot  according  to  the  date  of  the  adjudica* 
tion,  but  of  the  infeftment  burdened,  to  all  infeftments  or  real 
rights  granted  after  that  infeftment  of  property,  though  before 
the  date  of  the  adjudication ;  which  is  a  demon ftrativc  proof 
that  the  debts  are  real  from  the  date  of  the  infeftment  bur- 
dened. 

After  hearing  counflcl.  It  is  ordered  and  adjudged^  that  thefeveral  Ju«igmeot, 
interlocutors  of  the  L^rds  of  SeJJton  complained  of  by  luhich  the  eftate  \!^^^^ 
in  quejlion  isfequeftered^  be  reverfed^  without  prejudice  to  any  future 
fequejlraiion  that  may^  uponjufl  caufe^  be  granted  in  a  proper  and  re^ 
gnlar  method  againjl  thefaid  eftate^  for  any  fuch  debt  as  is  chargeable 
thereupon^  agreeably  to  the  decree  mada  in  this  Houfe  in  the  former 
appeal  i  and  thatfo  much  of  the  interlocutors  complained  of  as  decree 
the  annuity  of  2000  merls  to  the  Lady  Dowager  JLovat,  and  the 
dtbts  claimed  by  and  on  the  behalf  of  Alexander  Mackenzie  of  Gar* 
hdi  the  infant i  and  other  real  creditors  upon  the  faid  eflatey  be  rc- 
n}erfed:  and  that  fuch  of  the  interlocutors  as  prefer  the  faElor  ap* 
pointed  for  the  lands  of  Stratherrick  and  Aberiarf  in  purfuance  of 
the  Lord  Prefonhairs  deedy  for  the  portions  of  the  refpondents^  Anne^ 
Catharine^  and  Margaret  Frafcr^  until  the  faid  refpondents  fhould 
be  paid  their  refpeHive  portions  of  1 0,000  merks  each^  with  inierefl^ 
he  affirmedy  without  prejudice  to  the  appellant^  to  objeSt  upon  payment^ 
§r  any  other  ground  of  law  againji  the  faid  debts  as  accords. 

For  Appellant,  Rcb.Raymrld.         Sam.  Mead. 

For  Refpondents,     Ro.  Dundas.  WiL  Hamilton. 


The  frqueflration  in  this  cafe  was  fet  afide  upon  an  informality ; 
it  may  be  of  importance  to  .fee  from  the  record  what  was 
done  therein  in  the  fubfequent  proceedings*  between  thefe 
parties* 

The  judgment  is  of  great  importance;  in  regard  to  the  efFe£l  of 
a  claufe  in  a  difpofition  burdening  the  fubjeAs  conveyed  with 
paymenttof  the  grantor's  debts;  and  appears  to  form  a  leading 
^afe  thereon. 


3ft|» 


cAtts  oir  mftAL  nroir  moittMb. 


C«re  8s.  Sir  Alexander  Cuming^  of  Culter,  B^t.    •    Afp^ant^f 

The  Moderator  and  Prcfbytery  of  Aber* 

deen»  and  Mr.  Win.  Abercromby,      •     Refpon4mhs 

iSthJpril  1721. 

irrir.^»A  dctetton,  md  a  mvglntl  note  flgne4  ky  the  pantnr  of  •  d^»  ner- 
tbcr  of  which  were  oolieed  In  the  teftiag  cbniTey  bei«K  held  t»be  nnU,  chtf 

judgment  is  reverCed. 
Chufe  — -A  loiniltcr,  who  wu  alfo  patroQ  of  hit  ptri0i»  being  deprived  vf  hi» 

beaefioi  by  the  pic/hyrery^  cannf  hit  right  of  patronage  to  a  ptirchafcr. 

referring  hit  own  right  as  mmiAier  or  preaobers   the  Coort  having  fatatA 

that  the  difponee  bad  not,  nevcrthekfi»  the  right  of  prciiuting  dinriog  chft 

graiitor*s  liietime>  the  jadgmeat  ii  iCferfftd. 

IN  April  1679,  Lord  Totpbichen  conveyed  the  advocation, 
donation,  right  of  patronajre,  and  teinds,  of  the  church  and 
poiriOi  of  Marjculteff  in  the'  dioccfe  of  Aberdeeni  to  Mr.  George 
WhitCt  then  minifter  of  the  gofpel  at'  the  faid  church:  and 
infeftaaent  was  thereupon  taken  in  ^lr•  White's  favour  in  OAober 

1*83* 
Mr.  White  being  libelled  by  the  prelbytery  of  Aberdeen,  for 

having  been  gutity  of  fcandal  and  treafon  during  the  late  lebeU 

lion,   in   preaching  and  praying  for  the   pretender^  he   wa8» 

after  5$  years  poiTeflion,  deprived  by  the  prefbytery  on  the  4tb 

of  April  1 7 17. 

In  Auguft  thereafter,  Mr.  White,  by  a  dtfpofition  bearing  to 
be  for  an  onerous  caufc,  difponed  and  conveyed  to  the  appellant 
the  aforefaid  advocattou,  donation,  right  of  patronage,  and 
tdnds.    Part  of  thi<«  difpofition  «ras  of  the  following  tenor : 

^*  Likeas  I,  the  faid  Mr.  George  White,  by  thefc  prefents^ 
*^  fell,  annaitzte,  and  difpooe  from  me,  my  heirs,  and  fucceffors 
*<  whatfomever,  to  and  in  favour  of  the  faid  Sir  Alexandeif 
<<  Cuming,  his  heirs  and  aflignees,  hcrixMj  aiid  irredeemably^ 
<<  but  any  manner  of  redemption,  reverfion,  or  tegrefs  for  ever, 
*^  all  and  haill  die  advocation,  donation,  and  right  of  patfonage, 
**  of  the  pariih  church  of  Marycuher,  with  the  haill  fruit% 
*<  profits,  and  emoloment^  belonging  thereto,  lying  within  the 
«  ttiocefe  of  Aberdeen,  and  (heriffdoro  of  Kincardine }  together 
<<  with  all  right,  tide,  intereft,  and  claim  of  right,  that  I,  my 
^«  heirs,  and  fucceflbrs,  predeceflbrs  and  authors,  had^  have,  oV 
**  any  ways  may  .have,  claim,  or  pretend  to  the  faid  right  of  pa- 
^  tronage,  or  to  the  teinds,  great  or  fmall,  parfonage  or  vicarage^ 
**  in  any  manner  of  way  in  time  coming,  either  as  titular  or 
<<  otherwife.  Referving  always  to  me  ;*'  After  this,  as  the  diC» 
pofitton  had  been  firft  engrefied,  (tood  the  following  words» 
•«  My  life-nnt  right  $f  the  benefice  of  the  faid  church  during  all  the 
<<  dmfi  of  my  Ufetime^  as  n6t  acinovrfedging  any  vacaficy  thertmJ^ 
Thefe  words,  however,  were  drawi\  through  with  a  pen,  but  fo  aa 
dill  to  remain  legible  \  and  oppofite  to  themi  on  the  margin,  was 

writtea 
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written  thiff  marj^tl  note :  ^  7#  mr ,  thefaid  Mr^  Giorge  Whtte^ 
<*  M  right f  titkf  interefi^  claim  rf  rigbtf  thmt  I  can  freictti  as 
**  minifter  and  preacher  of  the  word  of  God  in  thefaid  church,  during 
<<  aU  the  days  of  my  RJ^hne:' 

This  deletion  and  marginal  note  occurred  three  times  in  the 
difpoGtion :  the  marginal  note  was  duly  figned  by  Mr.  White, 
but  no  notice  was  taken  of  it,  or  of  the  deletion  in  the  tefting 
daufe*  Upon  this  difpofition  the  appellant  was  infeft  in  Septem* 
ber  1717- 

The  appellant  afterwards  tendered  a  prefentation  of  three  or 
lisur  perfons,  or  an?  of  them  that  flioold  be  approved  of  by  the  pref* 
by tery  and  other  church  judicatories  to  ferve  in  the  faid  cure»  and 
applied  to  the  moderator  of  the  preibytery  of  Aberdeen,  to  call  a 
preftytery  and  receive  h'ls  prefentation.  Having  met  with  delay^ 
he  renewed  his  requiCtion  to  the  moderator,  under  form  of  in* 
ftrument  by  a  notary  public.  The  appellant  afterwards  made  , 
application  to  the  provincial  Ifuod,  to  interpofe  their  authorityt 
and  order  a  pre(bytery  to  meet  pro  re  nata.  But  that  fynod  bav- 
in;^ refufcd  to  do  fo,  the  prefentation  was  again  tendered  to  the 
moderator  of  the  pre(bytcry,  and  to  the  moderator  of  the  fynod  ia 
g  full  convention }  and  the  appellant  entered  his  proceftation,  that 
their  fo  refufing  (bould  not  prejudice  his  right  of  prefentatioA 
after  fix  months,  nor  give  the  pre(btery  the  benefit  of  preiientingy 
iure  devoluto. 

After  the  lapfe  of  fix  months,  the  prefbytery  prefented  the  re* 
Ijpondent  Mr.  William  Abercromby  to  this  church  and  parifli}  and 
aipon  their  prefentation  he  was  accordingly  inftitutcd.  The  ap- 
pellant a£ain  protefted  againft  this ;  and  afterwards  brooght  an  ~ 
a£tion  of  declarator  before  the  Court  of  Seffionagainft  the  refpon- 
dents,  concluding  that  his  right  might  be  afcertained,  and  that  the 
proceedings  of  the  prefbtery  in  prefenting  Mr,  Abercromby  might 
be  declared  void  -,  and  that  the  appellant  might  be  at  liberty  to  di£« 
pofe  of  the  intermediate  profits  of  the  living  for  piouslifeli  within 
the  faid  pariih,  in  terms  of  the  a£t  of  parliament  in  that  behalf*      >^  A«a. 

The  refpondents  made  defences  (lating,  that  the  difpofition  ^'  '^* 
yrzA  null  and  void,  by  the  deletion  of  feveral  daufes  therein }  and 
the  marginal  notes  not  being  mentioned  in  the  tefting  clanfe,  it 
was  to  be  prefumed  that  the  deed  wa^  yitnit^  esis  p^  faSo.  That 
the  fafine  alfo  Appeared  to  have  been  raaed,  which  afforded  an  ad* 
llitional  argument  againft  the  difpofitioi).  The  appellant,  in  anfwe^ 
contended  that  it  was/i/i  tertli  to  the  reJljpondentB  to  objed  to  Mr» 
Whitens  difpofition  ;  that  it  and  the  fafine  could  never  be  takeii 
away  but  by  improbation.  And  Mr.  White  appcawd  judicially  \f\ 
proccff,  and  declared  that  the  deletion^  and  marginal  npte^  wait 
Jdone  by  his  exprcfs  order,  and  duly  executed  by  hina* 

Tiie  Lord  Ordinary,  having  reported  this  matter  to  the  whoI# 
pouTt,  their  lordihipa  at  firft  repeUed  the  objt&ipft  founded  t^poa 
the  obliteration  and  raaure  of  the  difpofition  and  fafine ;  and 
found  that  the  apnelljnt  had  the  f^  rfpe^ronafeoftbijaidchmrcb 
of  Maqculte^^  -       -     ir 
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But  the  refpondents  having  prefented  a  reclaiming  petition, 
•fter  anfwers  for  the  appellant,  the  Court,  on  the  19th  day  oJ 
February  1720,  "  fuftained  the  defence  propuned  by  the  prefby^ 
««  tcry,  and  affoilzied  from  the  declarator." 

The  appellant' thereupon  reclaimed;  and  the  refpondents 
having  made  anfwers,  the  Court,  on  the  6th  of  December  i?20, 
<<  declared  the  appellant's  right,  with  this  quality,  that  his  right 
**  of  prefentation  cannot  take  place  during  Mr.  White's  life- 
«*  time." 

The  appellant  again  applied  by  petition  againft  this  laft  intcr^ 
locutor,  andofiered  to  prove,  by  the  oaijis  of  the  grantor,  writer, 
and  inftrumentary  witnefTes,  that  the  deletions  and  amendments 
were  made  by  Mr.  White's  order  before  the  execution  of  the 
deed  :  and  the  grantor  at  fame  time  tendered  his  oath  thereupon, 
and  declared  that  he  meant  no  more  by  the  wor^s  deleted,  or  by 
the  marginal  notes  added  to  the  deed,  and  figned  by  hipn,  than  a 
refervation  of  his  right  as  preacher  and  minifler  \  but  did  not  pre- 
tend any  right  to  the  patronage.  After  anfwers  for  the  refpon- 
dents, the  Court,  on  the  30th  of  December  1720,  **  adhered  to 
«•  their  interlocutor,  and  refufed  the  dcfire  of  the 'petit  ion.** 
Sntercd,  7  he  appeal  was  brought  from  "  an  interlocutory  fentence  or 

93  Jan.        €t  decree  of  the  Lords  of  S^flxon  in  Scotland,  of  the  19th  of  Fcb- 
lyao-  .       ^  ruary  1720,  and  from  part  of  an  interlocutor  of  the  6th  of 
«^  December,  and  likewife  froqi  an  interlocutor  of  the  30th  of 
«♦  December,  ly^to.'' 

Hsads  of  the  Appellants  Argument. 

There  1$  no  law,  ftatute,  or  cuftom  for  making  void  any  writ- 
ing, by  reafon  of  any  deletion,  amendment,  or  marginal  note, 
s6Si,c.  5.  duly  made  and  Cgned  by  the  grantor.  For  all  that  the  a£l  of  par- 
liamenr,  in  relation  to  probative  writs,  requires,  is,  that  the  names 
and  defignations  of  the  writer  and  witneil'es  be  infert  in  the  body 
of  the  writing,  as  they  are  in  this  cafe.  And  Mr.  White  has 
appeared  judicially,  and  acknowledged  the  difpoGtion,  as  it  (lands, 
to  be  a  true  detd^Jlmul  etfemeL 

Neither  the  refpondents,  nor  any  others  who  were  not  parties 
nbr  privies  to  the  deed,  could  obje£|  or  found  upon  the  claufe  or 
refervation  in  favour  of  the  grantor;  none  but  the  grantor  hirtifclf 
or  his  heirs  could  do  this  ;  efpectally  againft  his  own  declared  will 
ahd  intention.  And  Mr.  White  never  pretended  any  right  to  the 
patronage,  or  to  objcft  tortrc  appellant*s  prefentation,  having  only. 
rt ferved  his  right  and  intereft  as  preacher  of  God's  word  at  the 
fitd  church ;  of  which  he  then  conceived  himfelf  unjuftly  de- 
prived. 

Mr.  White,  the  grantor,  neither  did  nor  could  pretend,  by  the 
claufes  deleted,  which  now  pro  von  fcriptis  habetitur^  nor  by  the 
cfaufes  on  the  margin  figned  by  him  in  place  thereof,  any  right,, 
even  as  preacher  of  the  nvord  of.  Gid  at  the  faid  church,  but  fuch  a 
rfght  as  he  bad  dejure;  for  it  was  never  intended,  that  he  (houI4 
rcfcrve  a  right  which  he  had  not^    Apd  H  W  fH^^lj  T^ry  improper 
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&r  the  refpondents  to  found  upon  any  pretence  of  right  he  had| 
after  they  themfelves,  as- judges,  had  determined  that  be  had  for« 
feited  his  right. 

As"  the  refervation  of  Mr.  White's  right  as  preacher  of  God's 
word,  could  not  create  any  nullity  in  the  appellant's  title  ;  fo  the 
preibytery  were  not  judges  of  the  validity  or  nullity  of  the  difpo- 
fition,  which  indeed  they  never  faw  nor  looked  upouj  till  the 
a£iion  was  brought  againft  them  in  the  Court  of  Seffion.  And 
therefore  that  could  be  no  motive  for  them,  in  contempt  of  the 
kw,  and  even  contr<»ry  to  the  very  a£k  of  parliament  which  firft  «59*'**«**« 
snftitutes  prefbytery,  to  rejedl  the  appellant's  prefentation  ;  or  an 
cxcufe  for  their  judging  at  any  rate  of  the  appellant's  title,  far 
lefs  for  condemning  it  prophetici^lly,  without  feeing  it* 

Heads  of  the  ReJ^ndenti  Argument. 

The  razure  is  in  the  mod  mat^tial  part  of  tlie  deed,  relative  to 
the  prefent  queilion,  wNch  is,  whether  the  appellant  can  prefent 
to  this  church  or  benefice  during  Mr.  White's  life  ?  That  entirely 
and  folcly  depends  upon  the  import  of  the  words  fo  razed. 

Taking  the  words  razed  to  have  been  what  the  appellant  in* 
fids,  they  are  a  fufficient  bar  to  his  claim  ;  for  a  refervation  of 
the  benefice  to  Mr«  While  during  his  life,  will  as  efTefiually  pre« 
vent  the  appellant  from  prefeuting  during  Mr.  White's  life,  as  a 
refervation  ot  the  right  of  patronage,  for  life ;  for  there  feems  no 
pcjQBbility  in  this  cafe  to  diflinguifii  them* 

Though  the  appellant  had  given  evidence,  as.  he  offered  to  do« 
by  Mr.  White  the  grantor,  and  the  inftrumentary  witneiTes,  that 
the  razure  was  made,  and  marginal  notes  added,  before  the  exe- 
cution of  the  deed,  yet  that  would  not  now  fupply  the  defed  ; 
fince  by  the  law  and  confliant  ufage  of  Scotland  the  deed  itfelf 
ought  Co  have  mentioned  the  razure  to  have  been  made,  and  the 
ioaarginal  note  added  before  the  execution,  otherwlfs  it  is  null ; 
per  can  that  defe£b  be  fupplied  by  witnefies. 

Were  evidence  to  be  ufed,  yet  Mr.  White's  evidence  in  this- 
cafe  could  not  be  admitted,  for  he  was  a  party  to  the  a£tion,  and 
|he  perfon  for  whofe  ufe  itSvas  carried  on,  and  who,  if  the  church 
could  be  kept  vacant,  would  enjoy  the  profits  of  the  living  i  and 
the  indrumentary  witneffes  are  likewife  fufpicious,  fmce  the  one 
iS  fon  to  the  grantor,  and  the  other  fervant  to  the  appellant. 

The  appellant  at  fird  did  not  inCd,  that  thefe  alterations  were 
made  upon  the  deed  before  its  execution,  but  only  before  he 
iigned  ihe  prefentation  in  quedion ;  and  indeed  it  appears  from, 
the  very  face  of  the  deed,  that  the  alteration  was  not  made  before 
the  deed  was  executed.  For  the  very  fame  razure  and  marginal 
fiotes  that  are  in  the  difpofition,  are  likewife  in  the  feifin,  and  yet 
fhis  lad  is  dated  40  days  after  the  fird. 

Taking  the  words,  as  they  dand  on  the  margin,  viz.  <<  Referv^ 
^*  ing  to  Mr.  White  all  right,  title,  and  inteied,  that  he  could 
<<'  pretend  to  as  minider  and  preacher  of  God's  word  in  the  faid 
\^  church  during  all  tl^e  days  of  bis  lifetime/'  tbej   are  a  cer- 
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tain  bar  to  the  appellant  to  prefent  any  other  during  Hr.'White'i 
life,  for  otherwife  the  refervation  imported  nothing. 

The  appellant  feems  to  be  too  hafty  in  praying  that  his  Tight 
to  prefent,  and  power  to  difpofe  of  the  profits  during  the  vacancf 
might  be  declared  and  affirmed  ;  for  that  with  fnbmii&on  coalil 
not  be  done,  even  were  the  interlocutors  complained  of  revcrfedi 
for  it  will  ftill  remain  a  quedion,  if  the  appellant,  (were  hb  right 
of  patronage  eftablilhed)  have  duly  executed  that  right,  and  rcgti- 
larly  prefented.     That  queftion  never  was  before  the  Court  of 
Seffion,  and  is  (till  open  and  undetermined,  and  fo  long  as  that 
remains  a  queftion,  the  appellant  cannot  pretend  to  have  any 
right  to  difpofe  of  the  vacant  (Upends^  becauie  it  does  nor,  and 
cannot,  appear  there  is  a  vacancy^  till  that  other  qneflton  be 
determined. 
JWfmm,        After  hearing  counfel,  It  u  ordered  and  tidjudged^  that  the  fiii 
«S  April,     interlocutor  p/ri6f  l^b  of  February  1720,  and  fo  much  ^  the  inur* 
''*'*  hcutor  ^  the  6th  of  December  as  is  contained  in  tkefo  veerds^  ^  wf^ 

^  this  quality^  that  his  right  of  preftnta&m  canmt  take  place  iurveg 
«  Mr.  Whit/s  lifHime^  and  the  interlocutor  rftbe  ^ath  of  Vtcem 
btr  1720  in  affirmance  thererf^  be  reverfodp 

For  Appellant,      Rob.  Raymond.    Tho.  Kennedy.    JFm.  Wjm^ 
For  Refpondent|  Rq.  I)i^ndas.       WUlf  Ht^miltqr^ 


t^iflz.  The  Commiffioners  and  Truftees  of  the 

Forfeited  Eftates,        *  -        .    JppilknH\ 

IMr.  David  Erfkine  of  Dunn,  one  of  the 

Senators  of  the  College  of  Juftice,       m      Reffondml* 

%gth  jtfifil  t^%t. 

Cuif^fttkn  egsimjt  om  Jtfffite.^^F^fiiiwre  fir  Trtofm^'^K  booi  of  l^ 
Fanmore*t  mu  conveyed  to  an  onerom  aiiignee  00  sift  April  17161  hf 
an  wSt  pafled  on  7th  May  1.716,  hii  lord  (hip  was  attainced  or  trea(bo  fra^ 
NOTcmbcr  1715:  the  boldprof  the  bund,  in  Januaiy  i7T7«  ackao«i«^ 
upon  oathy  that  he  had  pnrchafed  in  Apiil  or  May  17169  fttm  Lady  Paa* 
innrey  aa  her  hu{hand*a  attorney,  a  quantity  of  grain,  an^  had  paid  ba 
the  prica  x  the  truHeei  for  fbrfeiturei  found  that  the  bnad  wai  compaifa(ad 
agatjift  theaHigseei  and  that  an  arreftmeot  ufed  on  9th  May  I7i6f  ^4 
a  homlog  figneted  on  OAober  chereaf^er»  vrerr  no  fufiicieot  iotivttifles 
baa  their  judgment  wai  reverfed  by  \^t  Court  of  D^egatca,  and  f\ich  raf<rf4 
•ffimicd  upon  appeal* 

13  Y  an  aft  of  i  Geo.  i.  which  received  the  royal  aflcnt  oo  the 
-M  ^th  May  I7i(},  James  Earl  of  Panmuir  was  attainted  of  high 
treafon,  froni  the  13th  of  November  1715,  and  his  «ftate  wa$ 
veiled  in  the  app^lls^a^  for  the  ufe  of  t|ie  pvihlic  from  the  z^ft^  ^ 
June  17  J  ^t 
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In  June  1717,  the  rcfpondent  entered  a  claim  before  the  ap* 
pellancs,  upon  the  Earl  of  Paninuire*s  eftate  for  the  fum  of  5000 
merks,  with  intereil,  fince  Candlemas  17159  as  afTignee  of  a 
bond  granted  by  the  faid  Earl  of  Panmulre.  The  circumftances 
as  ftated  by  the  refpondent  were,  that  the  earl  having  borrowed 
from  George  Dempfter,  merchant  in  Dundee,  the  fatd  fum  of 
5000  merksy  the  earl,  for  repayment  thereof,  granted  Dempfter 
his  bond  on  the  5th  of  February  1715  ;  and  on  the  aid  of  April 
1716,  Dempfler,  in  confideration  of  the  refpondent's  paying  to 
him  the  principal  and  interefl;  then  due  upon  the  {aid  bond» 
afligned  the  fame  to  the  refpondent ;  who  thereupon  arrcAed 
the  rents  in  the  tenants'  hands,  on  the  9th  of  May  17*16,  and 
a  horning  was  f  gneted  the  26th  of  0£lober  thereafter. 

To  this  claim,  the  appellants  obje£tcd  that  Dempfter,  the 
afltgnor,  had,  upon  oath  before  the  appellants  on  the  124th  of 
January  17179  acknowledged  that  in  April  or  May  17 16,  he  had 
bought  from  the  late  Countefs  of  Panmuire,  who  was  fa£lrix  for 
the  earl,  wheat  and  meal,  to  the  value  of  375  lA  10/.  i)d.  Scots ^ 
and  that  he  paid  the  price  thereof  to  the  Countefs,  and  got  her 
difcharge  for  the  fame :  that  this  payment,  being  after  the  for«> 
fciture,  was  in  Dempfter's  own  wrong ;  and  that  confequently 
he  ftood  debtor  to  the  appellants  in  as  much  as  would  compenfate 
the  bond  claimed  on. 

The  appellants,  by  their  decree  in  0£lober  1719,  **  found  that 
'<  no  legal  intimation  was  made  of  the  faid  aflignation  by  the  faid 
*<  George  Dempfter,  to  the  truftces,  preceding  the  date  of  the 
*<  faid  Dempfter's  depofition  made  the  24th  of  January  1716-17, 
*<  upon  record  in  this  court,  and  now  read,  whereby  he  acknow- 
**  ledges  that  he,  the  faid  Dempfter,  received  the  fum  of  3751/* 
<^  10/.  9^.  Scots,  out  of  the  faid  eftate,  for  crop  1715,  and 
'<  other  very  confiderable  fums  ;  and  he  not  having  yet  accounted 
**  to  the  commilGoners  and  truftees  Tor  the  fame,  the  horning 
^<  produced  for  the  claimant,  though  bearing  date  before  the 
**  time  of  the  cedent's  faid  depofition,  yet  is  after  the  attainder 
<^  of  the  faid  late  Earl,  and  no  charge  was  ufed  thereupon  ^  and 
**  therefore  find  the  faid  fum  of  50CO  mcrks  Scots  money,  with 
«*  intereft  thereof,  fo  aftigned  by  the  faid  Dempfter  to  the 
**  claimant  as  aforefaid,  to  be  extinguiftied  by  compenfation,  to 
•*  the  extent  of  the  faid  fums  intromittcd  with  by  Dempfter; 
*<  and  do  thticfore  difmifs  the  faid  claim,  in  fo  far  as  the  fame  is 
^*  compenfed  as  aforefaid,  together  with  the  penalty  contained  in 
*^  the  faid  bond,  which  penalty  is  hereby  absolutely  difallowed  g 
«<  but  as  to  the  refidue  of  the  (aid  debt  not  thereby  compenfed» 
*<  the  faid  commiflioners  and, truftees  do  find  that  the  fame  is  a 
**  jttft,  true,  and  lawful  debt,  to  which  the  faid  claimant  it  juftly 
^  entitled,  as  a  lawful  creditor  on  the  faid  eftate." 

Againft  this  decree,-the  refpondent  prefented  his  appeal  to  the 
Court  of  Delegates ;  and  after  a  bearing  of  the  caufe,  and  me- 
morials given  in  by  the  parties,  the  Court  of  Delegates,  on  the 
23d  of  December  1720,  **  rcverfcd  the  aforefaid  judgment  and 
**  decree  of  the  faid  commiffioners  and  truftees.'* 
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The  appeal  vas  broojrht  from  <^  a  decree  of  the  Lords  Dele« 


)  Feb.         tt  ggi^jg  of  the  23d  of  December  1720. 

Heads  of  the  Appellants^  Argument. 

It  is  an  undoubted  prin  iple  of  the  law  of  Scotlandi  that 
where  the  fame  perfon  is  debitor  in  a  fum^  ahd  has  a  counter 
claim  againft  bis  creditor  for  the  like  fum,  that  thofe  claims  are 
mutaally  cxtiiiguiQied  by  compenfation,  in  the  fame  manner  aiif 
each  claim  had  been  pkid  and  fatisfied  by  the  perfon  who  was  de- 
bitor in  it  \  and  confeqoentlyi  granting  it  were  true  (which  the 
appellants  know  not)  that  the  5000  merks  pretended  to  hate  been 
owing  Sy  the  late  Earl  of  Panmuire  to  Dempfter,  formed  a  trae  aod 
lawful  debt,  yet  the  public  being  now  in  the  room  and  right  of 
the  late  Earl  of  Panmuire,  and  Dcmpfter  baring  become  debtor 
to  the  public  for  the  rents  of  the  eftate  of  Panmuire,  equal  to  the 
extent  of  his  debt,  levied  by  him  without  juft  title  after  the  for- 
feiture,  that  debt  was  thereby  extlnguiOied  by  compcnfatioo,  or 
payment  out  of  the  efFefls  of  the  debtor,  and  could  not  aher 
that  be  lawfully  afligned  to  the  rcfpondent|  or  any  dther  perfoa 
whatfoever. 

It  was  obje£led|  that  Demp(ld:'s  oath  was  not  a  good  proof 
againft  the  refpondent,  his  aflfignee,  for  an  onerous  confiderauon: 
«  but  tlic  oath  of  the  cedent  is  a  good  proof  in  many  cafes,  eren 
in  prejudice  of  the  aflignee.  Such  as,  firft,  if  the  debt  be  ren- 
dered litigious,  before  the  affignation,  which  is  the  prefentcsfe; 
fince  by  the  forfeiture  all  the  debts  on  the  forfeited  eftate  were 
made  f«bje£l  to  a  queftion,  and  claimants  were  put  under  the 
neceflity  of  proving  their  debts  to  be  true  debts,  otherwtfe  they 
could  not  be  allowed  as  a  charge  upon  the  eftate.  The  oath  of 
the  cedent  is  likewife  a  good  proof  againft  the  aflignee,  where  the 
affi^nation  is  not  completed  by  being  lawfully  intimated  to  the 
debtor  in  the  method  the  law  direQs,  which  is  likewife  the  pre- 
fent  cafe ;  for  the  refpondent*s  aflignment  nerer  was  intimated 
in  a  legal  way. 

It  was  objected  alfo,  that  Dempfter^s  oath  muft  be  taken  with 
all  its  tntrinfic  qualities ;  and  at  the  fame  time  that  he  fwears  to 
the  receiring  of  the  grain,  he  fwears  he  paid  for  it  to  the  Utc 
Countrfs  of  Panmuire.  But  the  paying  for  the  grain  is  not  an 
intrinfic  quality :  if  there  was  any  payment,  it  was  a  cenfideraUe 
time  atter  4  his  oath  is  a  good  proof  againft  himfelf,  but  it  can 
be  no  proof  for  him.  If  he  did  pay  it,  it  was  ap  unlawful  pij" 
meoc ;  for  the  law  direfis  the j;>rofits  of  forfeited  eftates  to  be 
anfwered  and  paid  into  the  receipt  of  exchequer,  not  to  the  wife 
of  a  forfeiting  perfon. 

The  time  of  Dempfter's  intromiffion,  and  pretended  dfrefting 
himfeli  of  thit  and  other  debts,  happening  fo  precifely  about  die 
f^me  time,  is  a  conrindng  proof  of  the  contrirance  entered  into 
by  the  piirtits  to  cover  the  eftate  from  the  public,  it  6gnifiei 
nothing  what  was  the  date  of  this  (imulate  affignation,  hot  only 
of  the  time  of  the  legal  intimation  \  and  in  this  cafe  there  was  no 
legal  intimation  before  entering  the  rcfpondent*s  claim*    An  sr- 
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feftment  In  the  tenaou'  hands  was  indeed  ufed  after  Dempfter's 
SntromifTionsi  but  that  was  no  notice  to  thofe  concerned  for  the 
publict  who  came  in  place  of  the  forfeiting  perfon :  Letters  of 
homing  were  afterwards  obtained  in  the  month  of  O£lober  171(5 
againft  the  debtor,  the  Earl  of  Panmuire,  which  looks  yet  more 
extraordinaryi  he  being  then  tjndoubtedly  attainted.  And  all 
fach  proceflcs  ufed  againft  forfeited  eftates,  are  already  by  a£l 
of  parliament,  declared  to  be  void,  knd  of  no  effcd. 

Heads  of  tie  Refpondenfs  ArgumenU 

As  the  only  foundation  for  this  demand  againft  Dempfter  is  his 
own  oath^  fo  that  muft  be  taken  altogether,  which  is  ?ery  far 
from  eftablifliiog  htm  a  debtor  to  the  late  Earl  of  Panmuire  *,  for 
he  only  fwearsy  that  he,  as  a  merchant,  in  the  ordinary  courfe 
of  his  bofinefs,  purchafed  from  the  late  Countefs  certain  quantities 
of  grain,  aad  thereupon  made  payment  to  her  of , the  agreed 
price.  So  what  he  bought  was  from  the  lady,  and  he  has. paid  for 
what  be  fo  bought* 

Though  the  zSt  for  attainting  the  faid  earl  did  by  a  retrofpefk 
attaint  him  from  the  13th  day  of  November  1715,  unlefs  he 
fhould  furrender  himfelf  oa  or  before  the  laft  day  of  June  iTi6%, 
yet  in  fad  this  bargain  was  made  by  the  Lady  Panmuire,  faArix 
for  her  hufbandy  and  the  money  paid  to  her  before  ever  that  acl 
of  parliament  pafied  into  a  law  \a) :  fo  that  were  the  debt  even  in 
Dempfter's  own  perfon,  it  were  a  great  hardihip  indeed  to  oblige 
him  who  had  once  paid  the  money,  for  the  purchafe  he  hottafiie 
tnade,  to  pay  it  over  again*  If  the  appellants  have  any  demand, 
it  is  againft  th;:  Lady  Panmuire;  and  in  fafl,  the  appellants  do 
charge  her  with  this  v^vy  fum. 

Whatever  might  have  been  faid,  in  cafe  the  debt  had  Aill  been 
in  the  perfon  of  Mr.  Dempfter,  yet  that  cannot  militate  againft 
the  refpondent,  an  aflignee  for  an  adequate  valuable  confideratioq, 
without  any  marmer  of  notice  of  this  pretended  demand,  or  title 
of  compenfation :  and  were  it  the  cafe,  that  Dempfler  had  by  his 
oath  eftablifhed  himfelf  a  debtor  to  the  late  Earl  of  Panmuire, 
yet  to  infill  that  that  debt  fhould  compenfateandextinguiOi  a  debt 
againft  a  juft  aflignee,  who  paid  a  valuable  confideration  for  it, 
wcte  introducing  a  great  hardfliip  indeed. 

Befidesi  compenfation  is  never  allowed  againft  an  aflignee,  but 
where  the  debt  is  liquidated  and  eftablifhed  againft  the  afli^nor 
\>tioxc  intimation  of  the  aflignment.  Now  this  debt  is  not  yet 
liquidated  againft  the  afiigoor,  for  it  cannot  be  faid  that  his  oath 
liquidates  the  debt)  beeaufe  he  fwears  that  the  debt  is  paid  ;  nor 
can  it  be  i^xxt  without  an  aAidn  between  Dempfter  and  the  ap- 
pellants. 

The  aifignment  was  intimated  by  raifing  and  executing  arreft- 
metits  on  gth  May  1716.  Dempfter*s  oath  was  not  made  till 
Jatioary   1716-17,  and  nothing  is  more  certain  in  the  law  of 

(*)  The    »^  WW  pafled  7'h  May  i7>6j  Dcmpflw's  oath  fpcaki  gcncriUy  to  tli« 
tilDC  of  his  tranraAbfk  with  LaJy  Pansniiir,  %s  m  Aprl!  or  May  1716. 
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Scotland,  than  that  diligence  by  arrcftmcnt  is  as  fufficlcnt  an  in- 
timation ol  an  aflignmenty  as  a  pcrfonal  intimation  under  the 
hand  of  a  public  notary  to  the  obligor ;  and  this  was  the  moft 
proper  way»  fince  the  obligor  was  not  to  be  found  j  and  a  hotma^ 
was  likewife  figneted  thereon. 
Jadprnent,         After  hearing  coutifcl,  It  if  ordered  and  adjudged^  that  the peil- 
J 9  April       fifffi  and    appeal  be  difmijfed :    and  that  the  decree  of  tie  Lords 
•"y***  Delegates  in  Scotland^  therein  complained  of^  be  offirmea. 

For  Appellant,  Rob.  Raymond.  Rob.  Dundas. 

For  Rcfpondcnts,      Charles  Erfnine.      Will.  Hamilton. 


Cafe  83.   William  Duff  of  Dipple  Efq  ;         -         •         Appilloxd\ 
George  Gordon  of  Glaftiruni  Efq }     -      -     ke/pondetit. 

Et  e  contra. 

21II  April  1721: 

Ittsi  tfflJ  rerfona!.<^A  difpofition  is  granted  hy  a  fiitber  »  ht$  loo  of  tke  n^ 
n»l  efl*te,  burdened  wita  »lt  debit  coniradtod  or  to  be  €ontr«d«l  bf  »• 
i'..cher  ^  it)  A  queftion  between  an  onerous  purchafei  of  the  faid  eQatCs  sm 
aa  aflignee  of  two  cerfunal  bonds  gnnieJ  by  ihc  faid  difponer,  theCWrt 
found  thai  the  debt!  were  a  real  burden  upon  ihefttbjed  difpoaedjbat 
their  juigoicnt  ii  leverfed. 

f^'.i:..^  I  he  wriier  of  a  bond  is  defi^ned  •*  P-tiick  Cordon,  fer?Ml  W  »"• 
••  AU'xanrtfr  Dunbir  j"  the  Court  or  ^tiTvtn  found  this  a  nullity,  v^ 
thi«  point  the  Houfc  of  Lords  did  mt  d'Ctde,  but  difmined  the  appeil« 

//  maogation.'^U  was  ailc^d  that  the  grantor  of  ibsbonrft  had  hoaMta|l»«4 
the  UTic  by  payment  of  iniere{V,  Scq  j  llie  ;.ouri  found  that  fucb  aikjod 
honiol.'^ga^ion  did  nor  hinder  the  onerous  purchaler  nf  the  eftatea  bcfo't  i*"^ 
tioiied}  from  ^eftioiiing  thefe  bonds:  upon  this  point  alfo  the  Hovl** 
Losds  dM  not  decide,  b«t  diftzMlTed  the  appeal. 

T>  Y  a  contract,  executed  previous  to  the  marriage  between 
^  Sir  Alexander  lanes,  and  Mrs.  Jane  Rollo,  in  1678,  Sir 
Alexander  bound  himfelf  10  fettle  the  lands  of  Coxtown,  and 
oilitr-  thrrein  particularly  mentioned,  upon  the  heirs  male  to  be 
procreated  of  that  marriage  ;  whom  failing  to  his  heirs  male  of 
any  other  marriage,  with  fevcral  other  fubftitutions  of  beirs. 
And  Sir  Alexander  afterwards  in  1707,  by  a  difpofition  rccitwg 
the  fjid  marringe-contra£t,  conveyed  the  faid  lands  tohiseWcft 
fon  George,  the  heir  male  of  the  marriage,  with  other  fubftitu- 
tions of  heirs,  with  and  under  the  burden  always  of  payment  of 
^  all  the  lawful  debts  contrafled,  or  to  be  contradled  by  the  faid  Sir 
Alexandf  r  Innes,  and  particularly  of  the  payment  of  his  yotnigcf 
children'^  prcvifioiis  :  all  which  debts  and  deeds  the  feid  George 
Innes  becomes  by  his  acceptation  of  the  faid  right,  tied,  bonno> 
and  obliged  to  fatisfy,  pay  and  ptxfout)',  as  if  they  were  fpeciallf 
fct  down,  and  in  the  fame  ma*>«Ter  as  the  faid  Sir  Alexander  is 
bound  and  obli|]:ed  therefore  himftif,  with  and  under  which  pro* 
vifions  a'nl  conditions  the  right  and  difpofition  i^  dcclarc-d  tobc 
granted  aud  accepted^  and  uo  other wifc« 
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In  1712  Sir  George  Innes,  after  his  father's  death  took  a  char- 
ter from  the  crown  upon  the  procuratory  of  refignation  contained 
in  the  faid  difpofition,  and  the  feveral  proviHonsof  the  difpoGtion 
1707,  were  repeated  in  this  crown  charter.  He  afterwards  fold 
the  faid  lands  to  the  appellant  Mr.  DufF,  for  an  onerous  confider* 
ation^  being  aboat  25  years  purchafe  of  the  rents ;  and  Mr.  DufF 
was  infeft  on  a  dtfpofition  from  Sir  George  on  the  loth  of  July 
1714.  Mr.  Duff  applied  part  of  the  price  in  the  difcharge  of  i'uch 
debts  as  appeared  from  the  records  to  be  charged  on  the  eftate^ 
and  paid  the  remainder  of  the  price  to  Sir  George. 

10)1719  the  refpoitdent  Mr.  Gordon,  whohad  acquired  right  in 
17189  by  aflignation,  to  certain  bonds  executed  by  Sir  Alexander 
Innes  firft  mentionedi  brought  an  a£lion  before  the  Court  of 
Seffion  againft  Sir  Alexander  Innes,  a  minor,  fon  of  the  faid  Sir 
Georgei  as  reprefenting  Sir  Alexander  his  grand  father,  and  con- 
claded  to  have  the  lands  of  Coxtown  adjudged  to  in  him  faiisfadtion 
of  his  demand*  The  appellant  Mr.  Duff  appeared  as  a  defender 
to  this  a£lion,  and  dated  that  he  was  a  purchafer  of  thefe  hnds 
for  a  valuable  confideration  without  notice  of  thefc  bonds,  upon 
which  Sir  Alexander  had  never  been  inlabited,  and  that  none  of 
thefe  bonds  were  put  upon  record  till  1720,  fix  years  ^fter  his 
purchafe.  But  the  refpondent  infided,  that  his  demand  was  a 
real  lien  upon  the  lands  in  queflion,  bccaufe  by  the  difpofition  by 
Sir  Alexanderto  his  fon  Sir  George,  under  which  the  appellant 
claimed,  Sir  George  was  exprefsly  charged  with  the  payment  of 
all  Sir  Alexander's  debts,  and  therefore  had  a  right  to  adjudge. 

After  a  report  by  the  Lord  Ordinary,  the  Court,  on  the  2d  of 
December  1719,  *^  found  that  the  debts  were  a  real  burden  upon 
"  the  fubjedk  difponed.'*     And  on  the  id  of  January  thereafter^ 
'«  adhered  to  their  former  interlocutor." 

Mr.  Duff  the  appellant  aftewards  took  an  obje^ion  to  two  of 
the  bonds,  claimed  on,  upon  the  zSt  i6tti.  c.  5.  In  thefe  two  1681,  c  5. 
bonds  the  teding  claufe  runs  thus  :  •*  written  by  Patrick  Gordon 
•*  fcrvanr  to  Mr.  Alexander  Dunbar  ;'*  which  was,  ht  ontendcd, 
no  valid  defcription.  To  this  Mr.  Gordon  anfwered,  he  could  , 
prove  that  Dunbar  liv^d  at  Cadle  Gordon  where  the  bonds  were 
executed,  and  had  at  that  time  a  fervant  called  Patrick  £ordon. 
The  Lord  Ordinary  at  fird  repelled  the  objeftion,  but  the  appellant 
having  reclaimed,  after  anfwers,  the  Court  on  the  13th  of  Fe- 
bruary 1720,  "  found  that  Patrick  Gordon  the  writer  of  the  faid 
«*  two  bonds  fo  granted  by  Sir  Alexander  Innes,  is  not  fufficiently 
'<  defigned  therein  \  and  therefore  fudained  the  nullity  proponed 
<<  again d  the  faid  two  bonds." 

The  refpondent  Mr.  Gordon  afterwards  pleaded,  that  Sir 
Alexander  had  homologated  thefe  bonds,  by  paying  part  of  the 
snteied  due  thereon;  and  drawing  a  bill  upon  his  factor  for  part 
of  the  principal,  but  which  was  not  paid.  The  appellant  anfwcr« 
ed,  that  there  was  uo  proof,  that  any  intered  was  paid,  and  that 
tlie  bill  drawn  upon  the  faflor  had  no  relation  to  the  bonds  in 
quedion.  The  Court  on  the  25th  of  February  1720,  "found 
^  that  the  homologation  alleged  by  Mr.  Gordon  did  not  hinder 
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*<  Mr.  DaflF  from  queftioning  the  bonds  porfued  00$  and  tkere« 
<<  fore  adhertd  to  their  former  interlocutor}  finding  the  witter  of 
*'  thcfe  two  bonds  not  fufficiently  dcfigned^  and  refufcd  the  de« 
*<  fire  of  the  petition.**  And  the  Courr  afterwards  00  the  9th  of 
June  1720,  adhered  to  this  lad- mentioned  interlocutor. 

The  original  appeal  was  brought  by  Mr.  Duff,  from  <'  an  ittm 
*  terlocutory  fcntence  or  decree  of  the  Lords  of  Scf&on  of  the 
<<  2d  of  December  17199  and  the  affirmance  thereof,  the  ift  of 
M  January  following  ;"  and  the  crofs  appeal  was  brought  by  Mr. 
Gordon,  from  **  feveral  interlocutory  fentences  or  decrees  of  the 
**  faid  Lords  qf  Seffion  of  the  13th  and  ajtfa  of  Febroray  and 
«  9th  of  June  1720." 

On  the  origimU  Appeal :  Heads  of  the  Appellant  Duff's  ArgumeniSm 

Purchafers  are  always  fafe  by  the  law  of  Scotland,  when  00 
debt  nor  incumbrance  upon  the  land  to  be  purclMfed  q>peas« 
upon  record,  that  is  what  the  law  conftrues  to  be  notice^  and  to 
charge  a  purchafer  in  any  other  way  muft  unhinge  all  manner  of 
fecuritieSf  and  defeat  the  very  intention  of  the  laws,  with  regard 
to  the  recording  of  titles  in  Scotland*  The  general  claofe  in  the 
difpofitton  fubjeQing  the  fon  to  the  payment  of  the  father's  debts^ 
could  be  no  notice  to  the  purchafer  what  thefe  debts  were,  fiooe 
neither  were  they  upon  record,  nor  particularly  mentioned,  which 
ought  to  be  done  when  fuch  debts  are  intended  to  be  a  real 
charge  upon  the  eftate.  In  the  cafe  in  queftion,  even  nofoit  was 
commenced  either  againft  Sir  Alexander  or  Sir  George  hie  foDj 
tilt  fome  years  after  the  appellant's  purchafe. 

This  argument  is  ftill  ftronger  againft  the  refpondent,  who 
purchafed  or  got  an  aflignment  of  thefe  debts  in  queftion,  even 
after  the  appellant's  purchafe  \  of  which  he  could  not  but  have 
notice,  for  the  purchafe  was  treated  of  fome  months  before  it 
was  made,  and  publickly  known  in  the  country }  the  appellant 
was  infefr,  and  that  infeftment  regillered,  and  the  refpoadcnr, 
who  lived  within  a  few  miles  of  the  appellant,  could  not  but 
know  of  all  this  tranfadion. 

It  does  not  appear  to  have  been  the  intention  of  Sir  Alexander 
to  make  thefe  debts  a  real  charge  upon  his  eftate;  for  as  there 
are  no  particular  debts  fpecified,  fo  the  claufe  can  import  no 
more  than  that  the  fon  (hould  not  ufe  liis  right  of  fee  in  fraud 
of  the  creditors,  but  that  he  (hould  be  bound  to  pay  them,  that  is^ 
he  perfonally.  The  payment  is  directed  upon  the  perfon,  receiver 
of  the  rights,  and  not  upon  the  fubjeft*  The  espreia  words  of  the 
deed  are  <*  that  the  grantee  (hall  only  be  fubjo^  to  the  pay- 
*<  ment  of  the  debts,  in  the  (ame  manner  as  the  grantor  himfelf 
**  was.'*  The  grantor  was  only  bound  perfonally,  and  tbcfe 
debts  were  no  real  lien  or  burden  on  the  laiida  in  hia  perfon,  and 
confequently  they  cannot  be  fo  in  the  perfon  of  (he  fon* 

The  provifo  fubjedls  the  grantee  to  the  piyment,  not  only  of  the 
debts  then  contracted,  but  alfo  of  what  he  (hould  afterwards  con* 
trael.  Thefe  lad,  of  their  own  nature,  could  not  be  real ;  and  it 
fccins  pretty  iocongruous  that  any  debt  not  real  at  the  time  of  tho 
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mtfejznce  fliould  afcemrards  become  real  without  any  diligence 
done  by  the  creditor  {a)* 

On  tie  crofir  Apptal :   Heads  of  the  Appellant  Gordons  Argument* 

Both  the  bonds  in  queftion  are  of  the  fame  date,  bearing  the 
feme  deOgnation  of  writer  and  wirnefles,  dated  at  the  fame  place^ 
and  fubfcribed  without  the  leaft  yariation  in  form,  an  argument  the 
writer  defigned  himfelf  as  ufual  \  befides  the  intention  of  the  a£fc 
of  parliament  is  fufliciently  attained,  that  was  only  to  afcertain  the 
writer  and  witnefles*  names,  the  better  to  difcover  the  truth  or 
£alfity  of  any  deed  chat  might  be  called  in  queftion ;  but  the  pre- 
ient  defcription  fufficiently  anfwered  that,  fince  as  to  Mr.  Alex<» 
ander  Dunbar  it  is  certain  who  he  was,  and  there  was  no  other  of 
that  name,  who  bad  a  f^rrant  by  the  name  of  Pat.  Gordon,  who  ia 
defigned  writer  of  thia  bond :  and  as  the  faid  Mr<  Alexander  Dun- 
bar was  perfe£Uy  weU  known  to  refide  at  Caftle  Gordon,  where 
the  bond  is  dated,  fo  being  a  catholick  prieft,  it  might  be  fome 
leafon  why  he  did  not  give  himfelf  any  farther  defignation,  which 
hft  fa£ts,  if  neceflary,  were  offered  to  be  proved  i  and  that  he 
was  fo  defigned  in  feveral  other  writings. 

The  obfigor  in  the  bonds  had  paid  part  of  the  intereft  to  the 
^ligee,  and  in  payment  of  part  of  the  principal  had  drawn  a  bill 
upon  hia  fa^ior  ;  the  bill  not  being  accepted,  was  protefted  and 
duly  negotiated.  This  was  a  homologation  by  the  obligor,  fo 
that  he  wa«  barred  from  making  this  objection,  and  fo  confe* 
<|iiently  ought  the  rcfpondent  to  be,  who  purchafed  the  eftate  fub- 
je£l  to  the  obligor's  debts. 

Heads  of  the  Rejpondent  Duff^s  Argument  thereon. 

The  intention  of  the  a£k  no  doubt  was  to  prevent  vague  and 
uncertain  defcripttons,  fuch  as  in  the  cafe  in  queftion ;  for  it 
tnuft  be  admitted  if  the  writer  had  been  Mr.  Alexander  Dunbar, 
without  any  other  defcription,  the  fame  would  not  be  good,  be- 
caufe  there  may  be  feveral  of  that  name  :  the  writer  then  being 
defigned  fervant  to  Mr.  Alexander  Dunbar,  would  never  vary 
the  cafe,  fince  it  is  not  fuch  a  defcription,  as  to  afcertain  the  per- 
fon,  and  difcriminate  him  from  others ;  and  his  being  fo  defigned 
in  other  writings  can  be  no  argument  for  fupporting  this. 

The  feveral  fadis  tnfifted  upon,  and  pretended  to  be  made  ufe 
of,  in  order  to  afcertain  the  peifoti,  are  to  no  purpofe,  fince  the  law 
expiefsly  enads,  <<  that  the  want  of  a  defignation  of  writers  and 
*^  witnefies  is  not  fuppliabie  by  condefcending  upon  the  defigna- 
«*  tion  of  writers  or  witneffes,"  fo  that  if  the  writer  is  not  ir> 
the  deed  itfelf  fufficiently  defcribed,  that  can  never  be  fuppHed 
by  any  after  condefcendance :  nay,  this  was  the  very  defign 
of  this  ^6t ;  for  the  law  before  that  time  required  the  writer  and 
witneffes  to  be  defigned,  but  then  the  want  of  that  ufed  to  be  fup- 

(4)  The  argvmoDt  of  Mr.  Gordon  on  the  original  appeal  hat  not  been  fonnd  %  as  hi» 
couofel  g»ve  op  the  point  of  Uw  at  the  hearing  appral,  it  it  probable  that  he  Ikatf  no 
piioced  cafe»    The  aigumeot  on  the  other  ( cinii  is  taken  fiom  Mr.  OuflT'i  cafe. 
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pVied  by  an  after  condefccntlancc  upon  a  proper  dcfcfiption  of 
writer  ami  witncfles;  and  to  prevent  the  inconveniences  arifing by 
fuch  condefcendance  was  the  principal  view  of  ^his  ad. 

There  is  np  proof  that  any  fuch  intered  was  paid,  it  beinjs^  only 
founded  on  the  obligee's  own  allegation  ;  and  the  bill  drawn  by  the 
obligor  upon  his  fadlor  has  no  manner  of  relation  to  the  bonds 
now  in  queftion  ;  and  even  the  payment  of  intereft  by  the  obligor 
could  not  have  been  pleaded  in  bar  to  any  fuit  brought  by  the 
obligor  himfelf  to  fet  afide  a  deed  or  obligation  declared  by  law 
void  and  null^  much  lefs  can  it  be  made  ufc  of  againft  the  refpon- 
dcnt,  who  is  a  purchafer  for  a  valuable  confideration,  without  any 
notice  of  this  debt,  and  confequently  is  entitled  to  prote£l  his 
purchafe  by  the  nullities  arifing  from  the  face  of  the  obligations 
themfclveS}  which  are  made  ufe  of  in  order  to  affef):  his  purchafe  ; 
and  he  is  the  rather  judifiable  in  indfting  upon  the  ftriftnefsof 
the  ]aW|  {ince  he  ha^  already  paid  a  full  and  ade<|uate  price  for 
the  eftate  In  queftion.  : 
Touma),  Counfel  being  thiff  day  called  in  and  heard  upon  the  appeal  and 

»i  April       cTofs  appeal,  and  the  feveral  anfwers  thereto,  the  counfel  for  the  appti^ 
'7*'»  Ifint^  William  Duff^havin^  opened  the  matter  of  his  appeal^  andjbtwn 

**  ihtit  the  complaitrt  of  the  interlocutors  finding  the  bond  debts  in  quef" 
•*  tion  real  burdens  on  his  eft  ate  is  founded  upon  a  point  already  adjudged 
<«  by  this  Hcufe  ?' 

The  counfel  for  the  refpondcnt^  George  Gordon^  admitted  it  to  he  fh^ 
and  therefore  would  not  enter  into  the  defence  of  the  f aid  interlocutors: 
and  further  declaring  *•  that  he^  loching  upon  the  reverfal  of  thefe  in" 
•*  ierloculors  to  put  an  end  to  the  nvhole  contefl  between  the  parties  i9 
**  thffe  appeals^  declined  to  trouble  the  Houfe  ivitb  arguments  infup^ 
<*  port  of  the  bonds  in  queflion^  againfl  the  interlocutors  complained  of 
**  b\  the  appeal  of  the  f aid  George  Gordon** 

IV her  if  ore  the  counfel  for  the  f aid  William  Duff  prayed^  **  that  the 
**  appeal  of  the  f aid  George  Gordon  be  di f miffed ^ 
Jpdgnaeot.  And  upon  due  c.fftderation  had  of  what  was  offered  on  either  fide  in 
the  faid  caufes^  it  is  ordered  and  adjudged^  that  the  f aid  interlocutor  of 
the  zd  of  December  I  7 1 9,  finding  the  bond^debts  real  burdens  upon  tlx 
ejlaie  inaneflion^  and  the  inter  jocutor  of  the  ifl  of  January  foliowtngy 
in  nffrmance  iheresf  be  rcvcrfed  ;  and  that  the  petition  and  appeal  tf 
George  Gordon,  complaining  of  the faid  interlocutor  of  the  13  th  and  25th 
of  February  17  20- 1,  and  the  intirlocutor  of  the  9th  ^^  J^'*^  ^^fit  '" 
affirmance  thereof  be  difmffcd ;  *imthout  prejudice  to  any  demands 
the  faid  appellant  George  Gordon  tnay  have  upon  the  tvfo  bonds  in 
queffMi  againjl  any  other  perfon  befide  the  faid  William  Duff  tl< 
original  appellant* 

For  William  Duff.         Ro.  Dundas.     fVilL  Hamilton. 


It  was  in  the  cafe  Lord  Lovat  v.  Emilia  Dowager  Lady  Lcvai 
find  othersy  ifl  April  172 1,  No.  80  of  this  colleAion,  that  the 
point  of  real  and  perfonal^  noticed  in  the  judgment  was  decided. 
The  judgment  here  reverfed  upon  that  point  is  noticed  in  the 
Dictionary  ag  an  cxiftmg  cafe,  voc.  perfonal  and  real,  voL  2,  p.  67« 
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Ex  parte 

David  Falconer  of  Newtown  Efq-,    -        -    Appellant;      Cafe  84* 

Dame  Elizabeth  Falconer,  Relici  of  Sir 
Charles  Ramfay,  late  of  Balmain  Bart.^  Sir 
Alexander  Ramfay,  now  of  Balmain,  Mr. 
David  Archer,  Minilter  of  the  Gofpel  at 
Laurencekirk,  or  Conveth,  and  Mr. 
Robert  Mortimer,  Schoolmafter  there,    j-  Refpondents. 

4th  May  1 72 1. 

FriJumptlw^^^T^^  morttficatlons  /or  educating  children  at  a  parlfh  fchool,  are 
/ouod  in  the  grancor^s  repofitories  after  bis  death ;  tb«  one  bore  date  foot 
ytars  after  the  other,  but  wu  in  fane  terms  with  the  firft,  with  thia  altera- 
tion only,  that  a  larger  fum  was  monifiedi  and  a  gr-ater  number  of  boyi  ro 
;  be  educated  :  the  Court  bariflg  foond  that  bofh  fubtifted  as  dtftin^  deeds  } 

the  judgment  is  reverfed. 

The  Court  having  alfo  refufed  a  proof  by  the  inflrumentary  wirneflei, 
of  I  he  donor's  intention  j  their  judgment  is  reverfed,  and  liberty  given  Co 
examine  the  inftrumentary  witnefles. 

f\^  the  third  of  June  1712,  Sir  Alexander  Falconer,  late  o£ 
^^  denfarquhar,  the   appellant's   uncle,  deceafed,  by  a  deed 
reciting,  that  in  regard  it  had  pleafed  God,  in  his  mercies,  to  in- 
crease and  blcfs  his  means  and  effecls,  and  lengthen  his  days  to  a 
very  great  age  ;     Therefore,  out  of  the  charitable  regard  he  had 
to  the  education  of  poor  children,  cither  of  his  own  name,  or 
bom  within  the  pari(h  of  Conveth,  where  his  predeccflbrs  lived 
and  refided,  and  for  the  encouragementof  letters  and  learning,  he 
left  and  appointed  the  fum  of  ^o  merks  Scots,  and  18  bolis  of 
meal,  to  be  paid  yearly  by  his  heirs  out  of  the  lands  of  Middleton, 
for  the  ufes  following,  viz.  the  fum  of  50  merks  to  be  paid  yearly 
to  the  fchoolmafter  at  the  church  of  Conveth,  for  his  encourage- 
ment, who  fhould  therefore  be  bound  to  teach  the  children  of 
poor  men,  who  were  not  able  to  pay  fchoolmafters'  fees,  gratis  ; 
aud  the  faid  ]8  bolls  of  meal  for  maintaining  three  boys,  at  the 
rate  of  Cx  bolls  of  meal  yearly  •,  which  boys  fliould  be  prefented 
by  his  heirs  and  fuccefTors,  of  the  name  of  Falconer,  to  be  paid  by 
two  half-yearly  payments,  and  to  commence  at  the  firft  term  of 
Whitfunday  or  Martinmas  after  his  deceafe.     And  the  faid  boys 
were  to  wear  a  badge. 

The  faid  Sir  Alexander  Falconer,  by  another  deed,  bearing 
date  the  7th  of  Auguft  17 16,  with  the  fame  recital  verbatim  as 
the  former,  appointed  40/.  Scots  (being  60  merks)  to  be  paid  to 
the  fchoolmafter  at  the  church  of  Conveth  yearly,  and  24  bolls 
of  meal,  for  the  maintenance  of  four  poor  fcholars,  payable  out 
of  the  fame  lands,  by  the  fame  payments,  and  to  be  prefented  in 
the  fame  manher  as  the  former.  In  both  deeds  the  refpondents 
were  appointed  truftces* 

Sir 


3^8  CASES  ON   APP£AL   FROM   SCOTLAND* 

Sir  Alexander  dyin^r  foon  after^  the  appellant,  his  nepheir, 
fucceeded  as  heir  to  his  edat^.  After  his  death  both  the  bid 
dreds  of  mortification  were  found  amongft  his  papers.  The  ap- 
pellant apprehending  that  it  was  not  the  intention  of  Sir  Alex* 
ander  th:)t  both  deeds  (hould  fubCft,  but  that  the  latter  deed 
(hould  fup^rfede  the  former^  declined  to  pay  any  but  the  la(t. 
The  rcfpondcnrs,  however,  infilling  upon  both,  the  appellant 
.in  1719  brought  his  a6tion  of  redudion  and  declarator,  before 
the  Court  of  SefTion,  to  fet  adde  the  firft  mortification,  and  to 
have  it  declared  that  the  lad  was  the  only  fobfiftiog  deed :  and  the 
refpondents  brought  a  counter  adioa  to  have  it  declared,  that 
both  were  fubfifting  deeds. 

Thefe  caufes  coming  lo  be  heard  before  the  Lord  Ordinary, his 
lordfhip,  on  the  20th  of  June  i;2o,  **  found,  that  it  is  to  be 
*'  prefumed,  that  the  fecond  mortification  came  in  place  of  the 
<<  firft,  and  that  the  firft  became  thereby  extin^l,  and  declared 
*•  accordingly." 

The  refpondents  reprefented  agatnft  this  interlocutor,  and  the 

^  appellant  having  made  anfwer,  the  Lord  Ordinary  reported  the 

cafe  to  the  Court,  and  their  lordftiips,  on  the  7th  of  December 

1720,  ^*  found  that  the  two  mortifications  fubfifted  as  two  feparate 

«*  donatives." 

The  appellant  reclaimed  againft  this  interlocutor  prayiog» 
amongft  other  things,  that  Gnce  both  deeds  were  found  among  the 
grantor's  papers,  after  his  deceafe,  and  fincc  they  were  both  drawn 
and  written  by  a  learned  gentleman  at  the  bar,  who  wasawitaefs 
to  the  execution  of  both,  he  might  be  at  liberty  to  examine  that 
gentleman  and  the  other  inftrumentary  witnefTea  as  to  the  direfiiooi 
given  to  the  f.iid  gentleman  for  preparing  thefe  deeds,  and  what 
declirations  the  grantor  had  made  ;  and  whether  it  was  intended 
by  the  grantor  that  both  (hould  fubfift,  or  that  the  fecond  was  to 
include  the  firft.  and  that  only  fubfift.  After  anfwcrs  for  the 
refpondents,  the  Court, on  the  23d  of  December  1720,  "  adhered 
**  to  the  former  interlocutor,  and  refufed  the  defire  of  the  pe- 
"  tition." 
Tntrei^  The  •ppeal  was  brought  from  "  an  interlocutory  fentence  or 

jj  Jan.        c«  decree   of   the  Lords  of    SeiBon   of  the   7th   of  December 
>7»o-*«       ti  1^20,  and  the  affirmance  thereof  of  the  23d    of  the  fame 
«<  month/* 

Heads  of  the  Appellanfs  A-gumenU 

As  the  grantor  h<s  not  in  his  Uft  deed  <ieclared  that  both  (boold 
fuhfiftj  fo  it  feems  apparent  that  it  was  not  his  intention  thef 
{hould.  In  both  deeds  there  is  contained  the -fame  recital  without 
any  variation  \  they  are  to  have  the  fame  commencement,  xa  be 
paiit  at  the  fiime  terms,  and  difr<:r  in  nothing  but  that  the  fecond 
gives  a  larger  falary,  and  appoints  one  boy  more  to  be  educated: 
therefore,  as  when  the  firft  was  executed,  the  grantor  intended 
only  to  have  three  boys  educated,  he  appoince<l  a  proper  maiote- 
nance  for  them,  and  a  fuitable  encouragement  to  (he  fchooImjAcr; 
fo  afterwards  intending  to  add  one  b^y  more  to  be  maintaioedi 

he, 
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bef  by  the  feoond  deedi  made  an  additional  allowance  for  that 
boy's  maintenance,  and  llkewife  gave  to  the  fchoolmafter,  an  ad* 
ditional  allowance  for  his  trouble :  but  he  cannot  be  thought  to 
have  intended  feven  boys  to  be  educated.  It  feems  a  natural 
conftruQion  that  the  laft  was  intended  to  iudude,  and  be  an  addi* 
tion  to,  the  firft. 

Should  there  be  any  difficulty  as  to  the  conftruAion  of  thefe  two 
deeds,  and  Ihould  it  appear  uncertain  what  was  the  intention  of 
the  grantor,  (which  ought  to  be  the  rule  of  con(lru£lioQ  in  vo- 
luntary erants  of  this  kind)  the  method  propcfed  by  the  appel- 
lant in  his  reclaiming  petition  was  regular  and  proper*  The 
gentleman,  who  by  the  grantor's  dire£kions  drew  both  deeds«  is 
alive ;  he  wrote  them  both,  and  is  an  inilrumentary  witnefs  to 
their  execution ;  and  he  cannot,  certainly,  but  know  what  the 
grantor  declared  to  him  in  relation  to  thefe  deeds,  and  what  his 
intention  was  as  to  the  fubfifting  of  both,  or  only  of  the  laft. 

TFhereas  this  day  was  appointed  for  hearing  counfel  ex  parte  upon  judgment 
this  petition  and  appeal;  and  counfel  appearing  for  the  appellant^  4  ^*r 
hut  no  counfel  for  tie  refpmdentSy  and  the  appellants  counfel  being  *7**' 
heard  and  withdrawn^  It  it  ordered  and  adjudged y  that  the  faid  in^ 
ter locator  of  the  'jth  of  December  lofty  finding  the  two  mortifications 

fuhfi/ied  as  two  feparate  donatives^  and  the  interlocutor  of  the  I'^d  of 
the  fame  monthy  in  affirmance  thereof  y  be  reverfed :  and  it  is  further 
ordired  and  adjudged^  that  the  appellant  be  at  liberty  to  examine  the 
inflrumentarj  witneffesy  according  to  his  petition  to  the  Lords  of  Sef" 

^on  for  thai  purpofe  ;  and  fucb  further  proceeding  fhall  thereupon  hi 
bod  before  the  Lords  g/*  Sejffion  as  to  jufiice  fhall  appertain. 

For  Appellant.        1^.  Raymond.     Will.  Hamilton. 
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Cafe  85.   Janet  Maxwell  of  CowhxII,   and    Charles 

*    Maxwell  her  Hufband,  -  -  Appellants; 

George  Sharp  of  Hoddam,  Advocate,  Son 
and  Heir  of  John  Sharp  of  Hoddam^ 
iicccafcd, Re/pondenL 

Et  e  contra. 

10  May  1721. 

Judia^l  faSor, — A  perfon  who  had  become  furety  for  i  judicial  faAoTf  and 
afterwards  bad  a  depuraiion  from  bim,  could  by  no  right  acquired  dun's;  tke 
faAory  invert  the  heir's  poflcfllon :  he  could  not  reuio  poflfcffion  till  bU 
debts  were  paid^  but  muft  purfue  for  them  at  accordi. 

He  is  alio  found  liable  in  terms  of  the  z€t  of  federunt^  31  July  1690,  ia 
anouat-rent  for  what  be  rreeired  or  might  have  received  witbiiione  yar 
after  the  fame  grew  due.  He  wu  eotiilcd  to  nogfidor-fee^  having  difturM 
the  poOcdiQii  of  the  fador  by  virtue  of  other  tightt  and  titles  in  bii  om 
perfon. 

Commijfary  C»trrf.— Tbti  could  not  give  decrees  of  preference  amoog  coa^pedog 
creditors. 

Pr9cefs ;  /)«rrm.«<-*In  a  decree,  a  Asrmer  decree  being  fouoded  upon  11  tbe 
ground  thereof*  and  fuch  former  deciee  not  piooouoccdt  the  iecond  decree 
was  null. 

^«jit(a/-rri:r-»  Aliments  to  children  were  to  be  imputed  to  the  rent!  ef  tk 
yraii  in  vrhir.h  they  were  paid*  and  not  deducted  out  of  the  aDnoal.ieoti  doe 
by  a  ftdor. 

Ccfti  and  Exptffcet.-^ln  the  above  caufe,  the  Court  having  refufcd  cxpe&oe9|<W 
a  crofs  appeal  taken,  their  judgment  is  reverfed. 

Tbefe  cofls  afcertained  by  a  committee  of  the  Houfe  of  Lords,  at  64o/*i 
and  ordered  by  the  Houfe  to  be  paid* 

'T'HE  appellants  in  the  original  appeal,  after  their  marriage  in 
-■'  1707,  brought  an  a£tion  of  count  and  reckoning  and  of  re- 
moving, before  the  Court  of  Seflion,  againft  the  late  John  Sharp 
of  Hoddam,  fetting  forth,  inter  alia,  as  the  grounds  thereof:  That 
Dugald  Maxwell  of  Cowhill,  the  appellant  Janet's  father,  dicdio 
1688  ftifed  of  an  efiate  of  200/.  (lerling  per  annum,  or  there- 
about, leaving  three  daughters  inTants,  of  tender  years,  without 
having  nominated  tutors  or  curators  to  them  ;  the  appellant  Ja- 
net being  the  elded,  to  whom  the  eftate  was  provided  by  her  mo- 
ther's conrraft  of  marriage :  and  on  the  petition  of  a  relationi  the 
Court  of  Seflion  in  July  that  year  appointed  one  John  Maxwell 
of  Middleby,  fa£lor,  to  receive  the  rents  till  tutors  and  curators 
were  appointed;  and  he  granted  fecuiity  to  be  accountable  for 
his  intromiflions : 

That  John  Sharp  of  Hoddam,  the  refpondent's  father,  who 
lived  in  the  neighbourhood,  devifed  methods  to  make  a  prey  of 
the  appellant  Janet's  eftate  :  her  grandfather  having  obHgcd  him- 
felf  and  his  heirs  to  warrant  a  part  of  his  eftate,  which  he  bad  fold 
to  one  Roger  Soflaw,  againft  a  claim  of  multures,  which  the  Earl 
of  Southcfk  claimed  to  have  thereon,  as  heritor  of  a  mill  which 
the   rcfpondent's  father   had  purchafed  for  the  earl:   and  re« 
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fpondent's  father  thereupon,  by  coUufion  with  Soflaw,  obtained 
decree  againft  him  on  the  21ft  of  November  1690,  for  a  fum  in 
name  of  abdrai^ed  muhures ;  and  thereupon  Soflaw  brought  an 
adion  for  his  relief  againft  the  appellant  Janet,  and  her  fitters  th& 
infants,  before  the  CommifTary  Court  of  Dumfries,  of  which  the 
refpondent's  father  was  clerk :  No  defence  was  made  on  their 
part,  and  the  claim  being  by  the  purfuer  referred  to  the  oath  of 
the  defenders,  who  were  minors,  on  their  not  appearing  to  depone, 
Soflaw  on  the  16th  of  December  1690  obtained  a  decree  againfl 
them  for  about  217/.  (lerling,  and  8/.  fterling  per  annum  after- 
wards :  and  of  this  decree  the  refpondent's  father  took  an  aflign- 
ment  the  fame  day  it  was  pronounced^  and  afterwards  obtained  a 
decree  of  adjudication  thereon,  in  abfencc,  before  the  Court  o£ 
Seffion  againft  the  whole  eftate  : 

That  in  September  1690  John  Maxwell  of  Barfield,  a  relation^ 
was  appointed  tutor,  but  Mr.  Sharp  being  clerk  on  this,  the  tutor 
never  granted  any  fecurity :  that  Mr.  Sharp  having  alfo  purchafed 
▼arious  debts,  or  pretended  debts,  of  the  appellant's  father ;  in 
1 69 1  through  his  means  a  petition  (igned  by  the  tutor,  (who  was 
largely  indebted  to  him)  by  himfelf  and  various  creditors  was 
prefented  to  the  Court  of  SeAion,  dating,  that  Middleby's  fa^ory 
was  only  to  laft  till  tutors  Qiould  be  appointed,  and  prajing  that 
one  John  Macnaught  (hould  be  appointed  in  his  room  : 

That  Mr.  Sharp  granted  fecurity  for  this  Macnaught ;  and  a 
deputation  was  firft  granted  to  one  Lanerk,  and  afterwards  to  Mr* 
Sharp  himfelf: 

That  after  this  fa£lory  granted,  Mr.  Sharp  got  pofieflion  of  the 
efl^te  on  different  titles  acquired  by  him,  among  which  Sofiaw's 
decree  for  multures  was  one ;  and  he  continued  to  receive  the 
whole  rents  till  1707. 

The  aflion  concluded,  that  the  refpondent's  father  (hould  be 
decerned  to  quit  the  poffenion,  and  that  he  QiouId  account  for  ^ 

his  intromiflions  with  the  rents,  fince  the  death  of  the  appel- 
lant Janet's  father.  The  refpondent's  father  in  his  defences, 
Contended  that  Macnaught  the  faflor,  and  not  he  who  was  only 
fecurity  for  him,  (hould  be  iirft  accountable  for  the  rents  -,  and 
that  his  po(re(&on  was  to  be  afcribed  to  the  debts  which  he  had 
acquired  on  the  eflate.  The  appellants  in  their  anfwers,  infifted 
upon  a  depofition  made  by  Macnaught  in  an  a£iion  of  the  re-> 
fpondent'a  father  againft  him,  in  which  he  fwore,  that  his  name 
was  filled  up  in  the  fa£lorv  without  his  knowledge,  and  that  he 
never  did  intermeddle  in  the  matter.  The  Court,  on  the  23d  of 
December  1707  '*  Found  the  defender's  fa£tory  proved,  and  that 
*^  the  fa£tor  could  by  no  right,  acquired  during  the  factory,  invert 
**  the  heir's  pofieffion;  and  ordained  him  to  give  up*,his  polTcflion 
**  to  the  purfaers,  referving  to  him  to  purfue  for  his  debts  as  ac« 
<*  cords  i  and  found  the  debts  acquired  during  the  fa£tory,  re* 
**  levant  to  be  proved  by  writing  or  oath  of  the  defender." 

The  refpondent's  father  afterwards  infilled  upon  two  dcfcrees 
of  preference  obtained  againft  him  by  fome  of  the  crc:ditors  00  the 
cftiie  before  the  commiirkxi^s  of  Dumfries,  and  which  he  had 
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afterwards  acquired  right  to :  the  appellants  cotitended  that  the 
Commtfldrj  Court  could  not  prefer  one  creditor  to  another.  The 
Court  on  the  24th  of  January  1708  *'  Found  that  the  commifla- 
^*  ries  had  committed  iniquity  by  inverting  the  faAoi's  title  or 
*'  pofiVflioni  and  found  thofe  decrees  nult,  and  that  the  faQor 
*<  muft  account  for  the  rent8»  and  cede  the  pofleffion  pretended 
«•  by  virtue  of  the  rights  he  acquired  during  the  faftory.**  And 
on  the  27th  of  February  thereafter,  the  Court ««  allowed  thepur- 
<^  fuers  to  prove  the  rental,  and  the  defender  to  prove  die  pay- 
<<  ments  made  by  him  or  others,  for  whom  he  is  to  count  to  ere- 
**  dttors,  who  had  legal  diligence  aflPeJling  the  eftate**'  Nothing 
b?ing  proved  on  this  head,  the  Court,  on  the  17th  of  June  17091 
"  circumdttced  the  term  for  proving/* 

The  refpondent's  father  having  quitted  pofleffion,  the  adbn  of 
count  and  reckoning  proceeded,  and  by  various  interlocutors  of 
14th  December  17 10,  i8th  January  171 1,  and  ryth  June  1712, 
the  defender  was  ordered  to  account,  not  only  for  the  years  of 
Macnaught's  faflory,  but  alfo  for  the  years  16*90  and  1691,  the 
years  of  Middleby's  fa£tory,  unlefs  he  (hould  prove  the  receipt  of 
the  rents  by  Middleby. 

In  the  mean  time  the  defender  had  claimed  allowance  of  the 
fum  contained  in  the  faid  decree  obtained  at  the  Inftance  of  Sof** 
law ',  the  purfuers  objeded  coUufion,  and  that  Soflaw's  decree  had 
been  founded  upon  another  alleged  decree  at  the  fuit  of  the  Earl 
of  Southed,  which  was  itfelf  void.  The  Court,  on  the  a6th  of 
July  171 1,  "  found  the  decree  before  the  commiflaries  void,  as 
*<  being  founded  on  Lord  Southefk's  decree  not  produced  in 
«  court :"  and,  on  ihe  6th  of  November  thereafter,  **  found  the 
«'  decree  fo  founded  on  null," 

The  refpondent*s  father  dying  about  this  time,  the  appellants 
revived  the  aQion  againft  the  refpondent  his  fon,  and  infifted,  that 
in  terms  of  the  aft  of  federunt,  31ft  July  1690,  direding  fadori 
appointed  by  the  Court  of  Seflion  to  be  accountable  for  the  an- 
nual  rents  of  what  they  did  or  might  have  received  within  one 
year  after  the  fame  grew  due,  therefore  the  refpondent,  as  repre- 
fenting  his  father,  (hould  account  in  that  manner :  he  contendedi 
that  this  z€t  of  federunt  was  in  defuetude,  and  had  never  beca 
reduced  into  praftice ;  and  that  though  it  had  been  revived  on 
the  2 2d  of  November  1 7  x  i » and  direfted  that  mode  to  be  obferrcd 
in  all  time  coming,  that,  being  long  after  the  expiration  of  the 
factory  in  the  prefent  cafe,  could  be  no  rule  of  accounting.  The 
Court,  on  the  12th  and  25th  of  February  1718,  «  found  the  dc- 
*<  fender's  father  liable  for  annual  rents  in  terms  of  the  faid  t& 
*<  of  federunt,  and  direfted  the  clerk  to  make  up  the  calculation 
•*  accordingly/' 

The  refpondent  next  claimed  that  bis  father  (hould  be  allowed 
deduftion  of  a  falary  or  faftof's  fee  5  but  the  Court,  on  the  4th 
of  February  1719,  •*  found  that  the  defender's  fathcr>  having 
•«  diilurbcd  and  endeavoured  to  exclude  Macnaught  the  fafkor, 
•*  for  whom  he  was  cautioner,  and  Lancrk  the  fub-faflor,  bf 
"  viitut  of  other  rights  and  titles  in  his  own  pcrfon,  he  or  his 

•«  hciri 
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^  lieirs  ought  to  have  no  allowance  of  any  falary  or  htkoifs  fee." 
And  to  this  interlocutor  the  Court  adhered  on  the  i6th  of  July 
thereafter. 

In  making  up  the  account  between  the  parties,  the  appellants 
infifted  that  an  aliment  of  100/.  Scots  per  annum,  paid  by  the 
refpondent's  father  to  the  appellant  Janet  and  each  of  her  fifterst 
(hould  be  deduced  out  of  the  annual-rents  of  the  rents,  and  not 
out  of  the  rents  themftrlvesi  but  the  Court,  on  the  14th  of  Fe-* 
bruary  1719,  ^'  found  that  the  ailments  were  not  to  be  imputed  to 
*<  the  annual- rents  of  the  rents  of  the  eflate  of  Cowbill,  but  were 
^'  to  be  imputed  and  allowed  out  of  the  rents  themfelves  of 
*^  thefe  years,  wherein  they  were  refpedlively  paid  and  dif- 
«<  charged.'* 

The  appellants  afterwards  petitioned  the  Court,  that  the  de« 
fender  might  be  found  liable  in  expences ;  but  the  Court,  on  the 
2 1  ft  of  July  1720,  ^*  found  the  defender  ought  not  to  be  liable  to 
**  the  purfuers  for  any  expence  in  the  procefs."  And  to  this 
interlocutor  they  adhered  on  the  26th  of  fame  month. 

The  original  appeal  was  brought  from  *^  an  interlocutor  of  the  Enten^, 
**  Lords  of  Sei&onof  the  14th  of  February  1719,  and  another  in-  ^s^^* 
"  terlocutor  of  the  21ft  of  July  2720,  and  the  affirmance  thereof  '^*°* 
«*  on  the  26th  of  the  fame  month."  , 

And  the  crofs-appeal  by   George  Sharp  <<  from  certain  inter-  Bntemf, 
•*  locutors  of  the  Lords  of  Seffion,  made  on  the  behalf  of  the  *  ^***' 
"  faid  Charles  Maxwell  and  his  wife.*'  i7i»^» 

On  the  Original  Appeah-^He'ads  of  the  Appellants*  Argument. 

Cods  and  expences  of  fuit  ought  of  courfe  to  be  allowed  to 
the  prevailing  party  in  all  cafes ;  and  much  more  in  this  cafcy 
where  the  appellant  Janet  hath  by  fuch  pradices  been  kept  out  of 
her  eftate  for  feventeen  years-  The  appellants  have  been  forced 
to  contract  great  debts,  not  only  for  the  maintenance  of  them- 
felves and  their  family,  but  alfo  for  the  carrying  on  this  tedious 
and  chargeable  procefs;  during  the  whole  courfe  of  which  they 
have  prevailed  in  every  interlocutor,  except  only  in  thefe  againit 
the  allowing  them  their  cofts  and  expences  \  fur  which  no  other 
reafon  was  given,  but  that  the  refpondem's  father  had  no  fadtor's 
fee  or  falary,  which  had  been  fo  juftly  difallowed.  And  though 
a  lalary  had  been  allowed  him,  ic  would  not  have  amounted  to 
50/i  fterling,  a  very  inconCderable  fum,  if  compared  with  the  cofts 

«   and  expences  of  the  adion. 

By  the  articlea  of  regulation  made  by  the  Court  of  Seilion  in 
169c,  ratified  by  a£t  of  parliament,  it  is  exprefsly  provided  that 
in  all  cafes  were  the  Court  fhould  find  the  defcjider  to  be  litigi- 
ousj  they  Ihould  take  an  account  upon  oath  from  the  purfuer  of 
the  expences  and  damages  he  had  been  put  to,  and  (hould  decern 
the  fiaime  to  be  paid  to  him  ;  and  in  cafe  of  extrava)iance,  to  mo« 

'  dify  the  faid  expences  and  damages  more  largely  in  time  c^ming^  fcr 
the  better  preventing  litigious  fuits. 

The  aliments  ought  to  have  been  paid  out  of  the  annual  rent"?, 
and  not  cut  of  the  rents  themfelves  -,  for  by  the  law  and  univeiral 

rule 
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rule  in  accountinpr,  aliments  ought  ro  be  allowed  out  of  the 
annual  rents*  and  not  out  of  the  principal  fumsi  efpccialij  as 
there  were  annual  rents  in  the  fador's  hands  at  the  time  of  tbe 
different  payments  of  the  aliments.  Were  it  otherwife  the 
annual  rents  would  be  a  dead  (lock  for  a  great  number  of  years. 

Heads  of  the  Refpondenfs  Argument  tbereon. 

It  is  extraordinary  in  any  event  to  infift  againft  the  refpoo- 
dcnt  for  cods,  incurred  in  his  father's  lifetime.  If  there  was 
any  negligence  in  the  management  of  the  afFairSt  or  if  any  thio^ 
unjuftifiable  was  infided  upon  by  the  rcfpondent's  fatheri  that  cao 
import  nothing  again  ft  the  refpondent,  who  was  nowife  accefiary 
to  it ;  and  the  refpondent,  in  the  whole  of  the  proceedings  Gnce 
the  a£tion  was  revived  againft  him,  infided  upon  nothing  but 
what  was  extremely  judifiable,  even  fuppofing  the  judges  deter- 
mined  rightly  againd  him.  1  he  only  thing  infided  upon  by  the 
refpondent  in  which  he  did  not  prevail,  was,  that  he  coming  in  place 
of  the  fa£lor  (hould  not  be  accountable  in  the  driAed  manner 
far  the  intered  of  money  in  the  fa£lor's  hands  annually;  or  if  be 
were,  that  he  might  be  allowed  a  fa£^or's  fee.  To  gire  cods 
|igaind  him  on  that  account  were  introducing  a  harddiip  without 
a  precedent. 

But  the  refpondent's  father  had  all  the  reafon  in  the  world  to 
defend  himfelf  in  this  fuit.  The  appellants  charged  him  with  the 
rents  of  i683  and  1689  and  downward;  and  the.  Court  at  firft 
found  him  liable  for  i6y2,  and  no  higher;  and  though  he  was 
afterwards  decerned  to  account  for  1690  and  16911  7^^  ^^^ 
were  dill  two  years  overcharged.  He  was  further  charged  with 
the  payment  of  fever al  Turns,  which  tlie  Court  found  he  was  not 
.  to  be  charged  with :  the  appellants  in  particular  dated  him  as  in* 
debted  1000/.  derling,  as  the  value  of  wood  cut  by  him,  and  after 
a  long  and  expenfive  proof,  they  made  our  nothing  againd  him. 
Not  only  was  he  loaded  with  thefc  unjud  charges,  but  great  part 
of  the  articles  of  his  difcharge,  which  were  allowed  by  the  Court, 
were  drenuoufly  oppofed  and  anxioufly  difputed  by  the  appellants. 
Upon  the  whole  the  appellant's  charge  was  for  near  ,70|OOo/« 
Scots,  whereas  at  mod  not  one-third  was  due.  . 

The  aliment  paid  to  the  heirs  portioners  being  an  annual  bnr* 
den  upon  the  rents  mud  be  dedu£ted  out  of  the  rents,  for  die 
fader  can  only  account  for  the  free  rent,  annms  deUtis  JeduSit: 
and  as  the  fa£kor,  was  by  the  fadkory  itfelf,  fpecially  obliged  to 
pay  thefe  aliments,  he  could  not  ^arrantably  employ  the  whole 
rents,  without  retaining  fufficient  to  anfwer  the  aliments,  and 
if  he  was  bound  to  retain,  he  mud  of  confequence  be  exempted 
from  the  intered  of  fo  much  of  the  land  tent  as  correfpoods  to 
that  annuity. 

On  the  Cro/j  Appeal.-^Heads  of  the  Appellant  Sharfs  AtpMnU 

(The  appellant  in  the  crofs  appeal  enters  into  no  argumcnton 
the  interlocutors  finding  that  his  father  as  fa£kor  could  not  by  any 
right  acquired,  during  the  faAory,  invert  the  poflellion  and  finding 
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ikt  decree  of  the  commiflaries  in  Jaoaary  1708,  null:  he  ar^ 
goes  againft  accoonting  prior  to  the  fa^lorjr  and  againft  certain 
interlocnfors,  finding  the  pofleflion  of  certain  creditors  not 
proved:  thefe  being  founded  on  fpecial  circnmiiances  are  not  here 
dated.) 

To  oblige  a  fa£lor  to  account  by  a  rental,  whether  he  receives  F«f  i«v«f« 
itbe  rents  or  not,  and  for  the  value  of  thofe  rents  annually,  is  no  iaftbem. 
doubt  carryipg  things  to  great  rigour.  There  is  no  foundation  SluT*^ 
for  this  but  the  a£k  of  federunt  1690 }  but  this  z(k  was  in  difuetudii  heun  to  ac- 
nor  can 'any  inftance  be  i^iven,  where  a  factor,  upon  the  footing  •owitlbrtlip 
of  that  aft,  was  obliged  to  account  fo  rigorouflf .  It  is  true  the  JiIlwlitrL* 
a{t,  was  revived  in  17 1 1,  but  that  was  long  after  the  ezphration  ovai^. 


of  the  faftory  in  queftion  t  and  this  new  aft  thought  it  fo 
4<Miable  that  every  faftor  Oiould  know  what  he  obliges  himfeif  to» 
that  it  is  direfted  to  be  ezprefsly  mentioned  in  the  fecurity  ^t 
the  faftor  is  to  account  for  intereft  annually.  But  tlia^t  is  not  ip 
be  extended  to  a  cafe,  where  there  is  no  fuch  daufe,  and  the  con« 
dition  of  the  bond  in  the  prefent  cafe  is  only  to  make  juft  count 
and  reckoning  of  the  rents  he  (hall  receive,  and  pay  the  fame  at 
the  Court  (hall  direft.  Befides,  whatever  might  be  faid  againlt 
the  faftor  himfclf,  this  rigorous  way  of  accounting  can  never  be 
extended  to  the  cautioner,  againft  whom  obligations  are  to  be 
Anftly  interpreted. 

All  fa&ocs  are  allowed  a  falary  or  faftor^s  fee,  and  as  Mr.  Sharp's  For  WfP^ 
/ather  accouated  as  faftor,  and  that  in  fo  rigorous  a  manner,  **jr^  '"* 
ht  ought  at  leaft  to  have  the  fame  privileges  as  other  itQiOn.    In-  nMog  •  s 
deed  the  reafon  iifligned  for  making  a  difference  between  this  cafe  iUtfyorfM* 
and  others  fecms  not  very  intelligible.    The  words  are  "that  *<»*^ 
•V  Mr.  Sharp's  father  had  endeavoured  to  exclude  Macnaught  the 
f*  faftor,  for  whom  he  was  cautioner,  and  Lanark  the  fubfaftor, 
**  from  the  poffeffion,  by  virtue  of  other  rights  and  titles  in  his 
*'  own  peitfon,  and  therefore  ought  to  have  no  faftor*s  fee.** 
When  Mr.  Sharp  is  to  account,  the  faftor  and  he  are  but  one  per« 
ibn ;  but  when  a  falary  is  demanded,  Macnaught  is  deemed  # 
a  diflerent  perfon.    The  interlocutor  in  faft  comes  to  this:  Mr- 
Sharp  dtfturbed  himfeif  and  endeavoured  to  exclude  himfeif  from 
.the  pofleilion,  by  poffejjfng ;  and   therefore  ought  not  to  have  » 
falary.     But  the   inftances  of  that  pretended  difturbance  are 
trifling  $  for  Mr.  Sharp  being  a  creditor,  might  no  doubt,  though 
/ecurity  for  the  faftor,  complete  his  diligence,  in  order  to  eftabK(h 
his  preference  in  competition  with  other  crediton.     But  fince  be 
has  accounted  rigoroufly  as^a  faftor,  he  ought  to  be  allowed  % 
falary.  No  doubt  the  faftor  and  fobfaftor  e;xpeft  a  falary  and  wiU 
not  account  without  being  allowed  one* 

Heads  of  the  Refpondentt^  Argumpti  fiereon^ 

(The  refpondents  follow  the  appellant  in  the  crofs  appeal  on 
thofe  points  mentioned  to  have  been  founded  on  fpecial  circ^« 

It  wwold  have  been  very  unreafonable  .to  liave  given  Mr* 
jShttrp  a  iUary  for  f  eioiiv  tbe  purfueci  in  tb^  ^^Smxu  f  Met 
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hu  management.  The  charging  him  with  intereft  was  in  tomi 
of  the  zOt  of  fcdcrunt  made  but  a  little  before  the  date  of  the 
fadory. 
^*^M****  After  hearing  couiifel,  //  is  ordered  and  adjudged  thai  the  m[s 
,yj,/^  affeal  of  the/aid  George  Sharp  be  difmiffed^  and  that  thefeveral  inters 
locutors  therein  complained  of  be  affirmed  i  and  that  Jo  much  of  tht 
original  appeal  as  complains  ojthejaid  intirlocuior  of  the  I4lh  ^ft» 
truary  ijig^  be  difmijfed^  and  that  the /aid  interlocutor  be  affirmed: 
and  it  is  further  ordered  and  adjudged  that  the  f aid  interlocutor  of  the 
2 1  ft  of  July  1720,  whereby  the  Lords  of  Sefjton  found  Hoddam  net  to 
he  liable  to  the  appellants  Maxvfell  and  his  nvife^ftnr  any  expencetfihe 
P^ocefs^  and  the  affirmance  thereof  on  the  26lh  of  the  fame  July  be  «• 
verfed :  and  it  is  declared  and  adjudged^  that  the  refpondent  Sharp  is 
liable  to  the  appellants  Alaxwell  and  his  nvije  for  the  expences  (f  the 
faidfuit  :  and  it  is  hereby  further  ordered  and  adjudged  that  tbtfni 
Lords  of  Seffion  do  caufe  the  expences  and  damages  of  the  f aid  appellants 
in  the  faidfuit  to  be  taxed  and  afcertained^  according  to  the  regulathns 
in  cafes  nvhert  defendants  are  litigious  ^  and  the  fame  when  fo  afceriaind 
to  be  forthwith  paid  to  the  appellants  by  the  faid  George  Sharp, 

For  Charles  Maxwell  and  his  Wife,    Rob.  Raymond,  Tho,  Ken* 

nedy. 

For  George  Sharpi        •        -         Ro,  Dundas.     C  Ta/to. 

mil.  Hamilton. 


Journal,  On  the  7th  of  December  1722,  a  petition  was  prefented  toth^ 

Houfe  of  Lords*  for  Charles  Maxwell  of  Cowhill»  and  Janet  hii 
Wife,  complaining  *<  that  the  Lords  of  Seflion  in  Scotland  hate 
*<  not  caufed  the  petitioners*  expences  and  damages  to  be  taxed 
<<  in  the  fuit  between  the  petitioners  and  George  Sharp  of  Hod- 
^^  dam,  advocatCi  purfuant  to  the  order  and  judgment  of  the 
**  Houfe  of  loth  May  1721."  ^This  petition  waa  refenedtoa 
committee. 

On  the  23d  of  May  1713,  the  committee  "  report*  that  they 
<<  have  confidered  the  faid  petition,  to  them  referred,  and  in  that 
«^  confideration  were  attended  by  the  parties  on  both  fides  as  alio 
<<  their  agents ;  and  having  confidered|  what  was  by  them  offeredi 
^  and  likewife  confidered  the  refi;ulations  in  cafes  where  defendants 
<'  are  litigious*  according  to  which  the  expences  and  daroaces  of 
<<  the  petitionera  by  the  order  and  judgment  of  thia  Houfe  aDOf^ 
<<  mentioned  were  dire£led  to  be  taxed,  the  committee  in  the  firit 
**  place  were  of  opinion,  that  the  petitioners  were  not  entitled  to 
<<  any  allowance  in  rcfpe£b  of  what  waa  claimed  for  intereft,  foe 
<<  their  cofts  fuftained  in  the  Court  of  Seflion,  in  the  fuita  between 
<<  the  petitioners,  and  the  faid  Mr.  Sharp ;  nor  likewife  to  any  allow* 
<<  ance  of  cofts,  in  refped  of  their  appeal  to  thia  Houfe  |  nor  any 
**  allowance  for  damages  for  lola  of  time* 

<<  The  committee  in  the  next  place  think  proper  to  acqwiot 
«<  your  lordfliips  that  a  copy  of  the  petitioners'  bill  of  cofts,  which 
^*  waa  exhibit»l  to  the  Lords  of  Sd&oi^  waa  laid  before  the  cen* 

^  a&ittcci  who  proceeded  to  confidcr  the  refpc£lire  ardcka  thcico^ 

with 
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*  with  dne  regard  to  the  dire£lion  contained  in  the  faid  order  or 
*  jadgment,  on  hearing  the  peiitioners'  appeal ;  and  having  gone 
**  through  the  whole  account,  and  heard  as  well  the  parties  them- 
**  feives,  as  their  a^^ents,  were  further  of  opinion,  in  regard  the 
**  petitioners  in  divers  particulars  in  their  faid  bill  of  coils  had 
*'  made  extravagant  demands,  they  ought  not  tobe  allowed  any  cofts 
"  in  refpeft  of  the  taxation  of  their  cofts  :  and  their  lordlhips  in 
**  going  through  the  faid  account,  did  adjud  and  afcertain  the  cofts 
"  thf  y  conceive  rij»ht  to  hawc  been  allowed  in  refpeft  of  the  feveral 
*•  articles  charged  by  the  petitioners,  fomc  of  which  were  difallowed 
"  by  the  Lords  of  Scflion,  and  others  concerning  which  the  faid 
*'  Lords  had  made  no  determination  :  and  having  done  fo,  the 
•*  committee  did  then  caufe  the  feveral  articles  approved  of  to  be 
••  caft  up,  which  amount  in  the  whole  to  the  fum  of  640/,  which 
•*  fum  the  committee  conceive  the  petitioners  are  entitled  to,  and 
**  arc  of  opinion  the  f^ime  ought  to  be  forthwith  paid  to  them  by 
««  the  faid  Mr.  Sharp." 

On  the  24th  of  May  1723,  this  report  was  taken  into  confider- 
ation  by  the  Houfe  and  agreed  to,  and  an  order  made  accordingly 
in  tcrrms  thereof,  *«  that  the  faid  George  Sharp  do  forthwith  pay» 
<«  or  caufe  to  be  pud  to  the  faid  Charles  Maxwell  and  Janet  his 
•*  Wife  the  fum  of  640/.  purfuanc  to  the  faid  report." 


Alexander  Munro  the  younger  of  Auchin-  Cafe  86^ 

bowie,         -  -         .         -  -         Appellant; 

Grizel  Bruce  of  Riddoch,       ...      Refpondent. 

17th  May  1711. 

f^i  «r  ««/««.«— A  difpoGtion  it  granted  by  a  woman  to  h«r  heir  at  law.  refervTng 
berown  U/e*rcnt,  and  the  court^-fy  of  a  future  hufbund,  and  declaring  thac  it 
ihould  not  affcA  che  heirs  of  her  own  body,  lod  it  fbllowed  by  m  more 
formal  dilpofincm  a  few  d^ys  aUerwardi^  on  Wiiich  infeftment  followed : 
Ae  brings  an  aftion  for  reduAion  on  che  ground,  that  being  under  arrets  at 
London  at  the  fu  t  of  a  creditor,  her  heir  bad  refufed  to  bail  her,  unlefs  flte 
executed  the  deed  firft  mencionedf  and  the  bailift'  threaiening  co  carry  her 
tu  Newgate,  (be  gave  her  confrnt,  and  executed  the  deeii  as  Xooa  ai  b«il  waa 
granted,  and  before  flie  left  the  fpunging-houTe:  The  Court  reduces  thf 
deed  and  all  that  followed  theieon  ^  but  the  judgment  is  rcverfed. 

THE  refpondent  was  proprietor  of  the  eftate  of  Riddoch  and 
other  lands  in  the  county  of  Stirling,  of  confiderable  yearly 
ralue  \  and  (he  was  alfo  poflcfied  of  a  confiderable  perfonal  e(late« 
Of  thefc  eftates,  (he  had  executed  a  voluntary  and  revocable  it%* 
tlement  in  favour  of  a  perfon  in  Scotland,  who  was  a  diftant  re« 
lation,  aod  to  whom  (lie  had  alfo  granted  powers  to  receive  her 
xents* 

Being  in  London  in  17149  (he  was  betrayed  into  a  marriage 
with  a  perfon  of  the  same  of  Colquhoun,  who  bad  been  a  fer- 
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jeiDt  in  the  Foot  Goard8»  who  gave  bimfelf  out  to  be  a  man  of  a 
great  eAate,  and  who  at  fame  time  waa  married  to  fc? eral  other 
women. 

The  appellant,  who  ftatea  himfelf  to  be  heir  at  law  to  the 
fefpondenti  mentions,  that  hearing  of  her  misfortune,  he  went 
and  vifited  her,  and  in  confaquence  of  an  offer  from  him  to  do 
all  he  could  to  relieve  her,  a  prof<fcution  for  bigamy  wai  inftt* 
tuted  agatnft  Colquhoun,  in  which  the  appellant  waa  aidmg  to 
her  both  with  hie  credit  and  his  own  perfonal  fervices:  That  the 
refpondent  thereupon  declared  her  intention  to  make  a  fettlement 
of  her  eftate  upon  the  appellant  and  his  heirs,  failing  iffue  of  ha 
own  body :  That  the  fador  in  Scotland  having  declined  to  renit 
any  money  to  the  refpondent,  or  to  anfwer  her  biUa,  flie  incuned 
fevcral  debts  (  and  in  May  17159  as  (be  and  the  appellant  wete 
10  a  coach  together,  Ihe  was  arretted  at  the  foit  of  one  Cuenoa 
•n  attorney :  That  the  appellant  procured  bail  for  the  refj^ondeot, 
and  (he  was  fet  at  liberty  accordingly ;  and  the  appellant  paid  aU 
the  expences  of  the  refpondent  while  (be  remained  in  the  fpang- 
iog^houfe:    That  the  refpondent  propofed  ioftantly  to  execute 
the  deed  in  the  appellant's  favour  which  ike  formerly  intended, 
and  to  put  it  out  of  her  power  afterwards  to  do  deeds  to  his  pre^ 
judice  i  and  £uch  ^deed  was  drawn  and  executed  accordingly*  But 
this  lirft  deed  not  being  written  upon  ftamped  paper,  a  fecoad 
deed  was  drawn  by  Sir  David  Dairy mple,  then  Lord  Advocate; 
and  this  fecond  deed,  after,  (be  was  admitted  to  bail  and  at  her 
free  liberty,  was  read  over  to  her,  approved  of  and  executed  ia 
•**-  the  prefencc  of  Henry  Cunninghame  Efq;  a  member  of  the  Houfe 

of  Commons,  Thomas  Crawford  of  Lincoln's  Inn,  then. attorney 

'  for  the  refpondent,  and  Thomas  Buchanan,  clerk  to  Sit  Da^ 
Dalrymple ;  and  flie  in  the  prefence  of  thefe  wicnefies  dechiicd 
the  faid  deed  to  be  exalQly  according  to  her  infentiotia»aQdttet 
fbe  executed  the  fame  freely  and  voluntarily :  That  by  this  deed, 
which  was  in  terms  of  the  former  one,  the  refpondent  conveyed 
her  real  eftate  to  the  appellant,  her  heir  at  law,  and  theheicsof 

^  his  body,  whom  failing,  to  the  refpondcnt's  heirs  whatfoever,  ic* 
ferving  her  own  life»rent  of  the  premifesj  and  with  a  power  to 
give  any  hufband  (he  (hould  marry  the  life-rent  thereof;  under  a 
provifo  tliat  the  iffue  of  the  refpondcnt's  body  (hould  notbe  pI^ 
judiced  thereby^  but  that  they  fliould  have  full  power  and  liberty 
to  enjoy  the  fame  freely  as  if  the  faid  right  had  never  been  pa^i 

jand  tnereupon  the  appellant  was  infeft :  That  after  the  execotioa 

.  of  this  deed  the  appellant  continued  about  two  months  in  U^ 

<  don  in  perfeft  friend(hip  with  die  refpondent,  aflifted  her  in  p9' 
fecuting  the  faid  Colquhoun,  and  furnilhed  her  wkh  feveial  ba^ 
of  money  for  that  purpofe ;  and  accordtnglyxjudgnieot  was  ob- 
tained, agalnft  him,  and  he  was  burnt  in  t&  hand. 
The  refpqpdent  afterwards  brought  aa  tftion  againft  the  appd- 

fant  before  the  Court  of  Se(Eon,  to  have  the  diffK>fitioa  fist  afide^ 
ynd  declared  Yoiif  on  the  ground  that  the  fame  had  beea  obttiaeA 

,irf  coned&on^  aa4  that  Skc  had  beea  compelled  to  necM  ^ 

fame  vi  et  nutth 

All 
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An  a&  and  commiffion  being  granted  to  examine  witneffrs  la 
EogUnd»  wicnefles  were  accordingly  examined,  and  it  appeared 
bf  the  cridence  of  two  of  the  inftrumentary  witneflett  that  the 
deed  in  «]ueftion  was  all  read  over  to  the  refpondent,  feveral 
clauies  were  read  a  fccond  time,  and  (he  approved  thereof  and 
neciited  the  fame^  and  declared  (he  did  it  voluntarily  and  wil- 
Singly,  snd  that  (he  delivered  the  fame  to  the  appellant  in  their 
prefence;  all  which  was  after  the  batUboiid  given,  the  bailiflf  paid  . 
his  fees,  and  flie  declared  at  liberty  i  that  nothing  of  force  or 
Coaft^iint  was  ufed,  but  every  thing  tranfa£led  according  to  her 
own  dirediions,  and  with  her  approbation.  The  appellant's  wSt- 
aefles  fwore  that  (he  was  in  the  bailiff's  houfe  at  the  time  of  eze- 
Cnting  the  deed  in  queflion }  that  the  appellant  refofed  to  procuie 
her  to  be  bailed,  or  to  give  her  any  money,  unlcfs  (he  would 
execute  the  faid  deed )  nod  that  the  bail  iff  threatened  to  carry  her 
to  Newgate,  and  that  they  believed  the  fame  was  executed 
through  fear.  Thefe  depofitions  celated  folely  to  the  deed  firft 
executed. 

The  Court,  on  the  8th  of  July  1720,  having  conitdered  the 
(late  of  the  procefs,  and  writs  produced,^  and  teftimonies  of  the 
witnefles  aduoed,  and  having  advifed  the  fame  with  the  debate, 
they,  by  a  majority  of  one  vote,  ^'  found  the  reafon  of  redu&ioDt 
<^  vit.  that  the  difpofition  quarrelled  was  elicited  from  the  rc- 
'<  fpondent  by  concuHion  is  relevant  and  proved,  and  therefore 
**  reduced  the  faid  difpo(ition,  with  all  that  had  followed  there • 
^  opon  :**  and  to  this  interlocutor  the  Court  adhered  on  the  13th 
of  January  1721. 

The  appeal  was  brought  from  '<  an  interlocutory  fentence  Or  EatcMi» 
**  decree  of  the  Lords  of  Se(Bon  in  Scotland  of  the  8th  of  July  *'  '^ 
^  1 720,  whereby  they  found  that  the  difpolition  quarrelled  was  '^'^'* 
<'  elicited  from  the  refpondent  by  concufllon,  was  relevant  and 
<*  proved,  and  therefore  reduced  the  faid  difpofition  with  all  that 
<*  followed  thereupon  ;  and  al(b  from  another  interlocutor  of  the 
^<  faid  LotdS)  of  the  13th  of  January  1721,  affirming  thefonner 
^  toterloctttor/'  * 

HtaJs  ^  thi  Jlppiltanfs  Jlrgummt. 

There  is  no  concu(Bon  proved  in  thia  cafe  1  for  where  a  deed 
ia  queftioned  upon  pretence  of  concu(&on9  one  of  two  things 
ought  to  be  proved ;  either  that  the  reflraint  and  compulfion  were 
impofed  by  the  perfon  to  whom  the  deed  was  granted  \  or  that» 
though  it  were  impofed  by  another  perfon,  yet  it  was  in  view  and 
in  order  to  extort  the  deed :  but  neither  of  thefe  is  found  in  thia 
cafe.  Though  the  refpondent  was  in  cuftody  of  a  bailiff,  yet  that 
was  not  at  the  fuit,  nor  by  the  procurement  of  the  appeUant^  the 
grantee.  It  is  not  attempted  to  be  proved  that  the  appellant  was 
in  any  concert  with  the  perfon  who  arrefted  her«  or  that  he  ever 
law  him }  and  the  bailiff  himfelf  fwearsy  that  it  was  at  the  fuit  of 
one  Cuerton ;  that  he  never  faW  nor  knew  any  thing  of  the  ap« 
pellant,  till  he  faw  him  in  the  coach  with  the  refpondent  when 
file  was  arrefted.    There  is  not  the  leaft  prctencci  ihat  the  re* 

Cci  fpondcBl 


' 


390  CASEf  OM   AFVEAt   FHOM   SCOTLAND. 

fpondent  was  imprifoned  with  any  view  to  compel  her  to  execate 
this  deed.  No  doubt  a  pciCon  in  cudoJy  may  execute  deeds  to  a 
third  party,  and  thofc  deeds  will  fubfift  thou};h  they  were  in  cof- 
tody;  efpecially  in  a  cafe  where  the  ioiprifonment  was  not  at 
the  fuit  of  the  appellant,  nor  of  any  perfoti  in  concert  with  him. 

The  nii.ft  ih'at  was  pretended  aj^ainfl  the  appellant  was,  thrt 
he  would  not  interpofe  to  relieve  ht-r  from  rcllraint  and  procure 
her  bail,  unlcfs  fuch  deed  was  granted.  Surely  this  was  no  con- 
cuflfion  in  the  appellant,  in  order  to  hitve  a  drcd  executri  that  his 
natural  right  of  fuccefllon  (liould  not  be  frt  afide  by  poftrriori  raih 
and  unneccfTary  deeds  ;  nor  was  it  extortion  in  the  appellant,  that 
he  would  not  interpofe  his  credit  for  a  prrfon  of  a  pretty  incondaot 
temper,  unit fs  (he  would  give  forac  reafonable  fccurity  not  to 
evacuate  the  appellant's  rl^ht  of  fuccelfion.  There  c^n  btr  noei- 
tortion,  but  where  there  is  fome  po(itlve  f^£t,  done  by  the  cx« 
torter»  impofin^  the  fear:  but  refufing  to  do,  to  interpofe  crcditi 
or  grant  any  other  favour,  was  no  extortion. 

The  deed  itfelf  was  a  rational  deed,  beinij  a  feltlcmmt  of  the 
cftate  upon  the  appellant  her  right  htir,  upon  failure  of  iliac  of 
her  own  body;  the  life -rent  of  the  whole  was  rclVrveH  to  her; 
her  future  hu(band  was  fafe  as  to  his  courl<'ry,  and  the  ilfue  of 
her  body  as  to  the  eftate.  So  that  the  only  bar  put  upon  the  re- 
fpondent  was  a  (lop  to  importunities  upon  her  to  fettle  the  cihte 
from  the  right  heir,  and  prevent  her  from  diGoheriting  the  ap« 
pellant. 

This  deed  was  executed  willingly  and  freely,  and  fo  the  k- 
fpondent  declared  to  the  two  inilromentary  witneHes,  and  like- 
wife  to  the  gentleman  who  was  bail  for  her.  Had  (he  been  un- 
der any  force,  it  is  moft  probable  (he  would  then  have  dcclanrd 
it,  that  gentlemen  of  charafler,  as  they  were,  might  have  relieved 
her  from  that  force.  But  in  fa6>,  (he  was  at  liberty  when  the 
when  the  deed  was  executed  ;  the  bail-bond  was  ^iven,  the  bailiff 
paid  his  fees,  and  (he  declared  to  be  at  liberty.  80,  had  (he 
been  under  any  conftraint,  that  was  at  an  end  before  the  deed 
was  (igned. 

All  the  depo(ition8  of  the  witnefTes  for  the  refpondent  refpcft- 
ing  the  appellant's  refufmg  his  afTiftance  to  her,  unlef^*  (he  exe- 
cuted a  deed,  relate  to  the  (ir(t  deed,  and  not  to  the  fecond,  which 
is  the  deed  in  queftion.  And,  fuppoting  and  undue  methods  had 
been  ufed  to  procure  the  fird  (which  is  pofitively  denied,)  tl)ert 
is  no  inference  that  it  was  fo  with  regard  to  the  fecond,  nor  is 
there  any  proof  of  It. 

(The  refpondent's  cafe  contains  no  argument  whatever  on  her 

part ;  (he  merely  (lates  the  circumftances  of  the  Cafe,  with  regard 

to  thefirftdced.) 

J\i4imnt,         After  hearing  counfel.  It  i/ ordered  and  adjudged,  that  the  fiii 

ti  Miy        interlocutor  of  the  8th  0/  July   1 720,  and  the  /aid  interlocutor  ojiht 

%7%u  j^f}^  of  January  in  affirmance  thereof ^  be  reverfed. 

For  Appellant,     Ro.  Dundas.  Tio.  Kennedy.  Will*  Hambsih 
For  Kefpoodent^  Rob*  Rafm9nd%  C*  Talbot. 

Itt 
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In  the  appeUant's  cafe,  feveral  interlocutors  of  the  Court  are 
ftated  as  to  the  adraifTibility  of  female  witnefles,  to  other  fy&n 
than  thofc  within  doors,  and  in  their  own  houfes ;  and  as  to  the 
illowinjr  of  objeftions  to  the  charaftcrs  of  witneffes  :  he  alfo  ufc« 
arjgumcnt  thereon,  but  thefc  formed  no  part  of  the  judgment  ap- 
pealed from. 


Dr.  George  Middleton,        -        -        -       Appillant ;     Cafe  87. 

Mr.  George  Chalmers,  Principal,  and  the 
reft  of  the  Matters  and  Regents  of  King's 
College,  Aberdeen,        .         .         -        RefpmdenU. 

pth  June  1721. 

ArhUratism^-^Oxt  a  day  ippointed  by  two  arbitraton  for  dcterrn'miDg  a  matter, 
one  of  them  dfclined  to  aft,  and  the  o»crfm*n  thereupon  pronottnced  ao 
award;  (he  Couit  having  reduced  thia  award  a«  incompetent,  the  judgmoftl 
is  reverfed. 

^HE  appellant,  who  had  been  for  many  years  principal  of 
*  King's  College,  Aberdeen,  was  in  1716,  among  others,  fu- 
perfeded  by  certain  perfons  having  his  majefty's  commiflion  un- 
der the  great  feal  of  Scotland,  to  vifit  that  univcrfity  j  and  the 
refpondent  Chalmers  was  appointed  to  his  place. 

It  being  ftated  to  thefc  commiflTioners,  that  the  appellant  had 
received  and  had  not  accounted  for  certain  fums  of  money,  arifing 
from  a  mortification,  or  grant  of  his  late  majefty  King  William, 
and  for  the  BMotheck  moneys  which  laft  confifted  of  fraall  fums 
payable  towards  the  college  library,  by  thofe  on  whom  the  degree 
of  mafter  of  arts  was  conferred,  the  commiffioners  dircfted  the 
refpondents  to  fue  the  appellant  for  the  fame. 

An  zCtxon  was  thereupon  commenced,  but  inftead  of  pro- 
ceeding therein,  on  the  5th  of  OSobcr  1719,  afubmiffionwas 
entered  into  between  the  appellant  and  the  refpondents,  for  re- 
ferring the  matters  in  difpute  to  the  arbitration  of  Sir  Alexander 
Banncrman,  of  Elfick,  on  the  part  of  the  appellant,  and  of 
Thomas  Forbes,  of  Echt,  on  the  part  of  the  refpondents,  and  in 
cafe  of  variance  or  difcrcpance  between  the  arbiters,  to  Colonel 
John  Buchan,  of  Cairnbulg,  as  overfman  or  umpire,  clcfted  and 
chofcn  by  both  parties:  by  this  fubmiffion  the  parties  were 
bound  to  ftand  to  the  decree  to  be  pronounced  under  the  penalty 
of  500  merles,  and  fuch  decree  was  to  be  made  on  or  before  the 
8th  of  November  i7T9« 

The  refpondents  gave  in  their  charge  againft  'he  appellant,  tp 
which  the  appellant  gave  in  his  anfwcrs,  and  both  parties  having 
been  feveral  times  heard  before  the  arbiters  and  the  oTcrfman,  the 
arbiters  appointed  the  28lh  of  OAobcr  17x9,  for  pronouncii^ 

Cc4  ^^ 
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iheir  decree.  When  this  day  arrif ed.  Sir  Alexander  Bannefmaif 
4ecl»fed  his  opinioiii  that  the  appellant  fliould  be  abfoUed  from 
the  claim  ^iren  in  by  the  refpondentt }  but  Mr.  Forbes  declining 
•o  pronounce  mny  decree,  the  appellant  by  his  procurator  thcre« 
iipoii  toott  t  proteft  iii  the  hands  of  a  notary  under  form  of  io^ 
'  fifom^t  I  and  the  overfoian  being  prcfent»  in  confequence  of 

^hat  pafled  between  the  arbitcr^^  appointed  the  next  day  for  giving 
his  judgment*  Accordingly  on  the  ayth  of  OAober,  Colonel 
Bttchany  the  overfman*  pronounced  a  judgment,  findiog'^andde- 
darint  that  the  appellant  hsid  managed  the  money  belonging  to 
the  faid  rtiiohification  and  library,  honeftly  and  fatthfuUy,  and 
that  he  had  accounted  fori  and  made  payment  and  fatisfaAion  to 
the  matter  sind  members  of  the  faid  college*  of  all  the  money  he 
lind  received,  and  that  there  was  no  balance  due  to  them  from  the 
tppeUantf  and  therefore  abfoWed  him  from  the  faid  claim. 

Of  this  judgment  the  refpondents  brought  a  redildion  before 
ifae  Court  of  Seffion,  in  which  they  infifted,  that  being  only  truf- 
teeiy  they  could  not  properly  fubmit  thefe  matter^,  which  were 
the  property  of  their  college^  to  arbitration,  efp^cially  fince  thejr 
had  dirc&ions  from  the  commifiioners  of  vifitation  to  fue  the 
appellant  at  law  i  and  that  though  they  had  power  to  fubmit,  yet 
the  judgment  was  not  regularly  pronounced,  for  though  one  of 
the  arbiter^  did  not  at  that  time  incline  to  pronounce  an  award, 
yet  he  might  have  done  fo  afterwards,  and  his  declining  was  na 
any  authority  to  the  overfman  to  pronounce  his  decree.  After  a 
Report  from  the  Lord  Ordinary,  the  Court  on  the  26th  of  January 
1721,  <*  found  that  the  arbiters  not  having  diflFered  in  their 
^<  opinion  as  to  their  determining  in  the  forefaid  fubmiffion,  but 
**  only  one  of  the  arbiters  declining  to  determine,  the  overfman 
^*  was  iloi  (hereby  empowered  to  pronoUnce  his  decree,  and 
'*  thefefbre  found  his  decree  niul,  and  decerned  in  the  reduce 
<*  tion/'  And  to  this  interlocutor  the  Court  adhered  on  the 
3d  of  February  thereafter. 
iittM,  The  ai^peal  was  brought  from  <'  an  interlocutory  (entence  of 

\l^V^  *'  decree  of  the  Lords  ot  Seffion  of  the  26th  of  January  lyai^ 
^*  and  alio  from  another  interlocutor  of  the  3d  of  February  therM 
^<  after  iffirming  their  former  intCTlocvtor/' 

Headi  hf  t%i  A^llahVs  Argumni. 

The  art>itfatbr  named  oh  the  part  ot  the  refpondents  having  de< 
ciared  his  difagireement  with  the  other  abitrator,  and  a  proteft  mi« 
der  form  of  infthunent  having  been  taken  thereon,  the  matter  be- 
tame  legally  ai^  formally  fubje£ted  to  the  cognizance  of  the 
bverfman,  and ,  there  was  no  occafipn  for  a  new  reference  by  did 
arbitrators  to  bim;  His  being  prefent  and  fully  apprifed  of  the 
Inatters  in  controverfy,  were  fufficient  to  wanant  irhat  he  did 
therein,  add  his  decree  muft  ftand  good  in  law.  By  the  regula- 
tion aft  I6953  ratified  by  aft  of  parliament,  no  decree  arintnl 
tan  be  reduced^  ^ut  upob  proof  of  corruption,  bribery,  or  faUe^ 
koodi  nochiiif  of  kithcr  W  ivliicli  i|  prctendfi  ia  the  prefeat 
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Heads  of  the  Rejpmdent/  Argument. 

iThe  otrerfman  coald  not  kgally  determine  unlefs  the  maCtor 
tiad  been  femitted  to  him  by  the  two  arbitr^itors  figntng  a  refer* 
encei  and  mentioning  their  difitrence.  For  though  the  arbitral 
tors  might  not  agree  upon  an  award  on  the  aSth  of  Odober» 
when  the  appellant's  fob  defired  them  to  pfonounce  it,  yet  they 
might  afterwiirds  have  agreed  before  the  8th  of  November,  the 
time  limited  for  pronouncing  their  decree.  The  difference  of 
;lrbitratt^8  Can  net er  be  confidered  to  be  final,  nor  can  the  faA 
which  eriipowers  the  overfman  to  determine  be  otberwife  afccr*  ^ 
taincd,  than  by  a  formal  deed  of  the  arbicratdta  declaring  theif 
dtflerence:  it  were  other  wife  in  the  powet  of  an  ovcrfman  to 
take  the  determination  upon  himfelf  when  he  plrafed*  The 
appellant,  befides,  had  a  remedy  to  compel  the  arbitrators  either 
to  pronounce  an  award,  or  to  remit  to  the  overfman.  The  decree 
of  the  ovcrfman  prdceeds  upon  the  recital,  that  the  arbitrators 
met  anu  c*ifiered  ;  but  of  this  there  is  no  lej^ai  voucher,  and  there 
is  fome  appearance  of  collnfion  from  the  good  underftandiog 
which  -appears  between  the  overfman  and  ibc  arbitrator  on  the 
part  of  the  jppelianr. 

After  hearing  cottnfel*  h  is  crimnd  4ni  aijuigti^  that  thi  miir*  Jtiiffus^ 
kcutor  efihi  I6th  of  January^  and  the  interlocutor  if  l&r  3d  efFth^  |  {*"* 
ruary  x'jxx^in  affirmance  thereof^  he  reverfed. 

Ygt  Appellant,         Tbo»  Kennedy.     Sam.  Mead. 
For  Refpondents,     C.  Talbot.  WUL  Hamilton^ 

In  the  appf-al  cafes  on  both  fides,  the  queftion  is  agitated  if  the 
rrfpondenrg  i^ad  power  to  fubmit  this  matter  to  arbitration  ;  but 
as  thete  was  no  crofs  appeal,  this  matter  was  not  before  the 
Hoofe  of  Lordsy  and  the  argument  thereon  is  not  here  ftatcd. 
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Cafe  88.  John  Robertron  of  Goodlyburn,  a  Pauper,    Appellant ; 
GeoFge  Earl  of  Kinnoul,       -        -       .      Refpondent. 

5th  July  1721, 

TrQctft»~^ji3  Mnd  CommiJjiM.'^^Pi  purfuer  cppofes  the  granting  an  a&  and 
comiDifllinn  for  examining  the  defenderi  a  p^er  in  London,  in  a  matter  re- 
ferred CO  his  oath,  on  the  grnund  th^c  he  being  oKi  and  poor,  could  noC 
foilow  (be  examination  :    but  the  comniffion  ia  granted  notwiihftaodiag. 

7Vv)2.-*A  perfoo  executes  an  abfoiuce  fui^codcr  of  his  feU|  in  favour  of  hii 
fuperior*t  fon,  but  alleging  <]uaitficati><n9  of  rruft  in  a  Separate  verbal  agree- 
ment, the  fuperior  JTweara  that  heremeaibeied  no  terms'bf  d«pbfitatioa,  and 
the  faflf  the  grantee,  fweats,  that  he  pcfionally  gave  rto  confideiation  for 
the  deedf  and  that  it  was  not  delivered  to  himy  but  tn^t  every  tiling  waa 
tranfadled  by  his  father ;  and  he  never  heard  of  any  cottditions  or  truft:  it 
it  fooitd  that  ihe  depofitions  did  n^t  fupport  the  alli^ailons  of  tru((. 

AFTER  the  determination  and  judgment  gifcn  in  the  former 
appeal,  (No.  63  of  this  CoUeAion),  whereby  the  Honfe 
of  Lords  reverfed  the « **  interlocutors  complained  of»  as  to  fo 
**  much  thereof  whereby  probation  by  the  oath  of  the  refpond« 
^<  cnt  had  been  refufed  to  the  appellant}  or  which  was  grounded 
'<  upon  fttch  refufal,  or  pronounced  or  made  in  confequence 
^*  thereof;  and  further  ordered  fuch  probation  to  be  admitted,  and 
^<  that  after  examination  of  the  refpondent  upon  oath,  the  Lords  of 
^<  Seffion  (hould  proceed  and  decree  thereupon  as  (hould  be  juft  ;"* 
the  appellant  prefented  a  petition  to  the  Court  of  Seflion,  pray- 
ing them  tofummon  the  refpondent  before  them  to  take  his  oath: 
his  counfel,  however,  having  moved  their  lordfliips  for  a  cora- 
miiSoa  to  examine  the  refpondent  in  England,  the  appellant  pre* 
fcnted  another  petition,  fetting  forth  that  though  fuch  commif- 
fions  were  often  granted  with  confent  of  parties,  yet  that  no  law 
could  force  him  to  confent ;  and  that  the  appellant  was  an  old  man 
and  fo  reduced  in  his  means,  that  he  was  not  able  to  follow  fuch  a 
commiflion,  where  his  prefence  would  be  neceffary,  his  all  being 
therein. at  ftake.  But  the  Court,  on  the  aSih  of  July  1720, 
^*  ordained  the  refpondent  to  depone  before  the  Ordinary^  if  be 
««  ibould  happen  to  come  to  Edinburgh  during  the  vacation ;  if 
^<  not,  they  granted  a  commiflion  to  take  the  refpondent *s  oath  at 
^*  London."  And  upon  the  25th  of  November  1720,  the  com- 
miflion was  renewed  upon  the  refpondent's  petition* 

Interrogatories  being  fettled  by  the  Court,  the  appellant  was 
examined  thereon  by  a  commiflioner  at  London.  The  import  of 
his  depofition  was,  that  the  refpondent  acknowledged,  that  the 
appellant  never  delivered  the  deed  of  refignation  to  him  the  re- 
fpondent in  whofe  favour  it  was  conceived,  and  that  the  refpond- 
ent never  gave  the  appellant  any  confideration  for  the  fame. 
That  he  knew  nothing  of  any  conditions  upon  which  the  (aid 
deed  of  refignation  was  delivered ;  nor  did  he  ever  hear  from 
the  late  Earl  of  Kinnoul,  Sir  Patrick  Murray,  or  any  other  perfon 

wbatevcri 
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whatever,  of  any  conditions  upon  which  the  faid  refignation  was 
given  ;  and  had  heard  and  verily  believed  that  the  conditions  in* 
(ifted  upon  by  the  appellant  were  referred  to  the  oath  of  the  faid 
late  Earl,  and  that  he  deponed  negative  thereto. 

On  the  24th  of  February  1721,  the  Court  "  found  and  de* 
"  dared,  that  the  dcpoGtions  did  not  prove  the  allrgations  made 
**  made  by  the  appellant,  and  therefore  adhered  to  their  former 
**  interlocutors  in  the  removing.*'  The  appellant  reclaimed,  in<- 
fifting  that  the  refpondent  (hould  be  decerned  to  account  for  the 
loflcs  the  appellant  fuftained,  by  his  being  difpoficfled  of  the 
premifes  ;  but  the  Court,  on  the  28th  of  February  1721,  *'  ad-* 
*'  hered  to  their  former  interlocutor,  without  prejudice  to  the 
'*  appellant  to  raife,  profecute,  and  infift  in  any  proper  a£lion 
*<  agaiuft  the  refpondent  for  his  intromiflion  with  the  appellant's 
*<  goods,  or  any  damages  done  to  the  appellant  by  difpoflefling 
•«  him  or  otherwifc,  as  accords.*' 

The  appeal  was  brought  from  *<  two  interlocutory  fentences  Intcrei 
"  or  decrees  of  the  Lords  of  Seffion  of  the  28th  of  July,  and  25th  ''  ^^f 
**  of  November  1720  and  the  affirmance  thereof  made  the  24th  '^*'' 
*<  and  28th  day  of  February  1721.  {a) 

Headf  of  the  Appellant*!  Argumeftt. 

As  00  deed  could  dived  the  appellant  of  the  right  and  title  to 
his  eftate,  or  convey  the  fame  to  the  refpondent^  unlefs  it  had 
been  delivered  to  him  by  the  appellant  (which  the  refpondent 
never  pretended  to  prove  was  done,  but  only  would  have  it  pre* 
fumed  to  have  been  done,  becaufe  it  is  now  in  his  power,)  the 
appellant  haying  fully  taken  off  that  prefumption,  by  the  refpond- 
ent^s  own  acknowledgment  upon  oath,  he  conceives  there  can 
remain  no  further  difficulty  in  this  affair.  And  as  the  delivery 
of  deeds  is  abfolutely  neceffary  for  altering  property,  fo  both  law 
and  equity  require  a  valuable  confideratton  for  the  conveyance^ 
(except  where  the  deed  itfclf  bears  to  be  made  for  love  and  fa- 
vour 1)  and  the  refpondent  in  his  depofitions  has  likewife  mofl 
honourably  acknowledged,  that  he  never  paid  one  iixpence  for 
the  eftate,  and  that  he  knows  not,  that  any  thing  was  paid  for  it^ 
by  any  other  perfon. 

The  appellant  conceives  it  would  be  hard  above  meafure  to  pro* 
ceed  toother  pr.'fumptions,  viz.,  that  the  faid  deed  was  delivered 
to  the  refpondent's  father,  and  the  price  of  the  efUte  paid  by  him 
for  the  refpondent's  ufe,  without  any  further  proof  \  for  by  that 
yule,  if  an  obligee  in  a  bond  fhould  execute  a  difcharge  J^e 
ftunteramU  pecuni^,  which  fhould  by  any  accident  fall  into  the 
liands  of  a  ftranger,  it  would  be  in  the  power  of  that  ftranger» 
by  giving  that  releafe  to  the  obligor,  ta  releafe  him  efle^^ually^ 
and  put  the  obligor  paft  relief,  which  juftice  cannot  allow: 
The  refpondent  therefore,  before  he  can  reap  any  benefit  from 
the  faid  deed,  muft  prove  not  only  the  delivering  of  it  to  hit 

(«)  Tbde  two  laft  ioterlocutan  are  not  mere  affinneBcet  oT  ihS  timfomMr,  k«t  en  cha 
jbcrita ;  whctCAs  the  otbcri  aie  mcrel|  oa  the  foipi  of  fioccft :  bat  l»  it  Aaa^e  in  thf 
Jottmali, 

father 
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father  for  his  ufe>  but  likewife  that  bis  father  paid  the  coofi<icrs^ 
ation  thereof* 

It  was  contended  by  the  refpondent^  that  as  the  appellant  htd 
acknowledged,  that  there  might  be,  when  the  decree  of  removing 
was  pafledt  fome  of  the  feu  duties  in  arrcar,  fo  that  the  faid  dc- 
creCi  though  only  £m' parity  being  grounded  upou  fome  real  <tebt^ 
though  not  equiralent  to  the  value  of  the  eftate,  was  capable  of 
being  confirmed  by  the  fubfequ^-nt  voluntary  furrender ;  and  thus 
that  the  faid  decree  ought  to  be  looked  i^pon  as  the  valuable  con- 
fideratiou  of  the  deed. 

Two  cyphers  put  together  are  of  no  greater  value  than  any  one 
of  them  was  before  i  a  void  deed  can  never  fupport  a  void  decree^ 
But  thefe  arrears  of  ft u  duties  were  iDconfiilerablc,  and  tendered 
before  the  decree  of  removing. 

tieads  of  the  Rejpondenfs  Argument. 

It  is  the  conftant  praAice  of  the  Court  of  Srflion  to  grant  com- 
tniffions  to  examine  parties  up<m  oath,  efpccially  if  out  of  thd 
kingdom :  and  the  refpondent  was  at  that  tiine  -atcending  the 
fervice  of  Parliament,  and  was  examined  by  a  commiffioneT 
named  by  the  appellant. 

The  refpondent  does  indeed  fwear,  that  the  deed  was  not  de- 
livered to  him  by  the  appellant,  nor  did  he  give  any  valuable  con- 
fiderarion  for  the  fame  \  but  then  he  adds  the  reafon,  that  the 
whole  was  tranfaded  by  the  late  Earl  of  Kinnoul,  his  father  $ 
to  him  the  deed  was  delivered,  and  no  doubt  there  was  a  confidcr" 
ation  given  by  him ;  and  it  is  plain  from  the  depofition  of  the 
late  Earl  of  Kinnoul,  that  the  fame  was  delivered  without  anv 
condition.  And  the  appellant  likewife  brought  an  adion  agatoft 
Sir  Patrick  Murray,  infixing  that  the  deed  was  depofited  with 
him  upon  trufti  not  to  be  given  up  but  uoon  perform4nce  f  the 
conditions  before  mentioned ;  and  Sir  Patrick  being  examined 
upon  oath,  fwore  that  the  faid  deed  was  never  depoSted  in  hb 
hands,  and  fo  there  could  be  no  truft  ttpofed  in  him  \  and  ac- 
•  cordingly  the  Courts  on  the  24th  of  February  1721,  aflbilzied  the 
faid  Sir  ratrick  from  the  appelhnt's  a£lion. 

The  appellant  likewife  tnfifted  that  one  Mercer,  the  refpond- 
ent's  agent  in  Scotland,  might  be  examined  how  he  came  by  die 
faid  deed  \  and  whether  he  knew  or  had  heard  of  any  and  #hit 
conditions,  upon  which  the  fame  had  been  depofited  :  and  Mr. 
Mercer  beingexamined  fwore,  that  the  faid  deed  was  fent  to  hioi 
by  the  late  Earl  of  ICionoul  to  be  made  u(e  of  in  the  a^on 
of  removing  at  the  fuit  of  the  refpondent  againft  the  appelhnt, 
and  had  heard  that  the  fame  was  delivered  by  the  appellant  to  the 
i^id  late  earl  \  and  that  he  never  heard  from  the  faid  late  earl,  or 
jany  other  perfon,  of  any  conditions,  upon  which  the  faid  deed  was 
granted  and  depofitedt  except  what  was  tnfifted  upon  by  the  ap- 
pellant ip  his  pleadings. 

The  refpondent's  father  obtained  a  decree  againft  the  appeOaot 

in  1707$  voiding  bis  right;  the  appellant  conttnned  to  poffeftthe 

.    premifes  after  that  u  a  tenant  at  will^  and  paid  the  rent  for  the 

fame't 
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fjme;  the  appellant  in  1713  executed  a  renunciation  of  all  the 
title  and  intereft  he  had  to  thefe  premtfes,  and  that  renunctatioa 
was  abfdute  without  any  con/iition ;  the  appellant  after  that  time 
bas  poffeflfed  as  a  tenant  at  willi  and  run  greatly  in  arrear,  which 
obliged  the  refpondent  to  bring  his  adion  of  removing  againft 
him,  whereupon  he  recovered  judgment  ;^  the  refpondent  hat 
'been  for  feveral  years  kept  in  law  fuits  by  the  appellant  a  paapeTf 
and  will  in  all  events  be  a  v^ry  great  lofer. 

After   hearing  counfel,  //  is  ordered  and  adjudged^  thai  the  Jo^gmwt. 
petition  and  appeal  be  difmiffed^  and  that  the  interlocutory  fentencis  or  de^  -^^^^^ 
rrees  therein  complained  of  be  affirmed > 

The  Appellants'  Cafe  is  figned  by  himfelf. 

for  Refpondent.         Rob,  Raymond.     Will.  Hamilton. 


Ex  parte 

l>avid  Falconer,  of  Newtown,  Efq,         -         Appellant;     Cafe  %^ 

The  Principal  and  Mafters  of  King's  Col- 
leee,  and  thejProvofl,Baillies  and  Council 
of  Aberdeenj        ....  Refpondents. 

f  3jft  Jan.  1721-2. 

jPry/finv^niM.— T«io  Jeedt  of  mortificKion  m  fivoor  of  the  fame  pHbot,  Wat  of 
oiflcrent  dates,  and  for  different  fumsj  found  io  the  grantors  repofitorift^  did 
DOC  both  fubfift. 

A  proof  of  his  imeafioa  allowed  by  the  inflrumentary  witneiTet. 

^T^HIS  appeal  was  upon  a  point  precifely  fimilar  to  the  other  ap* 
^    peal  at  the  inftance  of  the  fame  appellant,  (No.  84  of  this 
.CoUedion).     In  addition  to  the  two  deeds  in  the  former  appeal  ^ 

recited^  relative  to  the  education  of  the  fcholars  at  the  fchool  of  * 
Conveth }  the  late  Sir  Alexander  Falconer  of  Olenfarquhar,  exe- 
cuted two  others  for  maintaining  and  educating  certain  boys  at 
the  King's  College  of  Aberdeen. 

On  the  3d  of  December  17 12,  Sir  Alexander  Falconer,  by  t 
4lced  upon  the  fame  recital  with  the  firft  deed  in  the  former  appeal 
recited,  left,  mortified,  and  appointed  i8o/.  Scots,  papble  yearly 
bv  bis  heirs  out  of  certain  lands,  to  the  principal  and  mafters  of 
Sai^g's  CoUege  Aberdeen,  for  educating  and  maintaining  three 
boys  at  the  rate  of  6o/.  Scots  each  vearly,  at  the  Plulofi)phy  Col* 
lege  there;  which  boys  fliould  be  fufficiently  qualified,  and  be  of  the 
Bane  of  Falconer,  in  the  firft  place,  if  any  foch  there  were,  and 
tnde&ttltof  them,  of  any  other  boys  duly  qualified,  that  ihottld 
be  bora  or  educated  within  the  parifli  of  Conveth ;  the  firft  pay« 
oieot  to  be  at  the  fitft  term  of  Whitfunday,  or  Martinmas  after 
jMsdeceafik    Tbe  petmts  and  pttfentcf s  were  the  fame  m  in  die 
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fof  mtr  deed,  namely  his  heirs  and  fuccefibts  of  the  name  cf 
Falconer. 

On  the  7th  of  Augud  17 16,  Sir  Alexander  executed  another 
deed  upon  the  fame  recital  as  in  the  former,  whereby  hr  left  and 
mortified  3^0/.  Scots,  payable  out  of  the  f^me  lands,  in  the  fame 
manner  and  at  the  C^vnc  terms  with  the  former,  to  the  Provoft^ 
Baillies  and  Council  of  Aberdeen,  for  maintaining  at  the  fatd  King's 
College,  four  boys  of  the  name  of  Falconer,  if  any  fach  there 
were,  and  in  default  of  fuch,  any  other  boys  that  (hoald  be  bora 
or  educated  within  the  parifti,  or  at  the  fchool  of  Conveth  \  add- 
ing a  claufe  not  contained  in  the  former,  **  that  for  the  fecurity 
**  of  his  heirs,  the  tiutlees  Ihould  report  the  boys'  difcbarges  to 
^*  the  patrons  and  pref^'nters  within  a  ye^r  iind  a  day  after  they 
(hould  receive  fuch  year's  allowance  *,"  and  a  provifo,  **  that 
in  cafe  of  variance  between  (ho  patrons  and  the  faid  magi* 
••  Urates,  the  firft  miniiler  ferving/thc  cure  for  the  time  at  the 
**  church  of  Aberdeen,  and  the  niinifter  of  Conveth,  were  to 
••  decide  and  determine  the  fame." 

Neither  of  thefe  deeds  were  delivered,  but  found,  with  the  two 
others  in  the  former  appeal  mentioned,  in  the  repofitories  of  the 
deceafed  at  the  time  of  his  death.  The  refpondents  brought  an 
action  alfo  againfl  the  appellant,  the  heir  of  Sir  Alexander  Fal- 
coner, deceafed,  for  payment  of  the  feveral  fums  contained  in 
both  the  afor^faid  deeds.  The  appellant  made  defences,  and  the 
Court,  on  the  29th  of  December  1719)  '*  found  both  the  mortifi- 
<*  cations  made  by  the  faid  Sir  Alexander  Falconer,  of  Gleafar- 
*<  quhar,  in  favour  of  the  College  of  Aberdeen,  to  fubfift." 

The  appellant  reclaimed,  and  by  his  petition,  amongft  other 
things,  prayed  leave,  as  in  the  former  cafe,  to  examine  the  ioftru- 
mentary  witnefles ;  but  the  Court,  on  the  15th  of  January  lyar* 
**  adhered  to  their  former  interlocutor,  and  refufed  the  defire  o£ 
*«  the  petition." 

The  appeal  was  brought  from  '<  an  interlocutory  fentcnee  or 
'*  decree  of  the  Lords  of  Scffion  of  the  tpth  of  December  17199 
*<  and  the  affirmance  thereof  the  15th  of  January  following," 
His  argument  was  the  fame  as  in  the  former  appeal. 
Whereas  tbit  day  was  appnnted  for  bearing  Cmtifel  ex  parte  t^om 
iiispetitwn  ami  appeal^  ceunfel  appearing  for  tbe  appeilanty  but  m  €9m^ 
for  the  refpondents^  and  the  appellants  counfel  being  beard  and  nialUb* 
drawn  s  and  the  order  and  judgment  of  this  Hoafe  of  the  4ti  of  May 
lafi^  on  the  appeal  wherein  the  faid  David  Falconer  was  appeltaxt^  emd 
others  were  refpondents^  being  reads 

It  is  ordered  and  adjudged^  that  the  faid  interlocutor  of  the  Tjg^bof 
December  1  Ji^tjinding  the  two  nwrtificatums  fidfified  as  twofeparati 
douativeSf  emd  the  interlocutor  of  the  i$tb  of  Januairy  foiUnvittg^  im 
affirmance  thereof^  be  reverfed  :  and  it  isjurtker  ordered  and  aJ^ot^td^ 
that  the  appellant  be  at  liberty  to  examine  the  inftrumetOary  witn^s 
^cording  to  hit  petition  td  the  Lords  of  Seffionfor  that  purpeft^  r^rvm 
ing  to  tife  Principal  and  Majiers  of  Kin^s  CoUege  ofAberdem^emd 
the  Prav^f  Batllies,  and  Council  of  the  faid  City  rfAherdoen,  att  dt^ 
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fifictTf  am^ent  in  Awy,  tf^foi^  /A^  nvkntjfes  ;  and  fucb  furtbtr 
proc$edings  Jball  thereupon  be  bad  htfou  the  Lords  of  Sejfion  as  /# 
jte/iifejiall  appertain. 

For  Appellant,      Uo*.  Raymond.     Will.  Hamilton. 


John  AUardice,  Merchant  in  Campvere,         Appellant ;     Cafe  90- 

Jane  Smart,  Widow  and  Executrix  of  the 
Appellant's  Father,  for  herfelf  and  her 
Children,        -        -        -        -        -        Refpond^nt.    , 

nth  Feh.  i7aT-2, 

Prtv'iJLnt  t9  Heirs  and  ChUJren  — -A  fpecUl  provifion*  in  •  mtrriage  contn^^ 
of  faoM  of  money  to  be  laid  out  on  land  or  other  good  fecur ity«  and  »lfo  of 
conqueft  in  Uadi,  heritage^,  Afliingt,  fums  of  nnoncy  and  othersy  to  the  MtirM 
of  (he  marriftge,  went  to  all  the  childrep,  and  no%  to  the  eldeft  fon  only. 

A  ^ifcharge  of  provifiooa  granted  by  two  children  to  their  fathrrt  in  confidera* 
tion  of  a  certain  fum  of  moneyy  paid  to  them,  operated  in  hia  favour  with 
regard  to  the  remainder  of  their  proviliont,  and  not  in  favour  of  another 
ehtid,  who  did  not  difcharge. 

/ftfr.— A  boofe,  part  of  cbc  cooqueil  of  a  firft  marriage,  ia  difponed  to  a  pcrfoii 
and  hit  wife  in  eon^unSt  fee  and  life-reot,  and  to  the  bairns  ot  the  marriage 
in  fee,  wiioni  filing,  to  'he  heirs  of  the  huA>and  :  the  huiband  being  fiar 
might  ftttle  tlie  liie-rent  theiaof  on  a  fecond  wife* 

T>Y  contrad:  of  marriage  in  September  1683  between  John 
^  AUardice,  Merchant  in  Aberdeen,  and  Agnes  Mercer  htf 
firft  wife,  the  appellant's  father  and  mother  both  now  deceafed^ 
the  faid  John  AUardice  obliged  himfelf  to  lay  out  3000  merkt 
Scots  of  his  own  money,  together  with  the  Jike  fum  he  was  to 
receive  with  his  wife  as  her  portion,  upon  land,  or  other  good  few 
curity,  and  to  fettle  the  fame  upon  himfelf  and  the  faid  Agnes 
Mercer,  in  conjun£k  fee  and  life-rent  of  the  longeft  liver  of  them 
two,  and  the  heirs  to  be  lawfully  procreate  between  them ;  whom 
failing,  to  the  faid  John  AUardice,  his  heirs,  executors,  and  aflig*  ^ 
nees*  The  contrad  contained  this  provifo,  **  that  whatfoerer 
*^  lands,  heritages,  fifliings,  debts,  fums  of  money  and  others,  it 
<<  (hall  happen  either  of  the  faid  parties  to  conquer,  acquire,  or 
**  fucceed  to,  during  the  time  of  the  faid  marriage,  the  ietrs  of 
^  the  marriage  (haU  fncceed  thereto  in  integrum." 

In  1684,  ^f^^  the  marriage  had  taken  effe£l,  John  AUardtcet 
the  appeUant's  grandfather,  by  difpofition,  conreyed  a  houfe  and 
its  pertinents  in  Aberdeen,  to  the  faid  John  AUardice  the  father, 
mnd  the  faid  Agnes  his  fpoufe,  in  conjun£i  fee  and  life-rent  to  the 
longeft  liver  of  them  two,  and  to  the  kairm  lawfuUy  begotten,  or 
to  be  begotten,  between  them  in  fee  ^  whom  failing,  to  the  heirs 
of  John  the  father. 

In  1700  the  appellant's  mother  Agnes  died,  leaving  iflue  the 
mppeUant  and  two  daughters,  the  children  of  that  firft  marriage. 
And  at  this  time  the  fa^ei'i  free  ftock  amounted  to  about  1 8000/. 

Scots, 
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SeotSybefidet  the  faid  houfe  and  pertinetifs  in  Aberdeen^ralaed  m 
his  books  at  5^10/.  i6r.  9dL  ScotSt  and  all  his  houfehold  goods. 

In  Janaarjr  170J  a  contraA  of  matriage  was  entered  into  be- 
tween the  appellant's  father  and  the  refpondent  Jane  his  fecond 
wife,  by  which  be  obltgrd  himfelfto  Uf  out  15000  merfcs  of  his 
own  nion«y,  together  with  the  fam  of  7000  merka  he  was  to 
receive  as  the  faid  Jane's  portiony  upon  land  or  other  good  fecu- 
rttyt  and  to  fettle  the  fame  upon  himfelf  and  the  faid  Jane  in  con- 
junct fee  end  life-rcnt,^  and  to  the  children  to  be  procreated  of 
the  marriage  in  fee,  whom  failir^f;,  to  be  the  heirs^  eze cutorsi  and 
«Sgnees  of  the  huiband ;  and  hie  likewife  obliged  himfelf  to  infeft 
the  wife  in  the  faid  houfc  in  /vberdeen  in  life-rent  daring  her 
widowhoods  in  cafe  ihe  (liouki  furrire  htm,  which  he  obliged  htm« 
M(  to  warrant ;  but  it  was  provided,  that  if  the  refpoodent  (honld 
after  his  death  be  cvidked  thereout,  (he  fliould  be  allowed  looil 
Scots  yearly  for  the  renr  of  any  other  houfc  (he  (hould  think  fi( 
to  take. 

The  appellant,  being  bred  a  merchant,  was  fettled  at  CampTerCf 
an^l  bis  father  gave  him  an  advancement  to  a  cooGderable  amount. 
The  two  daughters  of  the  firft  marriage  were  married  in  the 
father's  life-time^  and  he  gave  each  of  them  4000  merks  for  their 
portions  \  and  che  daughters,  by  their  contrads  of  marriage^  dif* 
charged  him  of  all  provi(ion8  they  could  refpedively  claim  bf 
their  mother's  marriage  contrad  or  otherwise  howfoev^r. 

The  appellant's  father  died  in  May  17 18>  leaving  <cbe  rcfpond* 
ent|  his  widow,  and  nine  childreni  four  fons  and  five  daughters,  of 
the  fecond  marriage.  By  his  will,  and  a  codicil  thereto,  he  named 
his  wife,  the  refpondent  Jane,  fole  executrix  and  uniyerfal  lega* 
^e,  with  the  burden  of  payment  of  6o«o  merks  to  each  of  the 
four  fons,  and  4000  merks  to  each  of  the  five  daughters  of  the 
fecond  marriage,  and  of  fome  fmall  legacies  to  the  children  of  the 
firft  marriage.  After  his  father's  death,  Uie  appeDant  was  cog* 
nofced  heir  to  him  in  the  afovcfaid  houlb  and  premifes  in  Aber^ 
deen,  and  infeft.  Bcfides  that  houfe  and  premifea»  and  honfe- 
hold  goods^  the  deceaied  left  about  39*535^*  ^^*  ^*  Scota  of  per? 
*    fonal  eftate,  including  heirihip  moveables. 

Soon  after  his  father's  death  the  appellant  brought  an  aQion 
before  the  Court  of  Seffion  agatnft  the  refpondent,  for  recoverjr 
of  the  i8,oQo/i  Scots,  being,  as  he  ftated,  his  fadier's  ftock  at 
the  diflblution  of  the  firft  marriage,  after  deduction  of  the  8000 
merks  paid  to  his  two  fitters,  and  for  recovery  of  the  laid  honCe 
in  Aberdeen,  as  being  emquefi  of  the  firft  marriage,  and  provided 
to  the  heir  thereof,  and  to  have' the  lame  freed  of  the  refpond« 
cut's  life-rent.  The  refpondent  made  defences,  and  the  matter ' 
being  debated  before  the  Lord  Ordinary,  who  reported  the  fame 
to  the  Court,  their  lord(hips,  on  the  i6th  of  February  17209 
y  found  that  the  heirs  of  the  firft  marriage  have  right  to  all  the 
**  coMjuefi  during  that  marriage,  in  regard  that  at  the  time  of 
^  their  mother's  death,  there  was  a  fufficieot  fund  to  anfwer  the 
\*  pipTifions  in  both  conttadt  of  marriage  1  and  fowid  that  ths 
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*'  proviCons  in  favour  of  the  heirs  of  the  iirft  marriage 
**  are  to  be  underftood  i»  favour  of  the  childreti  of  the  mar- 
•*  riage^  of  whom  there  being  three  in  numberi  and  two  of 
'^  them  having  accepted  of  fpecial  furns  from  the  father,  in 
^'  fadsraQion  of  4U  they  could  ciaioi  by  virtue  of  the  faid  con* 
^*  tfa<^(  therefore  the  appellant  was  only  entitled  to  claim  a 
**  third  (hare  of  thefe  proviHIoDs ;  and  found  that  the  provifiona 
**  in  the  fecoud  contract  of  marriage  are  rational  and  fuitahle 
'<  proviGons ;  and  found  that  the  rcli£l  hat  right  to  the  life-rent 
*'  of  the  houfe  provided  to  her  by  the  contract  of  martiage  Dvich 
**  her  huibandy  who  was  fiar»" 

The  appellant  reclaimedi  and  after  anfwers  for  the  refpondent, 
and  a  hearing,  the  Court,  on  the  14th  of  July  1720,  ^<  found 
'<  that  two  daughters  of  the  fir  (I  marriage  having  accepted  of 
*^  provifions  in  their  contrails  of  marriage,  in  fatisf^dion  of  all 
'<  that  could  fall  to  them  by  their  mother's  contrafb ;  which 
*<  proviGoa  being  lefs  than  would  have  fallen  to  them  as  two 
<<  of  three  children  of  the  firft  marriage,  fuppofing  that  all  the 
*<  children  of  that  marriage  were  entitled  to  an  equal  (hare  the  / 
^'  furperplusof  the  two* thirds  more  than  the  provifions  received 
<<  did  not  accrefce  to  the  fon  of  the  faid  marriage  but  was  at  the 
'<  (ather^s  free  difpof^^I ;  and  before  anfwer  to  the  debate,  whether 
**  the  provifions  in  the  firft  contra£t  in  favour  of  the  Mr^ 
*^  of  that  marriage,  did  entitle  the  fon  of  that  marriage  to  the  fuc« 
**  cefTion  thereof,  exclufive  of  his  two  Qfters,  or  if  the  three 
<<  children  had  an  equal  intereft,  ordained  the  records  of  retoura 
<<  in  the  Chancery  to  be  infpe£led,  and  that  either  party  might 
**  have  accefs  thereto,  that  it  might  appear,  whether  in  the  cafe  of 
^<  provifions  of  fums  of  money,  or  other  moveables  in  favour  of 
'*  the  heirs  of  a  marriage,  the  elded  fon  of  that  marriage  be  not 
<'  ufually  and  nniformly  retoured  heir  of  provifion  of  the  marri- 
f<  age,  exclufive  of  daughters,  or  younger  fons  ;  Or  if  ufually,  or 
'<  in  any  cafe,  more  fons  and  daughters  of  a  marriage  are  found  to 
*<  be  retoured  heirs  of  provifion,  by  a  virtue  of  a  contrad  of  mai^ 
^^  riagc  conceived  in  the  terms  aforefaid ;  and  that  the  direflors 
«*  of  the  Chancery  fhould  certify  what  appeared  thereon )  and 
*^  found  that  the  claufe  of  acquifitioa  in  the  deceafed'a  firft  con- 
<<  tT%Gt  comprehended  goods,  merchandize  and  gear  ^  and  alfo 
■''  found  that  the  fpecial  fum  provided  to  the  children  of  the  fecond 
^  marriage,  is  in  the  firft  place  to  be  taken  out  of  the  acquifition 
^  during  that  marriage,  and  that  the  fame  does  afied  the  acqui- 
<<  ficion  of  the  firft,  in  cafe,  and  in  fo  far  only  as  the  aquifitioa 
^<  of  the  (econd  marriage  falls  Ihort  of  fatisfying  the  fame. 

The  parties  thereupon  procured  certificates  mm  the  deputy* 
direflor  of  Chancery,  the  firft  of  which,  obtained  by  the  appelhnt^ 
iiatedthe  iSthof  July  ijzo*  **  certified  after  infpe£tion  of  the 
^  regifter  of  retours  he  found  that  the  eldeft  fon  of  a  marri«> 
<*  age  is  ufually  and  uniformly  retoured  as  heir  of  provifion  of  the 
<<  matriage,  and  that  folely  and  no  other  perfon  joined  with  him  | 
M  and  that  in  no  cafe  did  it  occur  therein,  that  more  fons  and 
*<  daughters  of  a  marriage  are  retoured  heirs  of  provifion  by  vn> 
<<  -the  of  a  contra^  of  marriage  conceived  in  favour  of  the  heirs 
'       '  Dd  «  of 
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*<  of  a  marriage.'*    The  other  obtainfd  by  the  refpondenti  dated 
the  loth  of  January  1720-I1  bore    «  that  it  did  not  occur  in  the 
'    **  regifters  of  retours  in  Chancery,  that  any  perfon  is  fenrcd  heir 
'*  of  proYiHon  to  fums  of  money  or  other  moveables/* 

After  production  of  tliefe  certificates  and  hearing  the  import  of 
the  word  ^^/V/ debated,  the  Court  on  the  nth  of  January  1720-1, 
<*  found  that  the  three  children  of  the  fir  ft  marriage  had  an 
<'  equal  intcreft  in  the  provifions  contained  in  their  mother's  con- 
*'  ira£l  of  marriage.'' 
Entered.  The  appeal  was  brought  from  ^*  feveral  interlocutory  fenfences 

«  Nov.  t(  Q^  decrees  of  the  Lords  of  Seflion  in  Scotland,  of  the  i6th  of 
"  February,  and  14th  of  July  1720,  and  of  the  1  itb  of  January 
*'  following.'* 

Heads  of  the  jlppellanfj  Argument* 

Though  by  the  conception  of  the  firft  contrad,  the  heirs  of  the 

marriage  are  to  fucceed,  which,  when  the  fubje£l  of  the  fucccffion 

is  perfonal,  m^y  admit  of  the  interpretation,  that  the  prorifioa 

was  in  favour  of  the  children  ;  yet  ftill  the  father  had  the  power 

of  divifion,  and  as  he  has  only  given  4000  merles  to  each  of  the 

daughters,  which  they  accepted,  this  was  nothing  but  a  diridiog 

to  each  of  them  their  (hare  thereof »  leaving  the  reft  for  his  ou^ 

fon  to  fucceed  td,  who,  properly  fpeaking,  is  the  only  heir  of 

the  marriage.     Without  this  the  faid  contrad;  could  never  be  fa!- 

filled,  wherrby  the  fuccefiion  to  the  conqueft  was  provided  to  the 

heirs  of  the  marriage  in  integrum.  And  this  appears  to  have  been  the 

father's  intention  ;  fince  he  took  no  affignment  of  any  pretenfions 

his  daughters  might  have  thereto,  but  gave  them  fuch  a  provlfioo 

as  he  thought  was  luitable,  with  refpe£l  to  the  heir,  and  the  extent 

of  his  fortune. 

As  to  the  houfe  in  Aberdeen,  it  is  out  of  the  qaeftion;  the 
appellant's  father,  during  his  firft  marriage,  having  received  t 
difpofition  fmrn  his  farher  to  him,  in  favour  of  himfclf  and  i»S 
wife,  in  conjun£k  fee  and  life-rent,  and  to  the  heirs  of  that  mar*  j 
riage  in  fee ;  and  the  appellant,  who  alone  could  be  heir  of  the 
marriage  in  lands,  is  accordingly  cognofced  heir  and  iofefr.   I( 
appears  from  the  fecond  contra£l  of  marriage,  that  both  parties 
were  diffident  of  the  eflFe£t  of  the  refpondcnt's  life-rent  in  th* 
Houfe;  for  though  the  apprlUnt's  father  warranted  it,  yet  he 
provided  that  in  cafe  of  evii5lion,  his  heirs  (hould  only  be  liable  A 
J 00/.  bcors  per  annum,  for  the  rent  of  another  houfe;  vhidi   1 
100/.  Scots   ought   to  be  taken  out   of  the  acquifition  during  J 
the  fecotid  marriage,  rather  than  that  the  appellant,  the  heir  of 
provifion  of  the  firft  marriage,   and  confequently  a  creditor, 
(hould  be  burdened  therewith. 

As  to  the  father's  fiock,  which  amounted  to  1 8,000/.  Scots,  tt 
the  diflblution  of  the  firft  marriage,  and  to  20,000/.  by  the  in* 
provement  thereof  at  the  time  of  entering  into  the  fecond  mtf* 
riage,  the  provifion  of  15,000  merks  to  the  children  of  tlw  '^* 
cond  marriage,  where  the  remainder  included  the  fpecial  pronfioii 
of  6000  merks  in  the  firft  contra£t  was  invalid.    But  thntncither 
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Wail  DOr  could  be  a  difpofition  nor  affignation  to  any  part  ot  the 
deceafed^s  (lock  at  the  time  of  entering  into  the  fecond  marriage  2 
all  the  father  could  do  was  to  oblige  himfelf  in  the  fum  of  i  j,ooo 
mcrks  certain  to  the  children  of  the  fecond  marriage^  which  muft 
always  be  fuppofed  to  be  made  good  out  of  any  other  feparate 
eftate,  which  he  had|  or  might  acquire  without  prejudice  to  his 
obligations  in  his  firfl  contradl  of  marriage  ;  the  children  of  that 
marriage  being  properly  creditors  to  the  father*  And  the  father^ 
at  bis  deaths  left  an  eftate  behind  him  fufficient  to  fatisfy  both  hit 
marriage  contra£ls. 

With  regard  to  the  interlocutor  finding  that  the  three  children 
of  the  firft  marriage  had  an  equal  intereft  in  the  proviGons  con* 
tained  in  their  mother's  contract  of  marriage ;  the  in^port  and 
eonftant  acceptation  of  the  word  teiri,  in  all  deeds  and  Writings,  is 
always  underftood  in  favour  of  the  ^Ideft  fon  ;  the  only  cafe  wherein 
daughters  are  joint-heirs  with  the  eldtft  fon^  in  the  perfonal 
eftatCs  being  where  they  are  left  unprovided  by  the  father ;  which 
is  no  way  applicable  to  thi^  cafe.  The  uniform  and  ufual  prac*^ 
ticeof  the  records  of  retoars  in  the  Chancery  in  Scotland,  evi- 
dently (hews  that  the  appellant  only  was  capable  of  being  retoured 
heir  of  proviCon  in  the  contra£l  of  marriage,  and  he  accord* 
iogly  was  fo  retoured*  By  this  interlocutor  the  two  daughters 
are  entitled  to  an  equal  (haie  of  the  whole  provifions  in  the  con- 
trad,  both  real  and  perfonal^  which  is  dlre£lly  contrary  to  the 
conftant  praAice  of  the  Scots  law,  and  the  univerfal  cuftom  of 
all  degrees  of  perfons,  who  always  make  a  difference  between  the 
cldeft,  and  younger  fons,  and  daughters,  even  where  provifiona 
are  to  children  \  much  more  when  to  heirs.  It  is  evident  that 
this  was  the  intention  of  the  parties  to  the  contra£l  by  their  ufing 
fimply  the  word  heirs^  the  meaning  of  which  they  could  not  be 
ignorant  of,  and  by  the  particular  enumeration  of  the  fubjedls 
provided  to  the  heirs,  viz.  lands,  heritages,  fifhings,  &c. 

The  decree  of  the  Court  feems  inconfiftent  with  itfelf,  fince 
the  Court  of  Seffion,  by  the  firft  part  of  their  interlocutor  of  the 
l6th  of  February  1720,  find  that  the  heirs  of  the  firlt  marriage 
have  a  right  to  the  acquIHtion  during  that  marriage,  which  the 
refpondcnt  has  acquiefced  in  ;  and  yet  it  is  not  alleged,  that  more 
than  8ooo  merks  has  been  paid  :  and  the  provifion  to  the  appellant 
and  his  fifters  by  the  codicil  to  their  father's  will  comes  far  Qxort  of 
fulfilling  the  provifions  in  the  fir  ft  contra£t. 

Heads  of  the  Refpondehfs  Argument. 

The  appellant  has  only  a  right  to  the  third  of  what  his  fathe' 
had  at  the  diflblution  of  the  firft  marriage,  for  the  provifion  is  ia 
favour  of  heirs  to  be  latsffuUj  procreate  between  the  father  and  mo* 
ther  ;  which  can  have  no  other  meaning  but  the  children  of  the 
marristge^  and  not  of  the  heir  male  only,  cfpecially  in  cafes  wheie 
there  is  nothing  but  perfonal  eftate ;  and  the  rather  fince  the 
6qqo  merks  agreed  to  be  fettl^d^  is  to  go  in  the  fatne  waf  as  the 
xonqueft,  which  plainly  (hews  4he  import  and  meaning  to  have 
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been  all  the  children,  otherwife  the  younger  children  muft  hire 
had  nothing. 

'fhe  father  being  bound  to  apply  the  conqueft  to  the  chiUreo 
of  the  firft  marriage,  he  might  difcharge  that  obligation  the  belt 
way  he  could  to  the  fatisfaflion  of  the  parties  ;'and  as  he  wai  At 
debtor,  whatever  advantage  is  obtained  by  any  tranfadioni  moft 
be  to  the  ufe  of  the  father  i  for  he  muft  be  prefumed  rather  to 
difcharge  himfelf,  than  to  acquire  any  right  to  another.    Thetfro 
fifters  were  then  entitled  each  of  them  to  a  third  (hare,  the  father 
agrees  with  them  for  a  lefs  fum,  and  that  muft  and  can  only  be  to 
the  benefit  of  the  father,  who  was  their  debtor ;  and  this  the  rather 
fince  he  had  been  at  the  expence  of  their  education  and  marriages 
after  his  fecond  marriage,  which  fo  far  diminished  the  Gonqwft  of 
the  fecond  marriage,  to  which  the  refpondent  and  her  children 
had  a  right.    Nor  could  there  be  any  occafion  for  an  afligameat 
to  the  daughters  (bares,  for  the  father  being  debtor,  the  releafs 
extingui{hed  the  debt ;  and  the  father  was  fo  far  from  inteodiag 
any  benefit  to  the  appellant  by  thef&  tranfaf^ns,  that  he  ex* 
prefsly  declared  in  his  fettlemenrs,  that  the  fum  of  10,000  merks, 
and  fee  of  the  houfe  given  to  him,  (honld  be  in  full  of  all  he 
could  claim  by  his  mother's  contra^  of  marriage,  or  any  other 
way  whatfoevcr. 

With  regard  to  the  houfe  in  Aberdeen,  the  father  was  k\kt 

thereof  in  fee,  he  could  have  difpofed  of  it  to  whom  he  pleafed^ 

and  confequencly  the  fettlement  thereof  upon  the  refpondcnc  for 

her  life  only,  cannot  be  called  in  queftion  by  the  appellant}  sod 

the  rather  Cnce  the  father  has  warranted  the  faid  houfe  to  the 

refpondent,  which  warrandice  defccnds  to  the   appellant  as  hi» 

heir,  and  he  is  thereby  bound  to  perform  his  father's  deeds,  sod 

No.  ^o  of     cannot  call  any  of  them  in  quedion;  which  cafe  was  detcrminod 

thh  Coikc.  by  the  Houfe  of  Lords  in  1 7 1 8- 19,  in  the  cafe  Ay  ton  v.  Colrilk, 

*****  The  greateft  part  <jf  the  appellant's  father's  eflfcare  was  gained 

during  the  fecond  marriage  :  the  fortune  the  refpondent  broaght 

was  more  than  twice  as  much  as  that  of  the  appellant's  mother; 

the  appellant  has  had  his  education  at  the  expence  of  his  father, 

and  has  received  much  more,  than  any  of  the  children  of  the 

fecond  marriage,  who  muft  be  educated,  and  whofe  provifioniirt 

much  diminiihed  by  this  expenfive  fait,  and  the  provifions  for  tbt 

children  of  the  fecond  marrin|;c  are  entirely  rational. 

TttdinBent  After  hearing  counfel,  //  is  ordered  af*d  adjudged  tbat  the  fdi 

IS  Feb.        petition  and  appeal  be  difmijfed^  and  that  the  interiocutory  fentenctt  ^ 

171  t-a.        decrees  therein  complained  of  be  affirmed. 

For  Appellant,    Rob.  Raymond.        C.  Talhi. 
For  Refpondent,  Sam*  Mead.  WUL  Hamiitatt. 

Ho|v.Ljik-      In  the  important  cafe  of  Hog  v.  Lafliley,  in  the  Houfe  of  lonli 

TMaj'^*   7 May  1792,  a  judgment  of  tht  Court  of  Seflion  was  affirmedt 

B79a. '        which  found  that  renunciations  by  children  of  their  claim  of 

k^tim  oporated  ki  favour  of  a  child  who  did  not  renouncci  so^ 

.  not 
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oot  of  tbfi  father.  In  tbc  prefent  cafe  the  Houfe  affirmed  a  con* 
trarjr  doQrine  iaid  down  with  regard  to  the  renunciations  made  bj 
the  children  of  the  firft  marriage  of  their  provifions  by  contract. 


Joha  Walker  of  Edinburgh,  Merchant,     -    Appellant^      Cafe  91. 

Robert  Forrefter  of  Edinburgh,  Merchant, 
and  William  Macpherfon  of  Edinburgh, 
.    Writer,  .  -  .    Refpondents. 

x6i\iPeb.  1 721-2. 

Btai JU«  ftijmm^n.^-'Ku  adju4icauM)  obcaioed  tn  1678,  being  found  eitin- 

.    gotdied  by  receipti  of  the  reoCt  a  in  a  fubfcqueat  adion  of  count  and  reckon^ 

ing,  rbe  Court  having  found  the  defence  of  honafdei   faflicieot  to  libe.'ase 

till  the  date  of  the  interlocutor,  finding  the  adjudication  compenftd,  ind 

iKet  the  defenders  were  not  put  m  maldpU  by  the  dtatioDi  and  arreftmcnta* 

the  judgment  is  reverfed^  and   they  are  ordered  to  account  from  the  date  of 

the  arreftments  ufed  at  coinmeocement  of  the  foimcr  adion. 

Coft  and  Exptuet.'-^la  an  aAion  relative  to  the  commencement  oimahf^Ut^ 

the  Court  haTtag  found. that  the  fame  did   not  commence  from  the  date  of 

citation  and  arreftmenty  but  from  the  date  of  Ihe  decree,  and  refu  fed  the 

pvtfuer   hiscxpencetj  00  a  rever fai   of  the  j)idgment,  it  it  ordered  that  the 

Cottct  Uxy  and  afcertajn  the  cxpences  in  that  adion,  and  thu  the  fiime  be 

then  paid  to  the  appellant, 

JOHN  HANDYSIDE,  who  was  the  proprietor  of  feveral 
hoa&s  in  the  city  of  Edinburgh,  being  indebted  to  the  re«* 
fpondentt,  or  thofe  under  tkey  claim,  they  obtained  an  adjuJi*  / 
cation  of  tbcfehoufes  for  payment  of  the  faid  tiebt,  in  Dedembet 
1677  ;  and  by  virtue  thereof  got  into  pofleflTion  of  the  fame  in 
1678.  As  dated  by  the  appellant,  the  debt  due  totherefpond- 
cnts  or  thofe  junder  whom  they  claim  amounted  to  277/.  151.  Gd,^ 
and  the  yearly  rents  of  the  premifes  were  661,  1 3/.  4^. 

In  17^3  Janet  HandyCde,  the  daughter  of  the  faid  John  Handv* 
£de,  who  had  been  abroad  for  feveral  years,  and  who  claimed  rignt 
to  the  premifes  as  heir  to  her  father  who  had  died  many  yeara 
before,  conreyed  all  her  right  and  title  to  the  premifes,  and  sll  her 
t^ht  of  reverfion,  to  the  appellant ;  who  was  thereupon  infeft. 

The  appellant  foon  after  brought  his  a£kion  before  the  Court 
of  Seffion  againft  the  refpondents,  to  have  it  declared,  that  tho 
debt  due  to  thofe  under  whom  they  claimed  was  fatisfied  and 
^id  by  their  receipt  of  the  rents  and  profits ;  and  to  have 
the  refpondents  decreed  to  account  for  what  they  had  re** 
Ceived  over  and  above  the  payment  and  fatisfaAion  of  their  juft 
demands.  And  in  1714,  the  appellant  likewife  arrefted  the  renta 
in  the  bands  'of  the  tenants  ;  but  the  refpondents  having  found 
fecurity  to  make  the  fame  forthcoming  as  accords,  the  arreftmenfe 
^at  loofed,  and  the  refpondents  wort  fuffisred  to  continue  in 
poflefiukit  till  the  event  of  the  eaufe. 

D  d  3  Several 
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Sereral  preliminarj  defences  were  nowinfifted  onbythen- 
fpondcntSy  particularly  that  the  legal  was  expired  ;  but  it  appetN 
ing  that  there  were  feveral  informalittea  in  the  adjudication,  tbii 
defence,  among  others,  was  repelled. 

The  appellant  now  infifted,  that  the  premifes  (hould  be  (c- 
queftrated  (  but  the  refpondents  offering  to  find  fecurity  to  make 
the  rents  forthcoming»  the  Court  allowed  them  to  continue  in  the 
pofl'ciTion  upon  finding  fecurity  to  be  accountable  for  the  rents 
thereof  to  tbofe  who  had  bed  right  \  but  in  cafe  they  did  not 
find  fecurity,  that  thtn  a  fequeftration  (hould  ifluc. 

/tfter  various  other  proceedings  the  Court  on  the  13th  Ntveow 
ber  17 199  reduced  the  adjudication  as  null,  in  fo  far  as  concerned 
4000  metks  thereof,  and  as  to   5000  the  remainder  of  the  fum 
claimed,  found  the  fame  eztinguifhed  by  intromiffions }  and  by 
fubfequent  interlocutors  in  January   and  July  1720,  found  the 
refpondent's  right  extiogui(hed»  and  paid  by  the  receipts  of  them- 
felves,  and  thofe  under  whom   they  claimed^  and  therefore  re* 
duced  the  fame^  and  preferred  the  appellant  to  the  rents  in  time 
coming.    So  far  the  judgments  were  not  appealed  from, 
•vbjcaof         The  appellant  having   extraded  this  decree,  commenced  an 
ihtijrefeftt    aflion,  againft  the  refpondents,  to  compel  them  to  account  for, 
and  pay  to  him  the  reuu  they  had  received  pending  the  faid  adion 
from  17)3  to  1720.     The  appellants  made  two  defences  to  this 
aAion  ;  the  firfl,  that  the  decree  extrafled  by  the  appellant  having 
ordained  the  refpondents'  receipts  of  the  rents  to   be  imputed  in 
fatisfa£lion  of  their  debts,  they  could  not  now   be  compelled  to 
account   in  any  other  method;  the  appellant  however  having 
infilled,  that  the  refpondents  were  paid  their  debts  before  the  faid 
a^ion  commenced,  the  objtflion  of  the  refpondents  was  OYcr* 
ruled  by   the   court.      They    afterwards    contended,  that  they 
poflcITcrd  by  virtue  of  a  good  title,  a  right  that  was  thought  irre- 
deemable, and  confequently   that  they  were  ^c^^a ^i/i^  pofTetTors  i 
that  a  po^Teflbr  in  that  view  was  not  accountable  for  any  rents  of 
profits  lie  might  receive  out  of  the  premifes  in  queftion^  even  though 
another  perfon  fhoulJ  be  afterwards  decreed  to  have  a  better  right  5 
and  that  he  was  only  to  account  from  the  time,  fuch  other  right 
was  found  preferable  to  his,  upon  the  ground  of  the  maxim,  ^0^^ 
fide  p  yJforfacitfruBtis  percepios  et  confumpUs  fucs.     On  the  28th  of 
June    1 72 1,  the  Lord  Ordinary  «*  fuftained  the  defence  of  *wfi 
^'  fide  poficflion  to  liberate   the  refpondents  from  accounting  for 
*^  the  rents  proceeding  the  interlocutor  13th  November  I7i9>l>7 
^*  which  the  faid  adjudication   was  found  null,  and  repelled  the 
*<  allegation  of  the  refpoudent's  being  put  in   malajidi  by  the 
^  appellants  citations  and  arreftments/'    The  appellant  haTiog 
reclaimed|  the  Court,  by  feveral  interlocutors  of  the  14th  and  atft 
of  July,  and  22d  of  November  1721,  adhered  to  the  interlocutor 
of  the  Lord  Ordinary,  and  refufed  the  appellant  his  expcnces  in 
both  aAions, 
Intmd,  The   appeal  was  brought  from  an  *<  interlocutor  of  the  Ix)rd 

iOes.i;si.  f*  Ordinary  of  the  28tb  of  June  i7?i|  and  from  the  intcrlocutori 
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^  of  tbe  Lords  of  Seflion  of  the  14th  and  21ft  of  July>  and  22d  of 
•*  November  following. *" 

Heads  of  the  Appellant*  s  Argument, 

Though  the  law  does  inttulge  a  hona  fide  poflcdion  agatnft  re- 
petition* of  the  rents,  yet  to  that  is  required  a  well-grounded 
opinion  and  belief,  that  what  a  man  pofTcflcs  is  his  own,  and  no 
other  perfon's.  But  fo  foon  as  he  begins  to  doubt  of  his  x\^\it 
he  falls  into  a  malafidesy  and  ought  no  longer  to  retain  his  poflef** 
GoQ*  But  the  plea  of  bona  fides  cxatiox  avail  the  refpondents  in 
the  prefent  cafe«  fince  they  knew  they  poffeHed  by  a  redeemable 
rights  and  fince  they  alfo  knew  that  they  had  received  five  times 
more  than  paid  their  debt,  before  commencement  of  the  adion. 
When  that  was  once  begun,  and  the  rents  were  attached  in  the 
tenant's  hands,  and  the  refpondents  had  given  fecurity  to  account 
for  the  rents  to  fuch  pcrfon  as  (bould  be  found  to  have  rights 
there  cannot  be  any,  the  leAll  pretence  iotubonafide  poflcffion. 

The  appellant  has  prevailed  in  every  ftep  of  the  proceedtngt  and 
bad  18  interlocutors  in  his  favour;  and  fince  the  refpondents  have 
by  their  affected  delays  prolonged  this  aAion  for  feven  years,  and 
continued  in  poflcffion  of  the  premtfes  for  that  time,  and  pretend 
not  to  account  for  the  rents,  the  appellant  humbly  hopes  alfo  to 
bave  his  ezpences  allowed.  t 

Heads  of  the  Refpondenti  Argument. 

The  refpondents  had  no  reafon  to  doubt  their  title  to  be  an  ab- 
folute  right  to  the  property  of  the  premifes  in  queition,  fince  the 
adjudications  under  which  they  claimed,  not  being  paid  off  within 
the  time  limited  by  law  for  that  purpofe,  become  abfolute  rights, 
and  they  were  only  declared  redeemable  upon  fome  informalities, 
which  the  jrefpondents  did  not,  nor  could  difcover,  and  the  ap- 
pellant is  fo  fenfihie,  that  they  were  all  the  time  hona  fide  poflef- 
fors,  that  he  himfelf  demands  no  account  prior  to  the  a^ion.  A 
citation  or  commencing  of  an  afVion  is  no  argument  to  take  away 
hona  fidi  poflcffion,  becaufe  till  judgment  be  given,  the  title  o£ 
the  pofleflbrs  is  good,  efpecially  in  a  cafe  where  it  is  doubtful 
which  of  the  parties  had  the  bed  right,  or  where  the  title  of  the 
pofleflbrs  was  evidently  a  preferable  right,  and  fo  fuftained  by  the 
Court  till  the  very  date  of  the  interlocutor  finding  their  right 
extinguiOied  by  their  receipt  of  the  rents.  And  this  has  been  the 
uninterrupted  pra£tice  of  the  Court,  in  all  cafes^  as  can  be  vouched 
by  decifions. 

Though  the  appellant*has  prevailed  in  the  a£tion  reducing  the 
jrefpondents*  title  as  being  extinguilhed  by  payment,  yet  he  did  not 
prevail  in  the  aflion  relative  to  the  aneftments.  On  the  contrary 
he  never  infilled  thereon,  nor  obtained  any  judgment  upon  them  { 
and  the  Court  by  an  interlocutor  of  6th  July  1715,  not  appealed 
from,  found  the  tenants  in  tuto  to  pay  their  rents  notwithftand* 
in£  of  the  arreftments,  and  difcharged  him  from  laying  on  any 
other  arreftments»  and  that  becaufe  he  had  not  at  that  time  eftab- 
lifhed  his  tidCi  nor  for  fome  years  after.    An  arreftment  is  a  very 

D  d  4  improper 


^Oi  iCASIja  OM  APPSAL  PEOM  SCOTLAMOt 

improper  way  to  make  a  perfon  in  mala  fide  y  fince  by  tliat  rert 
thing  he  owns  the  right  to  the  rents  to  be  in  another  perfon,  and 
found  his  title  to  thofe  rents  upon  the  foot  pf  another  claim,  not 
as  proprietor  but  as  creditor. 

The  refpondents  apprehend  that  they  can  in  no  view  be  liable 
to  the  appellant  for  cofts  and  expences,  in  regard  the  apellant'i 
right  laboured  under  fo  many  apparent  imperfef^ions,  that  without 
fhe  aid  of  the  Court  the  fame  could  not  be  fupplied ;  and  the  rather 
fince  at  the  appellant's  own  defire  a  commiflxon  was  granted  forei- 
amining  witnefles  to  fupply  fuch  Atit£k%^  which  occafioned  a  great 
czpence  to  the  refpondents.  There  is  no  interlocutor  of  the  Court 
^f  Seflion  in  the  firft  procefst  which  refufes  cxpences  to  the  ap- 
pellant appealed   from.      And  in   the    fummons,  which  is  the 
foundation  of  the  fecond  procefst  the  appellant  does  not  fo  much 
as  pray  to  be  allowed  expences  of  the  former  procefa.    The  appel- 
lant indeed  in  the  prayer  of  one  of  his  petitions,  craves  an  allov- 
ance  for  the  expences  of  that  procefs  :  but  the  fame  could  with 
DO  (hew  of  reafon  be  granted,   in  regard  all  the  interlocutors  of 
that  procefs  are  in  favour  of  the  refpondents,   nor  can  anj  in- 
ftances  be  given  where  the  Court  has  given  expei&ces  in  caufes 
of  a  fimilar  nature. 
Ju4fiDei)t|         After  hearing  coupfel,  h  is  ordered  an  adjudged^  that/*  much  tf 
j6  Feb.         the  interlocutor  of  the /aid  Lord  Ordinary  of  the  a8th  •/  June  \^th 
^7*'-f        and  of  the  interlocutors  of  the  Court  of  the  14th  and  aift  j/  Juljad 
2  2d  of  November  follonvingy  whereby  the  defence  of  bona  fidc/j^- 
fion  to  liberate  the  refpondents  from  accounting  for  the  rents  pree^if 
the  interlocutor  of  the   I'^ih  of  November  17 19,  isfuftained,  end  the 
allegation  of  the  refpondents  being  put  in  mala  fide  by  the  afpellanft 
citations  or  arreflments  is  repelled^   he  reverfed :  And  it  is  further  ff- 
dered  that  the  refpondents  account  fcr^  and  pay  to  the  t^peliant  tie 
rents  and  profits  of  the  efiate  in  que/Hon,  intromitted  mtith  by  them 
Jince  the  time  of  the  arreflments  at  the  infante  (f  the  appellant  in  ^tf/jl 
1 7  14,  and  that  fuch  parts  of  the  faid  interlocutors  whereby  the  afpel' 
lent  is  denied  bis  coftsyfofar  as  concerns  the  cofis  of  theformtrftM  k 
affirmed f  and  fo  far  as  concerns  the  co/is  of  this  Iqfifuity  be  rrofrfti* 
^nd  ii  is  hereby  further  or  deredy  that  the  faid  Lords  of  Seffion  do  fink- 
with  taxy  and  tf certain  the  appellants  cofis  of  the  faid  lafifuit;  and  that 
the  faid  la^  cofls  whenfo  taxed  and  afcertained  be  immediately  pari  ij 
the  refpondents  to  the  appellant • 

For  Appelhnt9  Sam.  Mead.     IVilL  Hamilton • 

For  Refpondents,      C,  Talbcp 
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Johtt  Arrate,  Efq,  •  -  Appellam  j    Cafe  pt. 

John  Wilfon  of  Baikie.  *  RefpmUnt^ 

21  JRfi.  172J-2. 

^ffjPt^»'T*'in  in  a^ioQ  of  clccUrftor  of  craft  an  inttriocatior  it  pranouncel/ 
holding  a  de&odcr  119  confeHW  upon  aa  account  of  charge  and  4i(char|e, 
given  in  by  the  purfuer.  and  he  is  ordered  to  denude.  Afccrwards  uiK>n  che 
defender**  appltcatiooy  cha  Oourt  alloyed  him  ten  days  longer  to  give  in  hia 
•ccottitts,  hue  h$Sftrt  fhe  qipirfttioo  of  tli^fe  ce*  daya,  Ha  tvliiga  hit  spptal 
againft  certain  interlocutors^  and  afnoQ^ft  others,  a^^nft  ibe  inieiiocQ(ora 
hoMing  him  as  confeft  ;  all  which  are  fpccially  affirmed  by  the  Houie  of 
Peers.  AAtr  the  dattranination  of  the  nrft  appeal,  the  defender  apptied  !• 
the  Court  to  ha«e  Hliofty  to  gijre  in  hit  ac^micp  ip  tep  day  if  a*  aU««ved  hf 
the  interlocutor  before  the  appeal :  hot  it  wai  found  that  bit  right  was  Cf- 
tingoiflied,  and  that  be  muft  denude  in  termi  of  the  decree  affixn^cd  by 
tha  Hcnft  of  Lordt. 

A  FTER  the  dctcrmUation  of  the  former  appeal.  No.  51.  of  thfo 
CoIlc£|ion9  the  parties  returned  to  the  Court  pf  Seffioutland 
H  new  litigatioQ  took  place  between  them  relative  to  the  judg- 
ment of  the  Houfe  of  Lords.  In  detailing  this  litigation,  it  is  ne« 
Cisflfary  to  reoapituiate  feme  of  the  fteps  taken  previous  to  tbs 
fQrmer  appeal. 

The  Cpurt,  by  interlocutor  on  the  pdi  of  July  1717)  ^'  Found 
^^  that  the  difpoGtion  executed  by  the  refpondent  to  the  appellant 
'*  of  the  eftate  of  Baikie,  was  redeemable  by  payment  of  the 
*'  fums  reding  due  to  the  appellant  after  dedu^ion  of  his  Intro- 
^*  miigons,  and  ordained  faim  to  continue  in  the  poffeffion  of  the 
*<  faid  eftate  until  it  were  inftru£led,  that  he  was  paid,  and  remil- 
'<  ted  to  the  Lord  Ordiuary  to  proceed  accordingly.''  T|ie  Lord 
Ordinary,  when  the  caufe  was  called  before  him,  on  the  23d 
of  July  1717,  ^*  Ordered  the  appellant  to  give  in  an  account  of 
'*  charge  and  discharge  of  his  intromlfCons  with  the  faid  eftate 
*^  in  terms  of  the  zCt  of  federunt  about  accounts  and  reckonings, 
^(  ^nd  8^1}  acoottot  of  what  was  truly  paid  by  him,  in  acquiring 
*'  the  rights  upon  the  faid  eftate,  as  alfo  of  his  neceflary  charges, 
<'  and  the  vouchers  thereof  by  Toefday  then  next.^  This  term 
WW  ^ft^vards  at  different  times  enlarged ;  and  the  refpondent ' 
IP  the  mean  time  gave  in  an  account  of  the  appellant's  intromif- 
fions  and  difburfements,  making  the  balance  due  to  the  refpondent 
8i/f  U/«  4i/.  Scots.  The  appellant  having  ftiil  craved  further 
time,  the  Lord  Ordinary  on  the  1 3th  of  November  1 7 1 79  gave 
bim  till  the  Tuefday  following,  <<  with  certification  that  if  he 
^<  failed,  he  fliould  be  found  liable  to  the  penalty  in  the  a£V  of 
^'  federunt/'  The  caufe  afterwards  coming  to  a  hearing,  upon 
t)ie  2ift  of  November  17 17  the  Lord  Ordinary  pronounced  the 
following  interlocutor :  <<  In  regard  the  appellant  has  failed  to 
^^  give  in  his  accounts,  and  that  the  refpondent  has  given  in  aa 
^*  account  of  charge  and  difcharge  figned  by  him  upon  oath  in 
f  ^  the  terms  of  the  a£l  of  federunt,  holds  the  appellant  as  con« 
M  lefled  upon  the  laid  accoimt  given  in  by  the  refpondent,  and 
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^*  finds  that  by  the  fatd  account  the  appellant  was  paid  ofF.all  hit 
'  ^  **  rights  on  the  faid  eftate ;  and  therefore  decerns  the  appellant 
**  to  d6nnde  himfelf  thereof  ia  favour  of  the  refpondent,  and  de- 
**  dares  in  terms  of  the  refpondent*s  libel^  and  alfo  decerns  tke 
^  appellant  to  pay  to  the  refpondent  ZiL  ii/.  ^d.  Scots,  being 
<*  the  balance  of  the  faid  account/' 

The  appellant  having  reclaimed,  their  lordfhips  ^*  allowed  him 
<*  ten  days  longer  to  give  in  bit  accounts.^*  Inftead  of  giving  in  his 
accountSi  however,  he  brought  his  appeal  to  the  Houfe  of  Lords, 
againft  fundry  interlocutors,  and  particularly  againft  the  faid  in,* 
terlocutor  of  the  2 1  ft  of  November  1717,  whereby  he  was  held  as 
confefTed  upon  the  account  given  in  by  the  refpondent.  And  all 
the  interlocutors  appealed  from  (as  ftated  in  the  former  appeal) 
were,  on  the  23d  of  March  1718-19,  affirmed^  with  40/.  cofts  to 
the  refpondent. 

The  refpondent  afterwards  made  application  to  the  Court  of 
Seffion  to  put  the  faid  judgment  in  force  againft  the  appellant,  by 
compelliDg  him  to  denude  himfelf  of  the  faid  eftate  in  favour  of 
the  refpondent,  purfuant  to  the  faid  interlocutor  of  the  21ft  of 
November  17 17,  and  for  payment  of  the  Si  A  1  r/.  4^/.  Scots,  the 
balance  of  the  account  whereon  he  was  held  confefied  \  and  the 
appellant  contending  that  he  was  ftill  at  liberty  to  give  in  an  »€• 
count  of  charge  and  difcharge,  the  Court  on  the  9th  of  July  17 19 
^  Found  the  appellant's  right  to  beestinguilfaed,  and  that  he  muft 
^  denude  in  the  terms  of  the  decree  affirmed  by  the  Houfe  of 
^  Lords,  referving  adilon  to  the  faid  appellant  for  any  articles 
*^  that  were  not  brought  into  the  faid  account."  And  to  this  in- 
terlocutor the  Court  adhered  on  the  iich  of  July  and  i6ch  of 
September  following. 
**•"•*»  The  appeal  was  brought  from  **  an  interlocutor  of  the  Lords  of 

J^3^,       «  Seffion  of  the  9th  of  July  17 19,  and  the  affirmances  thereof  the 
<<  nth  of  the  fame  month  and  16th  of  September  following.'' 

Heads  of  the  Appellants  Argument. 

Though  the  interlocutor  of  the  21ft  of  November  17179  came 
in  the  recital  of  the  proce^ings  to  be  mentioned  in  the  faid  peti- 
tion and  appeal,  yet  the  fame  was  not  in&fted  on  in  the  cafe,  nor 
pleaded  at  the  bar ;  as  the  appellant  well  knew  that  interlocuton 
of  that  kind,  which  are  pronounced  by  default,  are  eafily  altered 
and  relieved  againft  by  the  Judges  themfelves.  In  the  prefeat 
cafe,  that  interlocutor  had  been  fet  afide  by  the  Court,  and  tea 
days  longer  time  allowed  to  the  appellant  to  give  in  his  vouchers, 
within  which  ten  days  the  order  on  the  appeal  having  been  ferfed 
upon  the  refpondent,  the  Court  could  have  no  further  proceed- 
ings till  the  appeal  were  difcufled.  After  that  the  appeUantex* 
pe£^ed  that  he  had  the  fame  liberty  f  o  apply  to  the  Court,  and  gite 
in  his  vouchers,  as  he  had  at  the  time  when  the  order  was  fenred: 
aind  he  conceived,  that  it  never  was  the  intention  of  the  Houfe  of 
Lords  to  oblige  him  to  re-convey  the  eftate  without  being  paid 
the  money  he  had  realty  laid  out,  efpecially  (ince  fome  of  the  in- 
terlocutors mentioned  in  the  former  appeal>  and  equally  affirmed 
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diat  of  the  a  I  ft  of  November  1717*  bavc  decreed  tbaC  he 
ilioold  be  paid  his  juft  debts. 

HeaJf  of  tie  Refpondenfs  ArgumenU 

The  appellant  has  kept  the  refpondent  out  of  the  pofleflion  of 
his  eftate  for  above  ten  years,  and  put  him  to  a  tedious  and  expen* 
6ve  law-fait,  to  the  almoft  utter  ruin  of  the  refpondent  and  his 
family.  The  appellant  has  dill  more  than  two  years  rent  of  the 
eftate  remaining  in  his  hands  unaccounted  for ;  and  if  there  were 
any  articles  not  4>rought  into  the  account,  he  has  his  remedy 
•gainft  the  refjpondeht,  by  virtue  of  the  refervation  in  the  inter- 
locutors now  appealed  from. 

After  hearing  counfel,  It  is  ordered  and  adjudged^  that  the  petU  J^H^U 
tion  and  appeal  he  difmiffed^  and  that  the  interlocutor  of  the  Lords  of 
Seffion  and  the  affirmances  thereof  be  affirmed. 

For  Appellant,  Sam.  Mead.         JFill.  Hamilton. 

For  Refpondent,         Rob.  Raymond. 

In  the  appeal  cafes  in  this  caufe,  the  whole  proceedings  ftated 
in  the  former  caufe,  No.  521-  of  this  colledion,  are  recapitu* 
lated* 


fti  Feb. 
I7ax«si» 


Charlotte  Marchionefs  Dowager  of  A  nnandale,  Appellant y    Cafe  93. 
James  Marquis  of  A  nnandale.  -  Refpondent. 

15th  Dec.  1722. 

Prmfijhut  h  betrt  and  etiUrtn  ^'Hnjhand  snd  ^ife.'-^ln  a  cofitraA  of  marritge 
with  a  fira  wife,  a  perfon  obliges  himfelf  (o  fettle  his  eftate  on  the  heirs  of 

.  the  marriage  ;  by  a  procuracory  of  rcfignatioo,  executed  ia  fame  terms»  he 
referved  power  to  grant  pruvifions  to  a  lecond  wife  and  younger  children,  ca 
which  infeftment  followed  ;  and  by  another  deed  he  afterwards  refttiAed 
his  right  of  granting  pravifiona  to  a  fecond  Irifey  and  cbildreo,  to  the  extent 
of  100,000/.  Scots  <  After  a  fecond  maniage,  he  grants  a  bond  (oa  fecon4 
wife  for  an  annuity  or 'jointure  of  looe/.  fterling  :  but  made  no  provifioat 
for  children  ot  the  fecond  aarriage.  This  fecond  wife  ie  a  queftiofi  with  the 
heir  of  the  6ril  marr>a^c«  is  declared  to  have  the  right  to  her  joiatiice,  tili  te 
drew  thereout  the  fum  of  ioo»ooo/.  Scots. 

/tifi^rtf/iM.— A  deed  reflriding  an  unlimited  powerof  granting  proviSonf  to  a 
fecood  wife  and  younger  children,  which  unlimited  power  waa  eontaioed  ia 
infeftmcatt  upon  record,  ia  found  valtdy  though  not  nptttndf  ia  a  ^oettoB 
between  the  heir  and  a  fecor.d  wife. 

BY  the  n)aniage«contra£t  in  1686,  between  William  Marquia 
of  Annandale,  and  Sophia  Fairholme  his  firft  wife,  in  confi* 
deration  of  the  marriage,  and  of  80,000  merks  Scots  paid  down 
for  the  lady's  portion,  the  Marquis  obliged  himfelf  to  fettle  all  the 
lands  he  was  then  feifed  or  poiTefled  of,  in  favour  of  himfelf,  and 
the  heirs  male  of  the  marriage,  and  that  the  faid  heirs  male  fhouU 
fuccted  to  him  in  bis  honours  and  dignitiesi  and  in  all  and  what« 

{beref 
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foerer  lands  and  others  then  anjr  way  appertainiog  to  htm.  The 
jointure  thereby  fettled  upon  the  (aid  Sophia  was  8000  merks 
Scots  per  annurq.  In  terms  of  the  faid  marriage*  contra£l  the 
Marqujs  on  the  25th  of  February  1690,  executed  a  procuratorj 
for  refigning  all  his  lands,  therein  particularly  mentioned,  to  hare 
new  infeftments  thereof  granted  to  himfelf  in  life-rent,  and  to  the 
refpondcnt  his  eldefl  fon,  then  an  infant  of  tender  yean,  10  feC| 
under  federal  provifoes  and  conditions ;  particularly,  that  the  famo 
ihould  be  fubjeA  to  the  jointure  fettled  upon  the  then  Mar« 
chionefsj  or  any  additional  life-rent  proviHon  he  ihould  give  heti 
or  any  other  wife  he  (hould  happen  to  marry  |  and  that  the  fini 
ihould  alfo  be  fubje£k  to  all  the  juft  debts  then  owing  by  him,  and 
fo  fuch  proviiions  as  he  was  then  obliged,  or  fliould  be  thereafter 
obliged  to  pay  to  his  younger  children,  of  that  or  any  other  fubfe* 
quent  marriage ;  and  he  referred  to  himfelf  a  power  of  charging 
the  premifes  with  debts  to  the  amount  of  40,000  merks  Scots. 
Upon  this  procuratory  a  crown-charter  was  obtained,  and  iofcft- 
ment  taken  thereon. 

On  the  i5tbpf  March  I7I5>  the  Marquis  executed  a  dsed, 
reciting  the  iettlement  of  1090,  and  the  claufe  therein  contained, 
rcferving  power  to  make  provifions  for  the  wives  and  children  of 
future  marriagesj  which  proceeds  thus :  <<  And  now  feeing  we 
5*  are  icfolved  further  to  explain  the  claufe  of  prorifion  above 
**  narrated,  and  to  fignify  our  plcafure  thereanent ;  and  to  deter- 
**  mine  how  far  we  think  fit  to  extend  the  aforefaid  referred  fa- 
*'  culty  of  providing  the  haill  other  children  of  this  prefent  mar- 
'<  rtagc,  or  for  the  provifion  of  haill  other  children  and  wives  d 
•*  fubfequent  marriages :  Therefore,*'  &c,  **  Wit  ye  us  to  be 
?*  bound,  like  as  we  by  tbefe  prefents  bind  us,  not  to  exercife  tk 
^*  fojefaid  faculty  to  a  further  extent  than  100,000/.  Scots,  to 
f*  hail]  other  children  procreate,  or  to  be  procreate  of  my  body 
**  in  this  prefent  marriage,  or  for  the  haill  provifions  in  favour  of 
*<  the  haill  children  or  wives  of  fubfequeot  marriages  i  to  which 
•*  fumof  100,000/.  money  forefaid,  the  indefinite  faculty  aborc 
**  narr^ted^  of  providing  the  haill  other  children  aforcfcid  b  o- 
«  prefsly  hereby  reftriaed."  The  deed  of  reftriaion  was  not 
regtftered,  but  was  kept  by  the  Marquis  in  his  own  cudody. 

Marchionefs  Sophia  died  in  December  1716,  and  in  1718^ 
fai^  late  Matquis  intermarried  with  the  appellant,  the  daughter  of 
Mr.  Vanden  Bempde,  his  fecond  wife.  No  contraA  or  fctllemcnt 
was  made  upon  this  fecond  marriage,  but  the  late  Marquis  on  the 
aoth  of  February  17  ig,  grarued  an  hrritable  bond  of  proviBoii to 
the  appellant  for  a  life- rent  of  1000/.  fterling  ^r  ««/wri»j  iff***"? 
put  of  his  eftates,  during  her  lite;  upon  this  fhe  wasinfcftOB 
the  dth  of  March  following^  and  her  feifm  duly  regiftcted. 

The  htt  Marquis  dyinp  upon  the  !4ih  of  January  172 ^  f" 

the  refpondent  his  eldefl  Ton  and  heir  r<cfafing  10  pay  the  faid  ni*^ 

rent  of  tooo/.  fterling /^r  amwm  to  the  appellatu,  fli«  bfoagto  t 

procefs  before  the  Court  of  Seflion  for  poinding  the  ground-  Tm  J 

refpondent  and  his  tenants  appeaKd,  aiid  made  defences  1  tvi  the 

Court  on  the  x$ih  of  February  172a,  <« Founds  that  thelateJto 

«  quis 
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«  qius  of  Annandale  by  his  contrafl  of  marriage  did  oWge  hioi'^ 
<<  fcjfy  that  the  heir  male  of  the  marriage  (hould  fuccrcd  to  htm 
<<  ID  bis  honours  and  eftate,  and  that  the  facaltj  referred  to  th« 
*'  late  Marquis  in  the  procuratorv  of  re&gnation  i6yo,  and  in  tho 
•«  charter  and  fcifin  following  thereupon^  whereby  he  rcferted 
**  power  to  burthen  his  heir  with  any  life-rent  proviGon  to  a  hdj 
*<  whom  he  might  afterwards  happen  to  marry»  did  not  import  an 
*'  unlimited  power  to  burthen  the  heir  with  an  unlimited  life-tent 
*<  at  Ivis  pleafure }  but  that  the  fame  was  qualified  by  his  contriA 
"  of  marriage  i  and  that  by  the  faid  contraft  and  referred  faculty 
"  he  had  only  power  to  burthen  the  refpondent,  the  hcit  of  pro- 
**  vifion^  with  competent  life-rent  profifioos  in  favour  of  the  ap* 
<<  pellant  his  fecond  lady»  fuiuble  to  the  circumftances  of  his 
«  family  and  cftate  at  the  time,  and  remit  it  to  the  Lord  Ordinary 
^  to  proceed  accordingly/^ 

The  appellant  reclaimed  againft  this  interlocutory  praying  that 
at  lead  her  life-rent  provifion  fliould  (ubfift  till  fhe  drew  out  of  it 
the  fum  of  loOyOOoA  Scots :  but  after  anfwers  for  the  refpondent> 
the  Court  on  the  27th  of  February  1722,  **  Adheved  to  theif 
V  former  interlocutor,  and  found,  that  by  the  deed  of  rcftriditdtt 
"  made  by  the  late  Marquis  in  17 151  the  faculty  referved  by  him 
^*  in  the  writ  of  tailzie  made  by  him  in  the  year  1690,  was  in  all 
**  events  reftriAed  to  100,000/.  Scots  for  proviQons  to  a  fecond 
*'  lady  and  younger  children,  and  that  the  appellant's  intereft 
**  herein  cannot  exceed  the  annual  rent  of  the  faid  fum  of 
••  100,000/.  Scots/' 

Th6  appellant  brought  this  interlocutor  under  review,  and  dated 
thaf  as  the  reftriclion  was  not  to  be  difcovered  upon  the  record,  it 
could  have  ho  eSedl  againd  her :  the  rcfpondent  made  anfwers,  and 
the  Court  on  the  26th  of  June  1722  *'  Adhered  to  their  foririer  in- 
^'  terlocutor,  and  found  that  the  aforefaid  redridiion,  though  not  re^ 
**-  gidered,  is  eCFeduaFboth  againfl:  the  Marchionefg  and  her  child* 


««  ren." 


The  appeal  was  brought  from  ^'feveral  interlocutors  and  decrees  Enteni 
"  of  the  Lords  of  Scflion  of  the  r5th  and  27th  of  Februarv,  and  "  ^^ 
"  26th  of  June  1722."  '  '^"* 

Headi  of  the  Appillanfs  ArguminU 

The  late  Marquis  was  no  further  bound  by  the  contrdft  of 
marriage  of  i686,  than  that  the  edate  (hould  defcend  to  the  re^ 
^ondent  as  his  heir,  and  that  he  (hould  not  inditute  another  hcir^ 
or  difpofe  of  that  edate  to  a  third  party,  without  an  onerous  con- 
fideration.  But  the  late  Marquis  dill  had  an  abfolute  power  of 
charging  the  edate  with  debts  at  pleafure,  and  might  have  fold 
the  whole  or  any  part  of  it  for  a  valuable  confideratioa ;  and  the 
cefpondcQt,  the  heir  of  that  contrad,  would  have  been  obHged  v6 
fulfil  and  make  good,  not  only  all  deeds  done  for  valuable  confi- 
deratioDSf  but  alfo  all  rational  deeds  done  by  tjbe  Manqtris^  touching 
that  edate.  The  jointure  given  to  the  appellant  was  no  fraudu- 
lent aeed,  nor  done  with  intention  to  difappoint  the  refpondent's 
fucceilion,  but  was  rational  and  fuitable  to  the  Marquis's  quality  ; 
and  marriage  has  always  b^en  looked  upon  in  law  as  a  valuable 

cua- 
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18  an  exprefs  law  for  recording  fafines^  ice.,  which  particularly  re- 
cites all  deeds  tlierM>y  appointed  to  be  recorded,  and  appoints! 
Tcdord  for  that  parpofe  ;  hot  there  is  no  order  of  lav^  for  re- 
cording difchargesbr  reftridions  of  perfonal  faculties  and  powefi. 
But  whatever  claim  a  creditor  for  a  valuable  confideration 
might  pretendy  in  the  prefentcafethete  can  be  no  fuch  queltioA; 
hcte  there  was  no  fettlement  before  marriage,  the  appellam.took 
ber  hazard  of  the  legal  provifions ;  nor  was  there  any  pottioh 
paid  to  entitle  her  to  be  a  purchafer  for  a  valuable  conridentidd, 
and  (he  can  claim  no  more  than  what  the  Marquis  could  vr^lun- 
tarily  give :  he  could  certainly  never  extend  that  provificm  b6 
yond  the  powers  he  had  by  law,  and  the  limits  he  had  gived  td 
himfelf  in  the  explanatory  or  reftri£king  deed. 

It  is  plain  from  the  words  of  this  deed,  17159  that  the  Maf- 
quis  meant  to  extend  the  re(lri£iion  to  provifions  to  wites,  is  well 
as  to  children*  In  feveral  places  of  it  the  Marquis  mentions  his 
^efigti  to  reftri£t  his  power  of  providing  for  younger  children)  and 
wives  of  fubfequent  marriages  to  loo^ooo/.  Scots. 

By  the  uniform  pradiice  and  conflrudlHon  of  the  law  ()f  Scot- 
land, where  any  fum  of  money  is  fet  afide,  or  appointed  for  a 
wife  and  children,  the  wife's  intereft  in  that  fum  is  dtfferei^t  from 
the  childrens'i  the   intereft  of  the  children  extends  to  the  fee; 
and  the  intereft  of  the  wife  to  the  life-rent  only  ;  fo  th^ii  the  pro- 
tifion  in  the  deed  of  reftridton  1715,  has  the  faotie  t§t&  iti  la^, 
As  if  the  power  refervcd  to  the  late  Marquis  had  been  in  expreft 
.  words  to  provide  the  }ife*rent  or  intereft  of  100,000/.  Scots  to  tbc 
wife,  and  the  fee  of  that  fum  to  the  children.     If  a  petfon  in  the 
difpofition  of  his  eftate  to  his  eldeft  fon,  referve  a  facuf ty  lii  cafe 
of  a  future  marriage,  to  fettle  one  of  the  baronies  difpdned  for 
tfaeptovifion  of  a  wife  andchiidren  of  a  fubfequent  marrtajfe,  dd 
one  will  imagine,  that  this  referration  would  enable  him  to  dif* 
pofe  of  the  fee  of  fuch  barony  to  the  wife,  or  to  givt  her  aSy 
ether  intereft  in  it  than  a  life- rent;  and  the  power  referved  to 
the  late  Marquis  by  the  deed  1690,  to  make  provifion  for  a  fubfe* 
quern  wife,  was  only  by  a  life-rent,  though  not  reftrainedtot 
certain  fum  ;  and  the  deed  17159  only  reftraina  fuch  powers  re« 
ferved  by  the  deed  1690,  to  a  certain  fum,  but  does  notchangit 
or  alter  the  nature  of  them. 
Judjment,        After  hearing  counfel^  It  iV  ordered  and  adjudged  that  thefmiifh 
J^,,  ***       terhcutpr  of  the  i  Jth  of  February ^  comphtAed  of  in  the  fold  appedi 
ahdfo  much  of  thefaid  two  other  inierloctaors  as  Mmtthefir/t  inter* 
loeutor  be  revArfed :  And  it  is  further  ordtr6d  Mm  adjudged^  thaffi 
much  tf  the  interlacutor  of  the  i6th  of  June,  thereby  tbt  Luris  if 
Seffi^H^famnd  that  by  thefaid  deed  ofrefiriBion  made  by  thefaid  M(ft* 
quit  of  Annandalt,  the  15th  of  March  1715,  tUugh  SKt  rtgiferdis 
iffeBual  againfi  the  appellant  and  her  children  be  ajfirtned:  AniU  'd 
further  ordtred  and  adjudged,  thatfe  much  of  the  inferloeuHfr  j/  tt* 
a  7th  of  February,  whereby  the  Lords  of  Sep^n  foOfid^  <«  thai9jtk 
<•  faid  deed  (f  reflrHHon  made  by  the  fmd  Marqub  in  171^,  thefi^ 
«•  cuHy  referved  by  him  in  thf  *ufrit  ef  iaU%it,  made  bjf  hhh  in  tbeje^ 
«  1690,  ^as  in  alt  tvfttts  rejiri&ed  W  roOjOOOA  Sf;a(t,f&fpMi^^ 
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•*  todficond  lady  and  jwnger  childern^  and  that  the  appellant  x  tMeteJi 
*'  therein^  cannot  exceed  the  annucd  tent  of  ioo,oool.  Zeots*^  be  re* 
verfed :  And  it  is  hereby  further  ordered  and  adjudged^  that  the  ap» 
pellanfi  life  rent  of  loo&L  per  annum,  //  a  charge  on  the  eftate^  until 
Jhe  has  drawn  thereout  ioo,00ol.  Scots  with  interejl  thereof  from  the 
deceafe  ofthefaid  late  Marquis^  and  no  longer ^  and  that  the  f aid  i  oooi. 
per  annum^  be  accordingly  paid  to  the  appellant^  at  the  refpeEtive  terms 
appointed  for  payment  thereof  in  the  bend  ofprovijiony  wiih  interejl  to  be 
computed  for  fuch  part  thereof  as  is  ngw  in  arr  ear  from  the  times  the 
fame  ought  to  have  been  paid  ^  until  the  fame fhall  be  paid  :  And  it  isfttr" 
ther  ordered  that  the  Lords  ofSefJion  do  dire^  proper  diligences,  both 
perfonal  and  real  for  the  appellant's  recovery  of  the  arrears  of  the  f aid 
annuity^  and  all  future  payments  thereof  yearly  y  and  termly  as  the  fame 
fhall  fall  due^  together  with  the  intereft  for  the  before-mentioned  ar* 
tears,  from  the  times  at  which  the  lame  became  due,  until  the  fame  /ball 
hefatisfkd. 

For  Appellant,       Rob.  Raymond.  Ro,  Dundas, 

For  Rcfpondcnt,    Dart.  Forbes.      C.  Talb$t^       Will.  Hamilton* 


Charlotta  Marchioncfs  Do^^ager  of  Annan* 
dale,  and  the  Lords  George,  and  John 
Johndon,  her  Children,  Infants,  by  their 
Mother  and  Guardian,  -  Appellants  ^ 

James  Marquis  of  Annandale.  ReffondenU 

ii^Dec.  1722. 

Prpmfioniio  helri  and  children .-—PrefamptMn  af  rttMMtltn.^-'K  father  exec utft 
a  deed  in  favour  of  bit  btir  giving  him  a  locaiicy  ovei  partoi'  hi»eftite»  and 
afligning  the  tacks  to  bitD,  with  wcrrandice  from  i^&  and  deed,  and  a 
power  of  revocation  by  tvrit  under  the  grantor* t  bs/td:  Ths  firrt  year  the 
father  marked  the  rcnrs  of  the  allocated  landsj  in  hit  rentals  at  to  be  paid 
to  the  fon ;  the  nett  year  this  was  not  done,  and  the  fador  received  a  letter 
to  pay  no  more  of  che  foa^s  bills.     The  allocation  was  not  thereby  revoked.--* 

Bat  a  deed  of  revocation  found  in  the  grantor's  repofitonet  after  his  death, 
tlMttgh  not  publiflied  or  record«'d,  rcTolud  the  allocatioa. 

^IYtILLIAM  Marqttis  of  Annandale,  in  |686y  married  Sophia, 
^^  the  daughter  and  onlf  child  of  John  Fairholme,- Efq*  who 
Wat  poflcflcd  of  a  large  eftatc»  which  afterwards  came  to  the 
faid  marquis.  By  the  contrail  of  marriage,  the  faid  marquis  in 
coBfideration  thereof,  and  of  8o>000  merks  Scots,  paid  down  for 
the  lady's  portion,  bound  himfclf  to  reHgn  hiseftates  for  new  in« 
feftments  thereof,  in  favour  of  himfelf  and  the  heirs  male  of  that 
marrjage  ;  and  accordingly  he  afterwards  executed  a  deed  of  en* 
tailoa  thea5th  of  February  1690,  refigning  and  fettling  all  his 
lands  and  eftates  therein  particularly  mentipned  to  bimfelf  ia 
life-rent,  add  tg  the  refpondent  his  eldeft  fon  of  the  faid  marriage 
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in  tcff  referving  to  himfcif  a  power  inftr  alia  to  charge  theeKafd 
with  debts  to  the  amount  of  40,000  merks  Sccu^  with  vItU 
portions  he  thought  (it  to  youuk!er  children,  ;»nH  with  fewer  alfo 
of  giving  what  jainturc  he  plea  fed  to  a  fecondhdy. 

On  the  7th  of  March  1715,  the  late  marquis  by  his  deed  re- 
citing the  faid  fettlements  and  that  rn  confrdtrration  of  the  dmifitf 
rffpeft  teflified  by  the  refpondent,  and  for  his  convenitnt  fup- 
port,  he  did  cut  of  his  good  pleafore  renounce  and  ^Sign  in  his 
favour  a  part  of  the  faid  cftate,  of  above  500/.  ftrriing  per  annumr, 
value,  afligned  the  tacks  thereof  to  the  rcfpondent,  and  empow- 
ered him  to  receive  the  profits  thereof  at  Wliitfunday  then  n«t| 
for  the  half  year  precedinjj,  and  yearly  thereaflcr  with  an  ex- 
prcfs  claufe  in  thefe  words :  •*  and  we  do  hereby  declare  tbt 
**  thefe  prefcnts  arc  to  continue  till  we  rtcaJ  the  fame  ij  writ  un- 
•<  Jer  cur  tartdJ*  The  warrandice  run  in  thefe  words,  **  this  re* 
«*  nunciation  and  aflignatron  we  oblige  ourfdvts  to  warrant  from 
•*  our  own  aft  and  deed,  done  or  to  be  done  in  prejudice  thereof, 
•*  except  the  before-mentioned  tacks.*' 

In  confequence  of  this  deed  or  allocation,  that  part  of  the 
cftate  appropriated  to  the  refpondcnt,  was  not  infcrted  inthe 
rental  figned  by  the  marquis,  and  delivered  to  his  f^fior,  (as 
ufaal,)  as  a  rule  for  levying  the  rents,  for  the  year  17151  w* 
the  refpondcnt  accordingly  bad  the  profits  for  a  year  awl«W>> 
ending  at  Whitfunday  1 7 16.  From  thence  however  till  Martin- 
mas 1720,  foon  after  which  the  laic  marquis  died  in  Jannarj 
1721,  the  rents  and  profits  of  the  allocated  lands  were  received 
on  his  own  account.  And  in  the  rental  delivered  to  Henderfon 
the  faftor  after  Martinmas  1 7 1 6,  figned  by  the  late  marquis,  the 
allocated  lands  were  again  infcrted^  the  profits  to  be  received  for 
the  ufe  of  the  marquis. 

The  marquis  afterwards  wrote  a  lett*  to  Henderfon  the  faSor, 

which  the  appellants  ftatc  fo  have  been  written  from  London,  the 

»4th  of  Fcbruarjr  1717,  and  received  by  Henderfon  Come  titneia 

the  fiiwic  month  or  in  March  thereafrer,  but  which  the  rcfpoaHcni 

ftates  to  have  been  without  date  ;  this  letter  taking  notice  that  to 

Jon  had  drawn  biUs  on  Hcnderibn  for  25 oL^difcharged  Henderfon 

from  accepting,  or.  paying   them.     And  after  the  death  of  the 

marquis,  there  was  found  in  his  cabinet  a  deed,  bearing  date  the 

lath  of  May  17 1&,  reciting  the  faid  deed  of  allocation>  and  that 

the  marquis  had  formerly  by  letters  to  his  faftors  and  chainkrT* 

bins  recalled  and  ftopt  the  precepts  which  be  had  given  forpif 

ment  of  the  faid  allocation,  and  he  not  ot>ly  ratifitsd  what  he  had 

fo  done,  but  did  thereby  revoke  the  faki  Cettlement,  and  any  other 

fettlement  or  »Uocation  granted  to  the  relpondcttt  und  dtdaied 

the  fame  void  znd  null.     With  regard  to  (hb  rerocation,  it  was 

fworn  by  Henderfon  the  faftor,  that  the  hft  ttme,^ihehteaitf* 

quis  was  in  Scotland,  he  told  Henderfon,  that  he  had  made  a 

written  revocation  of  the   allocation,  and  that  a  paper  which  be 

beld  in  his  hand  was  the  ve? ocation>  though'  it  was  not  then  read 

to,  or  bj  Henderfon.. 

Tic 


CASES  ON   APPEAL   >ROM  SCOTUNOL  4^9 

The  lat^  hiarqats  by  his  lafl  will  aad  teftslment  left  his  perfonal 
cftate  fubjc£k  to  the  payment  df  his  debts  coritrafied  fince  the 
i^ttlement  of  his  teal  eftate  in  i6^o^  for  which  the  refporident 
was  not  boundi  to  the  Marchionefs  Dowager^  his  fecond  laJy, 
whom  he  named  executrix,  in  truft  for  his  children  of  that  tfiar- 
tlage>  (which  Marchionefs  Dowager  and  her  children  are  the  ap* 
pellants  in  this  caufe.)  This  was  all  the  proviHon  which  thefe 
two  fons  had  from  their  father)  and  whichi  after  dednfling  the 
debts  aflFcding  the  fame,  amounted  to  a  very  modefate  fum.  This 
will  was  proved  in  IJo^lors  Commons,  aftet  a  caveat  and  conteft 
on  the  part  of  the  refpoodent^  and  he  in  the  mean  time  confirmed 
himfelf  executor  to  his  father  in  Scotland^  and  took  poiTelBoa  of 
the  perfonal  edate  in  that  country*. 

The  appellants  having  brought  an  a£lidn  againft  him  to  denude 
him  of  the  executry,  he  con^menced  a  procefs  before  the  Com* 
milTary  Court  of  Edinburgh,  concluding  that  he  ftiould  be  found 
a  creditor  upon  the  perfonal  eftate  for  the  yearly  value  of  the  lands 
which  had  been  allocated  to  him,  for  the  year  1716,  and  there- 
after till  the  day  of  his  father's  death.  The  commiflaries  on  the 
4th  of  December  1 7a  i»  '*  foupd  that  the  allocation  was  not  recaU 
<f  led  by  any  writ  under  the  marquis's  hand*  and  decreed  C9gfti'» 
<<  tioniscaufa^  conform  to  the  libel.''  And  on  the  23d  of  January 
thereafter  the  commiflaries  <*  repelled  the  defence  founded  on  the 
<*  revocation  12th  May  1718,  in  refpcA  of  the  latency  of  that 
<<  deed,  during  the  late  marquis's  lifetime,  whereby  the  tefpond^ 
*^  eot  Could  not  apply  for  a  legal  modiEcation  in  place  of  the  al- 
«*  location." 

The  appellants  brought  a  bill  of  advocation  before  the  ddtlrt  of 
Seflion,  and  their  Lord(hips  on  the  17th  of  July  172a,  **  found 
*<  that  the  allocation  by  the  late  marquis  in  favour  of  therefpdnd* 
*'  ent  was  revocable  only  by  a  deed  under  the  deceafed  marquis's 
'^  hand  (  and  that  neither  the  putting  the  allocate  lands  in  the 
<<  rentals  given  to  Mr.  Henderfon,  and  his  accounting  to  the  late 
'<  marquis  for  the  fame,  nor  the  letter  to  the  faid  Henderfon^ 
^<  were  fufficieut  to  infer  a  revocation,  and  that  the  deed  of  rcvo- 
"  cation  lying  in  the  late  marquis's  cabinet^  at  hisdeceafe,  with* 
^^  out  publication  or  intimation,  cannot  take  effe£l  from  the  date 
^<  thereof ;  and  that  the  late  marquis's  faying  to  Henderfon  he 
<^  had  made  a  revocation,,  which  he  faid  he  then  held  in  his  hand, 
'<  but  did  not  read  to  Henderfon,  nor  allow  him  to  read,  (as 
'<  mentioned  in  Henderfon's  oacb,)  was  not  fuiBcient  to  interrupt 
*'  the  refpondent's  right  to  the  rents  of  his  locality." 

The  appeal  was  brought  from  "  a  decree  of  tae  Lords  of  Scf-  Kottr^, 
••  fion  of  the  17th  of  July  172a,''  1*^^. 

Headsof  thi  Appellants*  Argument. 

The  allocation  was,  by  the  exprefs  words  of  it,  revocable  at 
pleafure ;  and  whatever  motives  it  vir.as  founded  on»  it  was  granted 
and  accepted  on  that  condition  on  ^ich  alone  it  could  fubfift. 
Nor  in  fad  was  there  any  onerous  confideration  for  it ;  the  late 
'Marquis  having  made  other  diftintSl  conceffiomr  to  the  refpoadent, 

£  e  2  whea 
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when  he  enlarged  his  father's  faculty  of  charging  the  eftate  wkb 
debts.  The  only  confideration  was  that  of  rc(pc&  and  duty  then 
paid  by  the  refpondcnt  to  his  father,  as  the  deed  itfclf  menttoos: 
and  the  refpondent's  withdrawing  that  duty  and  rcfped,  and  go- 
ing beyond  fea  whhout  his  father's  knowledge,  were  the  mottrct 
of  recalling  the  allowance,  as  is  fet  forth  in  the  deed  of  rc^ 
vocation. 

The  power  of  rerocatton  plainly  extended  to  the  aliment  kkVf 
and  not  to  a  power  only  of  altering  the  Unds  out  of  which  it  was 
to  be  levied,  as  was  contended  by  the  refpondent :  and  the  war- 
randice cannot  alter  the  cafe,  but  muft  follow  the  nature  of  the 
deed.  Nor  coald  there  be  any  reafoo  for  a  4//r/<ira/dr  in  this  cafe, 
which  would  have  been  neceflary  only  if  the  refpondtnt  had  falko 
from  the  aliment  by  any  pen«)l  irritancy. 

The  rentals  for  the  year  1716,  and  fubfequent  years,  all  figncd 
by  the  late  marquis,  whereby  the  rents  of  the  allocate  lands  arc 
direAtd  to  be  received  and  applied  to  the  marquis's  afe,  and  the 
late  marquis's  letter  to  Henderfon  forbidding  him  to  pay  the  re- 
fpondent*8  bill?,  are  a  fufficient  revocation  of  the  allocation.  In 
the  word  view,  it  was  revoked  by  the  deed  of  May  1 7 1 B ;  and 
there  was  no  occafioh  for  publifiiiog  foch  revocation,  or  ifiring 
notice  of  it  to  the  refpondent.  But  the  refpondent  had  fufficient 
notice  thereof,  by  having  the  payment  of  his  bills  (lopt,  after  wbick 
he  never  drew  fixprnce  out  of  the  eftate,  nor  ever  attempted  it : 
which  alfo  (hews  the  refpondent's  opinion  of  and  acquiefccnce  in 
the  revocation.* 

The  late  marquis  conftdered  the  allocation  as  fully  revoked,  as 
IS  evident  in  this,  that  his  perfonal  eftate  is  the  only  fubjeA  be 
appropriates  for  the  provifion  of  his  yonnger  children,  which  he 
muft  have  known  to  be  ineffectual,  if  the  arreara  of  this  aliment, 
or  any  part  thereof,  were  a  burden  on  this  fubjedi ;  and  he  would 
doubtlefs  in  that  cafe  have  exercifed  the  power  he  had  by  the 
fetilement  of  providing  for  the  younger  children  out  of  his  ic)l 
ellate. 

HraJj  of  the  R'fpondenfj  Argwmnt. 

By  the  deed  of  1715*  the  power  of. revocation  is  confined  to  h 
if  vtrity  that  is  a  deed,  under  the  grantor's  hand  }  and  could  not 
be  revoked  by  implication.  Though  the  late  marqnis's  receiring 
the  rents  to  his  own  ufe  fhould  amount  to  an  implied  revocatioiti 
it  will  be  of  no  force  in  this  cafe^  as  not  anfwering  the  provifoii> 
the  deed. 

Nor  will  the  letter  written  to  the  fador,  forbidding  hhn  V^  an- 
f^r  his  fon's  bills  out  of  his  efFeds,  amonnt  to  a  revocation :  for 
as  this  letter  is  without  date,  fo  it  does  not  mention  the  re^ondent's 
name  ;  and  the  late  marquis  had  at  that  tiihe  another  fon  of  ap, 
and  the  prohibition  is  only  not  to  pay  the  bills  out  of  hisiffi^h 
that  is,  the  grantor^Si  bat  did  not  relate  to  the  rents  bebogiog  vs 
the  refpondent.  Befides,  the  fa6lor  being  ezamiaed  upon  oath, 
f  wears,  that  he  never  had  any  mijjlve  letters  or  fvritten  mrJers,  re- 
calling the  faid  allocation^  Qr  stopping  payment  tl^of  to  Ae 

refpondest; 
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refpondent ;  nor  did  he  know  or  fufpe£l  where  any  Tuch  might 
be. 

The  deed  of  revocation,  now  fet  up>  was  never  publi(hed  or 
heard  of,  nor  any  notice  given  thereof  to  the  refpondent,  till  after 
be  had  commenced  his  action  ;  and  it  Ir  acknowledged  to  have 
been  found  in  the  late  marqutb's  ftrong  box  or  fcrutoir  after  his 
death,  and  therefore  was  an  incomplete  deed  of  no  force,  never 
delivered  or  ex  cuted  fo  as  to  take  tfftGt. 

The  warrandice  in  the  faid  deed  of  1715  againft  the  ads  or 
deeds  of  the  iate  marquis,  (hews  plainly  that  the  intention  of  the 
faid  power  of  revocation  was  only  as  to  an  allocation  or  commu- 
tation of  the  lands  ou^  of  which  the  aliment  iflued,  but  not  to  re- 
voke the  aliment  itfelf ;  for  in  that  cafe  the  warrandice  would,, 
take  place,  which  is  the  lad  covenant  in  the  deed,  and  confe- 
quently  will  controul  whatever  goes  before  it,  and  either  does  or 
feems  to  contradid  it.  And  befides  this,  by  the  law  of  Scotland 
every  proprietor  of  an  eftate,  much  more  a  nobleman,  is  obliged 
to  aliment  his  elded  fon,  fuitably  to  his  eflate  and  quality. 

After  hearing  counfel,  It  it  ordered  and  adjudged^  thatfe  much  Judirmoat, 
of  the  /aid  interlocutor  complained  of  in  the  faid  appeal^  whereby  the  *'  ^««« 
Ltffrds  of  SeJJion  found  "  the  allocation  by  the  iate  Marquis  of  Annan^  *^**' 
<<  dale  in  favour  of  the  refpondent  tttas  revocable  only  by  a  deed  under 
^  the  deeeafcd  mar  qui/ s   hand:    and  that  neither  the  putting  the 
•*  Allocate  lands  in  the  rentals  given   to  Mr.  Henderfon^  and  his  ac* 
*^  counting  to  the  late  marquis  or  his  commiffioners  for  the  fame  s   nor 
••  the  letter  to  the  faid  Henderfon  werefujicient  to  infer  a  revocation^* 
he  affirmed :  And  it  is  further  ordered  and  adjudged^  that  the  rejl  of 
the  fend  interlocutor  be  reverfeds  and  it  is  hereby  further  declared  and 
aeifudgedy  that  the  faid  deed  ef  revocation  bearing  date  the  \%th  day  ^ 
Jday  1 7 1 8  db  take  place  from  the  date. 

For  AppellantSy       Rob.  Raymond.      Re.  Dundas* 
For  Refpondent,    Dun.  Forbes.  Will.  Hamiltoth 


Ec  3 


^ 


412  CilS^t  oil   f'PCAt  F&OM  seOTLAlflS* 


Ca^fcpi.    Mr-  Patrick  Haldanc,  Advocate,  on  his  own 

l>ehalf,    and     Robert    Dundas^    Efq;    his 
Maj[e(ly'$  Advocate  fpr  Scotland,  on  be- 
.  halt  ot  the  Crown,  ,  i         .        Appellanii\ 

•^he  Pean  and  Faculty  of  Advocates,  and  the 

principal  Clerks  of  Seflion,        -        r        Reffcndentu 

/{ih  Feb.  1 722-3. 

jlftftal^th^  Couit  of  SeffioB  hayiog  refoied  to  put  Mr.  Haldaae,  (wboU 
obutoed  tbf  king's  letter  of  appoint(ncot,  as  an  Ordinary  l,ord  of  Scfiooi) 
iipon  trial  for  what  the  Court  deemed  wan(  of  due  feffice*  aa  ao  adfOUKi 
an  ippcal  by  fiom  t))C  detcrniin«tion  of  tlic  Court. 

f»Il^4  ^  JaJtUi^'^lAt.  Haldane,  who  bao  been  a  member  of  the  fscahy  of 
advocatea  for  fevcn  y^ars,  but  who  by  k^tng  a  member  of  pirliaiDcat,  aol  a 
commifflooer  for  the  forfetted  effaces,  during  gre^t  pirr  of  that  umet^lidaot 
thra  vtKod  iQ  tbf  CoUcgc  o#  Juftice^  waa  oMerily if  fs  qualified  to  be  a  U^ 
of  Scflioii. 


B 


T  the  a{)s  of  parliament  15791  p.  93.  and  15911  c.  134*  ^t 
was  ena£ied|  That  when  the  place  of  any  Ordinary  Lord  of 
$eflion  became  vaeant,  the  Crown  was  to  prefent  and  nomin^^^  ^ 
man  that  feared  God|  of  good  literature,  pradlice,  judgment,  and 
voderftapding  of  the  laws,  of  good  fame,  having  fuf&cientlmog 
of  hii  own,  and  who  could  make  good  expedition  apd  dlfpatchof 
matters  touching  the  lieges  of  the  realm,  who  (hould  be  firft 
iufficiently  tried  and  examined  by  the  Lords^  of  Sefiion :  and  m 
pafe  the  perfon  pi^^fented  fliould  not  be  found  fo  qu^ilificd  by  theoii 
it  fliould  be  lawful  to  the  faid  Lords  to  refufe  the  perfon  prcn 
fented  to  them;  and  the  king's  majefty  was  to  prefent  another ib 
pft  as  he  pleafed,  til)  the  perfon  prefented  were  found  <^aalified 
for  ufing  the  faid  place. 

By  the  19th  article  of  the  Union,  it  is  declared,  «*  That  btre- 
1*  after  none  (hall  be  named^by  her  majeily,  or  her  royal  faccef- 
V  fors,  to  be  Ordinary  Lords  of  SeflTion,  but  fuch  tuho  havtfervei 
•*  in  ihi  calligi  ofjujiice  as  advocates^  or  principal  clerks  ojji^j^ 
**  tbefpaci  ^ five  years :  or  as  writers  to  the  fignet  for  the  fpace 
<'  of  ten  years :  with  this  provifioni  that  no  writer  to  the  Cguetbe 
^\  capable  to  be  admitted,  unlefs  he  undergo  a  private  andpablic 
**  trial,  on  the  civil  law,  before  the  faculty  of  advocates ;  and  be 
*'  found  by  them  qualified  for  the  faid  ofHce  two  years  before  he 
'<  be  named  to  be  a  lord  of  the  fcITion  ;  yet,fo  as  the  qualifications 
**  made  or  to  be  made,  for  capacitating  perfons  to  be  named  or- 
*'  dinary  lords  of  feffion,  may  be  altered  by  the  parliament  of 
^«  Great  Britain." 

The  appellant  Mr.  Haldane  was  admitted  an  advocate  on  the 
xSth  of  January  1715  ;  and  on  the  demife  of  Lord  FountaiobUf 
he  obtained  his  majelly's  letter,  bearing  date  the  12th  of  Decem- 
ber 1721,  nominatmg  and.  prefenting  him  to  be  an  Ordinary  Lord 
^jf  Seffionj  and  requiring  the  court  ciTcflually  to  try,  and  there- 

titer 
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rftcr  to  admit  and  receive  him  to  the  faid  ordmnry  place,  arcept- 
inp  him  as  one  of  their  number.  This  letter  wa?  prcfentfd  to  the 
Lords  of  Scffion.  fitting  in  judgment  on  the  26th 'of  the  faid  month, 
and  Mr.  Haldane  required  to  be  admitted  to  trial  in  the  ordinary 
form    but  fhc  court  deferred  proceeding  thereon  till  the  next  day. 

Upon  the  27th  of  December,  the  dean  and  faculty  of  advocates 
put  in  their  petition,  fetting  forth  that  Mr.  Hildane,  immediately 
after  his  admifTion  as  an  advocate,  left  the  Court  of  Seffion,  and 
went  into  the  country  to  make  intereft  for  his  eleflion  as  a  mem- 
ber of  parliament :  that  for  the  three  fubfequent  f-rffions  he  at- 
tended parliament  conilantiy  till  the  latter  end  of  the  year  1716, 
when  he  was  appointed  one  of  the  commiflioners  of  the  forfeited 
eftates:  th-tt  from  that  time  forward  Mr.Hald^ne  regularly  attended 
the  parltument  whilll  it  fat,  and  during  the  intervals  of  f)arliament 
^ttrndcd  his  office  as  commiilioner  of  inquiry ;  and  that  office  being 
kept  at  Edinburgh,  he  fjmetimes  came  into  the  Court  of  ScITioii 
among  his  br-thrcn  the  advocates;  and  on  certain  occafions  not 
exceeding  three  or  four  times  in  the  whole,  nppeared  at  the  bar:, 
and  the  petitioners  thence  fuj^gefted,  that  Mr.  Haldane  had  not 
ferved  as  an  advocate  in  die  terms  of  the  19th  article  of  the 
Union ;  and  concluded,  that  he  ought  not  to  be  found  quali&ed 
to  be  an  Ordinary  Lord  of  Sedton.  A  petition  to  the  fame  pur- 
pofe  was  prefented  by  the  principal  clerks  of  SefTion. 

The  Court  thereupon  ordered  Mr.  H.ildane  to  give  in  a  fpecial. 
condefcendance  of  his  fervice  as  an  advocate  in  the  College  of 
Juftice,  fince  his  admiffion  in  January  1 7  15.  This  he  accordingly 
did,  and  infifted,  thit  he  had  been  near  feven  years  an  advocate  in 
the  College  of  Judice,  and  had  praflifed  as  fuch  ;  exc(fpl  when 
his  attend ince  in  parliament  called  for  his  attendance  there  ;  and 
and  he  ftdted  more  particularly  that  he  had  attended  locally  at  the 
bar,  part  of  ten  different  SeHions,  when  he  had  praAifed.'  At 
that  time  the  Strflion  took  up  fix  months  of  the  year,  viz.  the 
months  of  November,  December,  January,  and  February,  as  the 
Tvinter  Stf&ony  and  the  months  of  June  and  July,  as  the  ftimnier 
Seflion. 

■ 

In  anfwer  to  Mr.  Haldane*s  condefcendance,  the  dean  and  fa- 
culty of  advocates  prefented  a  memorial,  wherein  they  obferved  : 
ift.  That  whereas  there  were  30  Seflion  months  in  five  years,  it 
appeared  by  Mr.  Haldane's  own  admidion,  that  he  had  ferved  no 
more  than  the  half  of  that  time.  2dly,  That  though  he  dated  as 
Stnte  of  ferviciy  the  whole  Seflion  time  that  he  remained  in  Scot- 
land, yet  in  reality  except  3  or  4  appearances,  he  did  not  ferveat 
all  during  that  fpace,  having  been  employed  in  his  office  of  Com- 
miflioner  of  Enquiry,  the  office  hours  of  which  were  the  fame  with 
the  federunt  hours,  of  the  Lords  of  Seflion ;  and  he  very  rarely 
gave  himfelf  the  trouble  to  put  on  his  gown.  And  3dly,  That 
as  his  accidental  attendance  on  fome  few  occafions  did  not  come 

ap  to  the  terms  of  the  19th  article  of  Union,  fo  neither  did  it  at 
_  1  anfwer  the  intention  thereof ;  bccaufe  a  lawyer  whofe  attend- 
attce  was  interrupted,  was  not  in  the  way  of  thereby  gaining  em- 
ployment  or  experience  in  buflncfs. 

Ec  4  On 
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On  the  28th  of  December  1721,  the  Court  proiKninctd  the 
following  interlocutor,  *^  The  Lords  having  confidered  the  19th 
•*  article  of  the  treaty  of  Union,  his  royal  majefty's  letter  re 
<^  quiring  the  Lords  effectually  to  try,  and  afterwards  receive 
*^  Mr.  Patrick  Haldane  to  the  place  of  an  Ordinary  Jiprd  of  StC- 
*^  fion,  with  the  condefcendances  given  in  to  them  for  the  faid 
<'  Mr.  Patrick  Haldane,  and  the  feveral  reprcfentations  and  peti- 
^'  tions  by  the  dean  and  faculty  of  advocates,  and  by  the  fix  prio- 
^'  cipal  clerks  of  Seflion  j  they  And  the  fa£}s  contained  in  the  two 
<<  condefcendances  given  in  by  the  faid  Mr.  Patrick  Haldaoe, 
*<  are  not  fufficient  to  make  it  appear  that  he  is  qualified  to  be  aa 
*<  Ordinary  Lord  of  Scflioo,  according  to  the  19th  article  of  tin 
«  Union." 

On  the  23d  of  January  1722,  a  reprefcntation  was  exhibited  to 
the;  Court  of  Seflion  by  the  appcll'int  Robert  Dundas,  hismajeft/l 
advocate  for  Scotland,  (faid  to  be  done  by  the  king's  fpecial  com* 
mand,)  infixing  that  they  had  no  power  to  refute  his  majeftjr's 
nomination,  founded  on  the  19th  article  of  the  Union,  and  at 
fame  time  a  petition  was  prefented  for  Mr.  Haldane  praying  to  be 
admitted  to  trial  in  common  form.  The  Court  of  Seflion,  inaa 
addrefs  to  the  king,  laid  before  his  majedy  the  reafons  why  tbej 
apprehended  that  they  had  jurifdidion,  and  on  the  26th  of  Janu- 
ary 1722,  ^'  fuperceded  to  advifeMr.  Haldane's  petition  until  the 
**  competency  of  the  Court  of  Seflion  to  judge  of  the  qualifica- 
*'  tion  required  by  the  19th  article  of  the  Union  he  determined." 
This  obje£lion  to  the  competency  of  the  Court  having  been 
waived  by  a  letter  directed  to  the  Court  of  Seflion,  from  one  of 
his  majefty's  principal  fecretaries  of  (late ;  and  anfwers  haviog 
been  put  in  to  the  petition  of  Mr.  Haldane  by  the  dean  and 
faculty  of  advocates,  the  Court  on  the  8th  of  June  1722,  *'  ad- 
*<  hered  to  the  interlocutor  dated  28th  December  laft  1721,  and 
"  therefore  find  they  cannot  admit  the  petitioner  to  trial  on  hit 
*^  other  qualifications  required  by  law.*' 
tntwip  '  The  appeal  was  brought  from  "  feveral  interlocutory  feateacei 
IL^^'  "  of  ^^«  I^o^^s  of  Seflion  of  the  28th  of  December  1721,  the 
<*  26th  of  January  following,  and  8th  of  June  1722." 

The  refpondent  gave  in  anfwers,  wherein  they  admit  the^feve- 
ral  interlocutors  appealed  from  to  have  been  pronounced,  but  fay, 
<<  That  as  thefe  fentences  are  not  a£ks  of  judgment  or  decrees,  in 
<<  queflions  of  private  right  betwixt  parties.pleadiog  in  a  civil  court, 
*<  but  a£ls  regarding  the  public  policy  of  the  nation,  in  execo* 
<<  tion  of  a  truft  repofed  by  divers  ftatutes  in  the  Court  of  Sefliofl 
'<  for  maintaining  the  regulations  made  for  the  better  conftitQtioa 
<<  of  that  court  *,  they  fubmit  it  to  the  judgment  of  this  moft 
<<  honourable  houfe,  whether  the  appellants  have  properly 
"  brought  their  appeal,  and  whether  in  a  cafe  of  this  natorc, 
^  **  where  the  xefpondent  had  no  patrimonial  or  pecuniary  intereft 
'^  their  appearing  to  inform  the  Court  of  Seflion  of  fa^s  mate- 
<<  rial  towards  the  determination  of  the  queftion  before  them,  did 
<<  properly  entitlt  the  appellants  to  make  them  parties  totheap 

«  peal/' 
^  The 
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The  fereral  proceedings   out  of  the  Journals   in  1702,  in  the  J«w«>«>« 

6  Dec, 
fyss. 


caufe  between  Thomas  Lord  Wharton,  and  Robert  Squire  ;  and       ^ 


the  order  upon  receiving  the  appeal  of  James  Greenfliieldsi  clerk, 
the  25th  of  March  17 10  (a),  being  read  ;  it  was  refolved  that 
counfel  on  both  fides  fliould  be  heard  upon  this  point  only,  whe- 
ther the  matter  complained  of  by  the  appellants  be  proper  to  be 
determined  by  the  houfe  of  Lords  upon  appeal* 

On  this  Prtliminary  Point  {Jk).*^  Argument  of  the  AppeUants. 

The  appellants  humbly  apprehend  their  appeal  is  rc«  ularly  zxA 
properly  brought  \  for  Mr.  Haldane  received  from  the  crown  m 
grant  of  the  office  of  one  of  the  judges  of  the  Court  of  Scffion» 
and  infifted  in  the  regular  way  before  that  court  to  have  his  right 
aficertained,  and  he  admitted  to  his  office ;  and  the  refpondents 
appeared  in  Court,  and  objeAed  to  his  right,  on  pretence  that 
the  grant  in  his  favour  was  hurtful  to  a  right  and  privilege  eda- 
bliflied  in  them  by  the  tpth  article  of  the  Union,  and  prayed  judg- 
ment upon  their  right,  and  againft  the  right  of  Mr.  Haldane* 
And  accordingly  the  Court  of  Seffion,  after  confidering  the  pe-- 
tition  of  the  refpondents^  th^  anfwer  for  Mr.  Haldane,  and  reply 
for  the  refpondents,  given  in,  in  form  of  memorials,  pronounced 
the  interlocutor  firft  recited  to  the  hurt  of  the  appellants'  right. 

His  majefty's  advocate,  and  Mr.  HalHane  having  feverally  ap« 
plied  for  a  review  of  that  judgment,  the  refpondents  continued 
to  appear  as  parties,  and  put  in  their  formal  anfwers,  in  the  fame 
manner  as  is  pra£lifed  in  every  other  caufe ;  in  which  they  infilled 
to  have  the  judgment  affirmed,  which  the  court  did  accordingly. 

From  the  face  of  the  proceedings  it  appears,  that  this  was  a 
regular  caufe,  wherein  there  were  parties  litigating  upon  their 
difierent  rights  and  titles,  and  praying  judgment  upon  them  ; 
and  that  very  formal,  though  erroneous,  judgments  were  given 
upon  the  claims,  anfwers  and  replies  of  the  feveral  parties,  which 
have  been  entered  on  record  in  the  fame  way  with  other  judg- 
ments: In  confequence  of  which  that  dectee,  extracted  in  due 
form,  was  allowed  by  the  court  to  be  taken  out,  and  now  lies  be- 
fore the  Houfe  of  Lords. 

The  judgments  complained  of  are  given  by  the  Court  of  Seffion, 
upon  a  point  of  right  depending  on  an  explication  of  an  article  of 
the  Union,  the  jurifdiQion  of  which  Court  of  Seffion,  in  all  cafes« 
16  now  fubordinate  to  the  Houfe  of  Lords,  and  confequently  their 
decrees  liable  to  be  reviewed  upon  appeal. 

By  the  exprefs  words  of  the  claim  of  right  as  afcertained  by  the 
convention  of  eflates,  at  the  Revolution,  it  is  declared  to  be  the 
light  and  privilege  of  the  fubjefts,  to  proteft  for  remeed  of  law 
(which  is  the  fame  with  appealing)  againft  fentences  pronounced 
by  the  Lords  of  Seffion  without  di(lin£iion :  and  the  decrees 
complained  of  are  fentences  of  that  Court,  as  the  anfwer  of  the 
yefpondeots  fets  forth. 

(«)  No.  6  of  this  Colled  ion. 

y)  Oa  thU  poiflt,  there  u  a  fep arate  cale  fat  the  apprllapu. 

I£ 


4^6  CASES  ON  iiPPElL  PROM  SCOTLANH. 

If  tbe  Lords  of  Seflion  under  a  fpccioua  pretence  of  an  incapi- 
city  of  the  perfon  appointed  by  the  crown  to  be  a  judge  of  thaC 
court,  may  refufe  fuch  perfon  i  and  if  fach  refufal  (hould  be  final 
and  conclufivei  the  undoubted  right  of  the  crown  to  appoint  fuch 
officer  will  be  divefted  out  of  the  crown,  and  vetted  abfoiutely  in 
the  Lords  of  Seflion :  and  the  perfon  who  may  obtain  fuch  nonai- 
nation  from  the  crown,  though  every  way  qualified  to  execute  that 
office^  if,  through  a  miftaken  judgment  of  the  Lords  of  SeflioAt  he 
fliould  be  reprefented  otherwife,  will  be  deprived  of  a  right, 
which  by  &w  he  is  juftly  entitled  to,  without  any  manner  of  re- 
lief ii). 
jMrnai,  After  hearing  counfel,  for  two  fucceflive  dsyrs,  (on  tlie  17th 

■9  Dec.       and  1 8th  of  December)  the  feveral  proceedings  out  of  the  jour- 
*7a^.  nal  upon  the  petition  and  appeal  of  James  Grcenlhieldsy  clerk, 

being  read :  and  after  long  debate,  a  motion  was  made,  and  the 
que(Uon  was  put,  **  That  it  is  the  opinion  of  this  lioofc  that  the 
**  matter  complained  of  in  the  petition  of  Mr.  Patrick  Haldaae 
**  and  Robert  Dundas,  Efq;  is  proper  to  be  determined  by  this 
«<  Houfe  upon  an  appeal  /'  it  was  refolved  in  the  affirmaUTe. 

O/r  the  Mertts^^  Heads  tf  the  Appellants^  Argument- 

Mr.  Haldane  was  admitted  to  fcrve  as  an  advocate  near  (even 
years  before  he  was  named  to  be  an  Ordinary  Lord  of  Seffion. 
The  19th  article  of  the  Union  requires  no  locnl  attendance  at  any 
bar,  far  lefs  at  the  bar  of  the  G>urt  of  Seflion,  (which  is  but  one 
court  of  feveral  that  belong  to  the  college  of  juftice),  but  requires 
only  ferving  as  an  advocate  in  that  body  of  lawyers  called  theool- 
It^t  of  jufttce  for  the  fpace  of  five  years,  &c«  This  means  that  the 
perfon  named  to  be  an  Ordinary  Lord  of  Seflion,  (ball  for  the  fpace 
of  five  years  before  fuch  nomination  have  borne  the  chara£ier  of 
an  advocate,  without  having  followed  any  other  employment  in- 
eonCdent  with  that  cliara£ler,  and  difcharged  the  funQions  of  an 
advocate  from  time  to  time  as  occaGons  might  offer.  All  this  Mr. 
Haldane  has  done  ;  for  he  was  not  only  admitted  advocate  near 
feven  years  before  he  was  named  to  be  an  Ordinary  Lord  of  Seflion^ 
but  had  pradifed  as  occaGon  ofltrred,  a£tually  in  the  feveral  courts, 
except  when  he  was  called  to  attend  his  duty  in  parliament:  and 
it  is  hoped  that  ferving  in  parliament  is  not  ioconfiftent  with 
ferving  as  an  advocate ;  and  confequently  that  there  is  no  reafon 
for  dedufling  the  time  of  his  ferving  in  parliament  from  the  ac- 
count of  the  time  he  has  ferved  as  an  advocate* 

According  to  the  refpondents'  explication  of  the  article  of  the 
Union,  if  an  advocate  bad  pra£lifed  with  the  greateft  aflidnity 
for  never  fo  many  years  either  before  the  Court  of  Exchequer,  or 
the  Court  of  Judiciary  in  Scotland,  or  part  of  the  time  at  the  bar 
of  the  Houfe  of  Lords  \  and  bad  even  pradifcd  in  the  College  of 
Judice,  by  chamber  praAice,  in  adviiing  and  fettling  pleadings^ 
&c.  which  were  to  come  and  did  come  before  the  Court  of  Sef- 
Coo,  but  bad  not  thought  fit  to  attend  at  die  particular  bar  of 

(tf)  Ko  cafe  or  argmnent  apf  etn  for  the  refpoodeatf  nf  on  this  poiaL 

that 
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Hitt  court ;  fuch  perfon  could  not  be  named  an  Ordinary  Lord  of 
SeffioR,  which  appears  to  be  very  unreafonable.  And  though  it 
be  admitte<l)  that  the  reafon  of  requiring  this  qualification  of  ierr* 
ing  five  years  as  an  advocate  before  a  perfon  could  be  named  an 
Onltnary  Lord  of  Seflfon,  was  that  he  might  acquire  due  know- 
ledge  in  the  law  and  forms  of  proceedings ;  yet  by  ftudy  and  giv- 
ing advice,  and  by  havini^  an  account  of  the  proceedings  in  the 
cottVt  fttch  knowledge  might  well  be  obtained ;  and  therefore  there 
ie  no  fcafon  to  fupport  the  refpondents'  interpretation  of  the  ar* 
tide  of  the  Unipn ;  for  the  law  may  well  prefume  that  a  perfon 
who  has  been  an  advocate  fo  many  years,  and  of  no  iilconfiftent 
employment^  muft  have  acquired,  by  fuch  condu£l  as  is  before 
mentioned,  a  fufficient  knowledge  in  the  law  and  forms,  which 
may  be  well  acquired  without  a  local  attendance  at  the  bar  of  the 
Court  of  Sri&on :  and  a  calculation  of  months,  weeks,  or  days  of 
local  attendance,  at  diftant  and  remote  times,  (fuch  as  the  tefpon* 
dents  feem  to  aim  at),  for  making  up  five  years,  is  neither 
founded  in  the  19th  article  of  the  Union,  nor  is  fuch  attendance^ 
20  the  nature  of  the  thing,  capable  of  a  legal  proof. 
-  1  he  refpondents  obje^ed,  that  Mr.  Haldane,  before  he  had 
been  fiv  years  an  advocate,  was  appointed  a  commiflioner  and 
truftee  of  the  forfeited  eftates,  which  was  inconiident  with  hia 
ferving  as  an  advocate,  fince  it  necriTarily  called  him  to  attend  in 
that  court,  during  the  hours  of  the  fitting  of  the  Court  of  Stfliom 
But  no  law  does  require  aeon  ftant  attendance  for  the  fpace  of  five 
years  in  the  court-houfe  where  the  Seflion  fits,  and  no  advocate 
does  attend  in  that  manner.  By  the  fame  way  of  reafoning,  an 
advocate  who  is  commiiTary  of  Edinburgh,  or  a  iheiifF  depute, 
might  be  objeded  to  as  being  incapable  of  being  named  to  be  an 
Ordinary  Lord  of  Seflion,  becaufe  the  commiiTary  and  (heriff 
courts  meet  frequently  at  the  fame  time  with  the  Court  of  SelFion. 
i\ad  in  fa£l  the  being  one  of  the  commiifioners  of  the  forfeited 
eftates  did  not  hinder  Mr.  Haldane's  attendance  as  occafion  re- 
quired before  the  Coiurt  of  Seflion,  but  obliged  him  feveral  times 
to  attend,  when  otherwife  it  would  not  have  been  necefi'ary,  and 
to  have  the  particular  concern  in  the  management  and  direction 
i>i  a  great  number  of  caufcs  before  the  feveral  courts* 

Heais  of  the  Refjpondent^  ArgumenU 

The  Lords  of  Seffion  being  by  the  laws  of  the  realm,  and  the 
mncient  edablifiied  conftitution  of  that  court,  to  try  the  qualifica- . 
tions  of  the  perfons  prefehted  to  a  feat  in  it,  with  power^to  admit 
ox  9tfufe,  and  their  authority  and  privileges  being  ratified  and  con- 
firmed by  the  very  article  which  induces  the  qualification  in  quef- 
tton,  the  eoa£ltng  that  qualification,  e^^  mceffitate  juris^  fubjeds  it 
to  the  cognisance  of  thofe  judges,  who  mult  determine  whether  a 
perfon  he  qualified  before  they  can  admit  him. 

Though  the  words  atieniana  at  tht  bar  be  not  found  in  the  ar* 
tide,  yet  words  of  the  fame  force  and  tStOt  are  ufed.  It  is  im- 
poflible  to  SBRVE  in  a  court  without  attending  it ;  and,  therefore, 
where  the  law  requires  iu  cxprefe  "WQxis  ftrvitg  in  the  college  of 

juiticex 
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jufttce,  it  neceflarily  implies  attendance.  It  is  truCj  a  perfbn  may 
be  faid  to  be  an  advocate  in  the  college  of  ju(tice»  that  is  to  be  a 
member  of  fuch  faculty,  though  he  aAually  refide  at  Weftminfter 
or  at  Rome ;  but  then  while  he  refides  at  Weftrntofter  or  at  Rome 
he  cannot  be  faid  to  Jerve  in  tit  college  ofjujiictm 

Whf  n  the  words  of  a  ftatute  have  a  clear,  determinate,  and  un- 
ambiguous meaning,  the  legiflature  may  alter  them  \  but  judges 
are  not  at  liberty  to  explain  them  in  contradi&ion  to  their  known 
fignification  upon  any  arguments  drawn  from  the  prefumed  reafoa 
and  intention  of  the  law ;  and  therefore,  the  article  having  re- 
quired fervice  for  five  years  as  an  Advocate  in  the  college  of  jidtiocs 
the  judges  neither  could  nor  ought  to  have  expounded  it  other- 
wife,  than  that  attendance  for  five  years  in  the  cotut,  where  he 
was  to  ferve  as  an  advocate,  was  necefiary.  But  if  the  meanio|( 
of  the  vioidfervice  were  in  itfelf  doubtful,  the  obvious  intention 
^  of  the  article,  and  the  known  conftitution  of  the  college  of  juftice^ 
would  be  fuflicient  to  determine  it  to  that  fenfe,  in  which  the 
judges  have  underftood  it. 

Advocates  are  not  admitted  in  Scotland  as  gentlemen  are  called 
to  the  bar  in  England,  after  a  certain  fuppofed  attendance  on  the 
courts,  whereby  they  are  prefumed  to  have  arrived  at  a  reasonable 
knowledge  of  the  laws  and  forms  of  proceeding  proper  to  their 
country.  But  in  place  of  the  municipal  law  of  Scotland,  gentk- 
men  intending  to  enter  advocates,  apply  themfelves  to  the  ftudy 
of  the  civil  law  generally  iu  foreign  univerCties ;  upon  that  law 
enly  they  are  tried,  without  the  leaft  examination  into  a  fuppofed 
knowledge  of  the  laws  of  their  own  counti'y,  and  if  they  are  found 
pofiefTed  of  a  reafooable  degree  of  knowledge  of  that  law^  they 
are  admitted  advocates.  Thus  it  happens,  that  an  advocate  st 
his  admiHion  is  not  prefumed  to  know  the  leaft  title  of  the  mu- 
nicipal law  of  Scotland,  or  of  the  forms  of  proceeding  fo  neceffary 
towards  the  right  diftribution  of  juftice }  nor  has  he  any  other 
method  to  arrive  at  knowledgf  in  thefe  matters,  but  in  a  cl<^e  at- 
tendance on  the  courts,  where  expeiiencc  and  obfervation  may 
perfedi  his  ikilL 

Taking  this  to  be  the  cafe,  and  fuppo&ng  that  by  the  article  of 
the  Union  the  nation  intended  to  fecure  to  itfelf  judges  of  know* 
ledge  and  experience,  what  muft  be  the  meaning  of  the  word 
firvict  ?  An  advocate  of  five  years  ftanding  without  attendance, 
knows  probably  lefs  of  the  civil  law,  without  knowing  more  of  the 
municipal  law  and  form  than  when  he  was  admitted :  an  advo* 
cate  of  five  years  ftanding,  attending  on  the  courts  during  that 
fpace,  is  in  a  way  of  attaining  a  thorough  knowledge  of  the  ibw 
nA  forms  of  his  country. 

As  the  law  thus  exprefsly  requires  five  years  fervice,  it  is  a 
queftion  how  far  the  judges  could  take  upon  them  to  overlook 
even  occafional  abfence  of  days  or  weeks ;  but  furely  where  the 
abfence  is  hahitual^  and  the  fervice  only  occafional^  infomuch  that 
the  appellant  does  not  think  fit  to  affirm  that  he  ferved  moie  thm 
15  feflion  months  in  almoft  feven  years,  no  one  can  imagine  that 
die  intention  of  the  lawj  wUch  requires  full  fire  years  £tfvice,  la 
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Mifwered  by  accidental  attendance  for  the  half  of  that  time ;  or 
that  the  power  of  expounding  laws  entrufted  with  the  judges  is 
fo  arbitraryt  that  they  can  conftrue  the  half  to  be  equal  to  the 

The  refpondents  nftver  imagined,  that  the  office  of  member  of 
parliament  was  inconfiftent  with  that  of  an  advocate  i  but  then 
they  take  it  to  be  certain  that  attendance  in  the  parliament  at 
Wcftminftcr  is  inconfiftent  with /-rviVr  in  the  college  of  juftice  at 
Edinburgh,  during  the  Jpace  tf  fuch  attendance^      The  appellant 
agrees  that  he  attended  locally  at  Weilminder  ever  fince  his  ad- 
mifliony  except  about   15  fcffion  months:  his  attendance  there^ 
then,  made  it  impojjihh  for  him  to  be  where  he  ought  to  hare 
ferved  to  qualify  him felf  for  the  charader  of  a  judge,  in  the  terms 
of  law;    and,  confequently,  though  the  offices  are,  abftraAly 
fpeaking,  confident,  yet  fince  the  attendance  in  the  one  has  made 
fStitfervice  in  the  other  impradicable,  it  has  the  fame  effcfl  in  the 
prefent  queftion,  as  if  the  offices  were  truly  inconfiftent.     The 
fame  thing  holds  good  a$  to  the  other  office  of  commiffioner  of 
inquiry ;  becaufe,  as  has  been  before  taken  notice  of,  the  office 
hours  of  that  commiffion  were  the  fame  with  the  hours  of  bufi- 
nefs  in  the  Court  of  Seffion. 

The  refpondents  agree,  that  abfentla  retpublica  cau/a,  fares  to  a 
man  all  privileges,  whereof  he  ftood  poflcffi^d,  when  firft  he  un- 
dertook public  ferrice :  and  confequently,  that  if  the  appellant 
had  been  qualified  by /ervice  as  an  advocate  to  be  a  judge,  before 
he  attended  the  parliament,  he  could  not  have  loft  that  quatifica- 
tion  by  his  abfence.     But  they  can  by  no  means  agree,  that  a  man 
by  entering  into  the  fervice  of  the  public,  can  acquire  a  qualifica- 
tion which  the  law  has  faidj  can  po  other  way  be  come  at,  than 
by  fervice  in  a  particular  ftation.    The  leeiflature  thought  five 
years  fervice  as  an  advocate  abfolutely  neceflary  to  furnifh  a  per* 
ion  with  that  knowledge  and  experience,  that  is  requifite  for  a 
judge :  now  unlefs  five  years  fervice  as  a  member  of  the  Houfe 
of  Commons  fhall  be  thought  as  proper  a  mean  of  arriving  at 
knowledge  and  experience  of  the  hws  and  forms  of  proceeding 
in  Scotland,  as  five  years  fervice  in  the  Court  of  Seffion,  the  ap- 
pellant's attendance  in  parliament  brings  him  as  little  within  the 
meaning,  as  it  does  within  the  words  of  the  article  of  Union. 

Aft(;r  hearing  counfel.  It  is  ordered  and  adjudged^  that  the  in*  Ja^gami^ 
ierlocutory  /entencer  of  the  28/A  of  December  1721,    the  26th  of  ^^^^ 
January  following^  and  %th  of  June  1722,  complained  of  in  the  faid  ^ 

appeal^  be  reverfed:  and  it  is  further  ordered  and  adjudged^  that 
the  appellant  Patrick  Haldane  be  forthwith  put  upon  trial  according 
U  kwi 

For  Appellants,        Rob.  Raymond.     Ro.  Dundas. 
For  Refpondents,    Dun.  Forbes.       Sam.  Mead. 


Annexed  to  the  cafe  for  the  refpondents  is  given  the  foUowiog 
abftraA,  faid  to  bo  taken  from  Mr.  Haldane's  condefceodances 

of 
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of  the  times  at  which  he  affirmed  that  he  fenred  in  (he  couff i 
from  the  time  of  his  admifTion  till  the  date  of  hU  majefty's  tetter^ 
nominating  him  to  be  a  jadge* 


Sefllons  fince  his  admiflion,  dorinir  which  hr 
might  and  ought  to  have  ferved* 


6$ 


H 


In  the  Winter  Seflion  1714-15,  from 
18  January  to  lad  February 

Summer  SeiTion  1715 

Winter  Scffioif  following 

SummerSeffion  1716 

Winter  Seflion  following 

Summer  Sc/Iion  1717 

[Winter  Seflion  following 

Summer  Seflion  1718  •• 

^Winter  Seflion  following 

Summer  Seflion  17 19  • 

Winter  Seflion  following 

Summer  Seflion  1720 

Winter  Seflion  following  * 

Summer  Seflion  1 72 1 

Winter  Seflion  following,  from  iNov. 
to  12  December  •        •        . 
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The  rcfpondcnts  ftate,  that  every  article  of  Mr.  Haldanc's  non- 
fervice  in  this  abftr^ft  is  vouched  by  his  own  words,  excepting 
the  firft  of  one  week,  and  two  days,  which  is  flated  by  conjeduie 
upon  his  own  acknowledgment,  that  during  the  firft  Seflion  be 
was  abfent  for  fome  few  days  about  his  e!e£lion  to  parliament. 
And  all  the  articles  dated  to  his  account  as  fervice,  depend  fingly 
upon  the  credit  of  his  own  aflertion,  the  refpondents  having  afi 
along  denied  that  he  fefved  with  them  as  an  advocate,  except 
upon  fome  few  occafions.    , 

On  the  aift  of  January  1724,  the  prefent  appellants  prefenlcd 
a  petition  to  the  Houfe  of  Lords,  complaining  of  the  further  pro* 
ceedings  of  the  Court  of  Stflion,  after  the  judgment  given  on  the 
appeal)  but  the  Journals  do  not  itate  the  particular  grievance. 
This  petition  was  referred  to  a  committee  tu  confide r.  and  report, 

no  report  appear^  upon  the  Journals,  but  an  ad  was  pafied  ia  ^^ 

fame 
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fame  Sellion  of  parliament*  *'  for  explaining  the  Ia«r  concerning 

**  the  trial  an<t  admiffion  of  the  Ordinary  Lords  ofSefRon/'    This  xolG.iai)* 

a£l  of  parliament  gives  his  majefty  the  right  of  judging  in  future, 

with  regard  to  the  matters  fimiliar  to  that  which  was  at  ilTue  by 

the  prefent  appeal.    * 


Kenneth    Mackenzie,    brother    of    George  Cafe  96 

Mackenzie  of  Balmuckie,  Roderick  Mac- 
kenzie younger  of  ReidcaiUe,  Lewis  Mac* 
kenzie  his  brother,  Donald  Mackenzie  of 
Kilcowie,  John  Chiiholm  of  Knockfin, 
and  Archibald  Cbiiholm  his  brother.  Appellants  ; 

Mr.  Daniel  MackilHgin,  and  Mr.  John  Mac- 
killigio,  Minifters  of  the  Gofpel  at  All- 
nefs,        *        -        .        m        .        m"      Bjef pendents. 

6ib  Feb.  1722-3. 

S^yilaue.-^Art  and  P^rf.— Certain  perfoni  who  were  prefent  with  the  rebels, 
(under  the  command  of  Lord  Seaferth,)  when  a  fpuIUie  was  comRUtted, 
are  found  liable  in  damages,  conjundly  and  fcTerallyy  for  che  daaaagm  coin* 
micted  by  che  faid  party. 

The  amou:)t  of  the  damages  afcertained  by  the  oaths  of  the  parfucrs. 

Intereft  allowed  from  the  day,  after  the  party  of  rebels  had  left  the  premifes 
fpulleied. 

C^s  and  Exfencii.^^Tht  appelimts  having  ^tled  to  appear,  on  the  day  appointed 
for  hearing,  the  lefpondents*  are  heard,  and  the  judgment  affirmed  with  loo/. 
cofts. 

tN  May  17 1 8  {a\  the  refpondent  Daniel,  in  his  own  right,  and 
^  by  virtue  of  a  factory  from  the  preibytery  of  Dingwall,  and 
the  other  refpondent  John,  brought  an  aAion  of  fpuilzie  againfl: 
the  appellants,  before  the  Court  of  Seflion,  for  fatisfadlion  of 
certain  damages  occafioned  by  the  appellants ;  and  the  refpond* 
entftated,  that  upon  Monday  the  loth  of  O£lober  1715,  the 
appellants  with  a  party  of  armed  liighlandmen,  under  the  com« 
snand  of  the  late  Earl  of  Seaforth,  came  to  the  village  of  ^llnefs 
where  the  refpondents  refided,  and  continuird  there  till  Saturday 
the  15th,  during  which  time,  they  took  pofeflion  of  the  houfes 
of  the  refpondents,  carried  off  a  great  part  of  the  bouibold  fur^ 
niture,  and  cut  and  deltroyed  the  reft,  carried  off,  or  tore,  and 
deilroyed  all  the  refpondent  Daniel's  books,  and  likewife  a  library 
•f  books  belonging  to  the  preibytery  of  Dingwall,  and  likewife 
two  parochial  libraries,  of  all  which  the  refpondent  Daniel  was 
the  keeper,  deftroyed  all  their  corn,  and  cut  and  deftroyed  the 
planting,  and  every  thing  of  value  that  could  be  found  belonging 

(f)  This  !•  entirely  taken  from  the  cafe  for  the  refpondcnti ;  nope  appears  for  the 
-spprllantt,  tod  as  they  defeated  tht  appeal,  it  it  probibie  Uwt  noae  iMf  pfdimCed  fm 
tliein. 

to 
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to  etthf  r  of  the  refpondentSf  who  upon  the  approach  of  the  (M 
rebels  were  obliged  to  fly  for  their  own  fafetjTf  and  live  private  for 
fome  time ;  and  could  not  return  to  their  houfea  for  above  five 
months* 

The  appellants  made  defences^  in  ge nera]|  denying  the  libel } 
and  a  defence  of  aiihi  was  alfo  fet  up  by  the  appellants  Roderick 
and  Donald  Mackenzie.  In  June  17201  of  confenti  a  commif- 
fion  was  granted  for  examining  witnefles  by  the  refpondent«  to 
prove  their  libel^  and  for  the  appellants  to  prove  their  defences; 
and  accordingly  fcvei;al  wttneifes  were  examined  for  the  refpond- 
cnt8»  but  none  were  examined  by  the  appellants ;  and  the  term 
was  circumduced  agalnft  them. 

The  caufe  coming  to  be  heard,  the  appellants  did  not  appear, 
but  the  Court  having  heard  and  conGdered  the  depofltions  in  the 
caufe,  on  the  8th  of  July  1721,  <*  foupd  it  proved,  that  at  the 
*<  time  libelled  a  party  of  the  rebels,  which  were  then  under  the 
**  command  of  the  laie  Earl  of  Sea  forth,  came  to  the  toWn  of 
"  Allnefs,  within  which  the  refpondents'  houfes  are  fituated; 
'<  and  that  the  faid  party  continued  there  fevcral  days,  and  that 
*^  by  the  faid  party,  the  refpondent  Mr.  Daniel's  houfewat 
«  plundered,  his  doors,  trunks,  and  chefts  broken  opeti,  and  his 
*<  books  and  the  plenifhing  and  furniture  of  the  houfe  carried  off 
*«  and  dellroyed  i  and  that  his  growing  corns,  his  corns  in  his 
**  barn,  and  barn-yard,  and  his  peats  and  herbage  of  his  yard, 
*<  were  alfo  confumed  or  deftroyed  by  the  faid  party  :  And  alfo 
*<  found  it  proved,  that  at  the  faid  time,  and  by  the  fame  party, 
**  the  refpondent  Mr.  John  Mackilligin's  houfe  was  r>fled,  his 
**  plenifliing  carried  off,  his  corns,  peats,  and  planting  deftroyed, 
**  and  his  bee-hives  and  the  locks  and  doors  of  his  houfe  carried 
^*  off;  and  found  it  proved,  that  the  appellant^  were  all  of  thf 
**  faid  party ;  and  found  the  defence  of  alibi  not  proved ;  and 
^*  alfo  found  that  the  aforefaid  qualifications  proved  are  relevant 
<<  to  infer  that  the  appellants  were  art  and  part  in  the  cominiffion 
'^  of  the  above  fpuilzies  \  and  that  they  are  theretore  liable  coo- 
*'  junflly  and  feverally  infolidum  for  the  damages  which  were 
^  thereby  done  to  the  faid  Mr.  John  and  Daniel  Macktlligins,  re- 
^  fpondents ;  and  remitted  it  to  the  then  next  week's  ordinaries 
*'  or  to  either  of  them,  to  take  the  faid  Mr.  Daniel's  oath  tf 
^  Htim  on  the  particulars  and  the  extent  and  value  of  his 
^  damages,  and  on  the  violent  profits.** 

The  refpondent  Daniel  having  been  examined  fwore  to 
the  extent  of  his  damages,  and  exhibited  an  inventory 
thereof  i   and  on  the   28th  of  July   1721,   the  Court  <<  Having 

<  confidered  the  inventories  referred  to  by  the  refpondent 
'  Daniel  in  his  oath,  and  having  advifed  tlie  faid  oath,  found  ths 
'  appellants  liable  conjun£tIy  and  feverally  to  the  faid  Mr.  Daniel 

<  Mackilligio  for  the  values  of  the  books  in  the  two  inveotories 
*  produced,  and  alfo  for  the  fums  in  the  inventory  of  the  goods 

<  fpuilzied  from  the  faid  Mr.  Daniel,  extending  in  all  to  the  fom 
'  of  2482/.  12/.  Scots,  and  for  the  iatercft  of  the  faid  fum  from 
^  Uic  1 6th  day  of  0(  >ober  x  7 1 5  years  |  and  in  time  coming  during 

3t  !*  *• 
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*•  the  not  payment,  deducing  as  is  deduced  in  the  above  calcul 
*<  the  value  of  the  books  which  the  faid  Mr.  Daniel  expects  to 
"  get  back ;  and  alfo  found  the  defenders  liable  to  Mr.  Daniel  for 
*'  the  expence  of  this  procefs,  and  for  his  perfonal  expence  in 
*<  attending,  in  fo  far  as  the  fame  fliould  be  found  neceiTary  or 
««  reafonable  ;  and  remitted  to  the  Lord  Ordinary  in  the  caufc  to 
<<  liquidate  the  expence  of  the  procefs  according  to  the  regula- 
**  tions,  and  to  modify  the  perfonal  expences/*  And  the  Lord 
Ordinary  accordingly  decerned  for  DanicFs  expences  amounting 
to  645/.  9/.  41/.  Scots.  The  appellants  having  reclaimed,  the 
Court,  on  the  29th  of  July  172I1  adhered  to  thefe  interlo- 
cutors. 

The  refpondent  John  being  examined  upon  a  commiiBon,  alfo 
fwore  to  the  particulars  which  he  had  loft,  and  the  values  thereof; 
and  the  Court  pronounced  another  interlocutor  (j)  of  the  fame 
nature  in  John's  caufe,  and  decerned  the  appellants  to  make  him 
fatisfafiion  for  the  fum  of  1279/.  7-^*  Scots,  with  intereft  ;  and 
bis  expences  were  decerned  for,  amounting  to  134/*  16/.  Scots. 

Both  thefe  decrees  having  been  extrafied,  the  appellants  brought 
an  adion  of  redu£tion  ;  but  after  a  hearing  of  the  caufe  on  the 
24th  of  July  1722,  the  Court  "  repelled  the  reafons  of  reduc- 
tion ^''  and  to  this  interlocutor  they  adhered  on  the  31ft  of 
July  1722. 

The  appeal  was  brought  from  «*  feveral  interlocutory  fentences  Kntotd, 
•«  or  decrees  of  the  Lords  of  Seffion  of  the  28th   of  July  1721,  ijoa* 
**  23d  February  1721-2,  and  the  affirmances  thereof  the  24th  and  '7*^* 
"  31ft  of  July  1722." 

Heads  of  the  Appellants^  J^rgument. 

Whatever  damage  the  refpondents  may  have  fuftained,  there 
was  no  proof  that  the  fame  was  occafioned  by  means  of  the  ap- 
pellants, or  that  any  of  them  took  any  of  the  refpondents'  goods, 
or  gave  any  orders  for  fo  doing ;  it  were  therefore  unreafonabl^ 
to  load  them  with  making  reparation  for  what  damage  the  refpon- 
dents fuftained. 

There  is  no  proof  of  the  value  of  the  refpondents'  damages, 
but  their  refpedive  oaths  in  litem  ;  which  was  an  indulgence  the]f 
did  not  fo  much  as  pray  to  be  allowed  by  their  libel,  and  confe- 
quently  must  avoid  the  decree  as  being  ultra  peiita,  efpecially 
fince  the  a£lion  was  not  commenced  foon  after  the  damage 
done. 

The  decree  gives  the  refpondents  intereft  for  their  feveral  de- 
mands from  the  i6th  of  0£lober  17 15,  though  in  the  libel  the 
charge  is,  that  the  h&s  were  committed  on  one  or  other  of  the 
dayis  of  September,  0£tober^  November,  December,  January,  or 
February  of  the  faid  year. 

The  appellants  are  decreed  jointly  and  feverally,  to  pay  the 
refpondents  their  damages,  though  it  was  not  prayed  by 
libel. 

{a)  The  date  m  oot  mentioned  ;  bot  It  appears  to  hm  been  the  taterlocators 
ITcbruary  X7»i-»,  which  was  appealed  from. 

Ff  The 
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The  refpondent  Daniel  had  allowaoce  for  the  expences  o{  both 
aAionSt  and  his  perfonal  expence  in  attending  the  fame ;  and  yet, 
by  the  dectce  in  favour  of  the  refpondent  John,  he  is  likewife 
allowed  his  expences  s  fo  that  the  appellants  were  fubje£^ed  to  a 
double  payment  of  expences. 

Heads  of  the  Refpondent/  Argument. 

It  appears  by  the  proofs  in  the  caufe,  that  all  the  appellants 
were  prefent  in  the  village  of  AUnefs  with  the  armed  Highlanders  \ 
that  feveral  of  them  were  in  the  refpondents'  houfes  at  that 
time;  and  that  during  the  time  the  appellants  and  the  rebels 
were  there,  the  houfes  of  the  rcfpondents  were  plundered  by  the 
faid  rebels,  and  every  thing  therein  carried  off  and  deftroyed. 
Thefe  faQs  being  eftablifiied,  the  decree  againft  the  appellants 
mull  be  jufl ;  for  where  a  number  of  men  commit  violence,  it 
may  be  very  difficult  (nor  indeed  is  it  neceilary)  to  prove  the  par« 
ticular  perfons  who  deftroyed  or  took  away  the  goods :  It  is  fuffi- 
cient  to  prove  that  the  injury  or  damage  was  done  by  fuch  a  party, 
and  that  the  appellants  were  of  that  party,  which  is  fufficienily 
proved  by  a  multitude  of  witnefiVs. 

An  oath  in  litem  is,  by  the  law  of  Scotland,  as  much  the  de« 
termined  method  of  proof  where  a  fpuilzie  is  libelled,  as  writ  or 
witnefles  are  in  any  other  cafe  ;  and  indeed  in  moft  cafes  of  that 
nature,  any  other  proof  is  impoffible :  And  no  man  m  his  libel 
18  obliged  to  fet  forth  the  method  of  his  proof,  and  confequently 
this  decree  has  proceeded  regularly  and  according  to  the  ufnal 
forms  in  fuch  cafes*  The  a&ion  was  commenced  in  May  1718, 
which  will  avoid  any  obje£lion  from  delay. 

The  libelling  of  a  fpuilzie  in  its  own  nature  implies  violent 
profits,  damages,  and  expences ;  that  is,  where  the  nature  of  the 
thing  fpuilzied  admits  of  violent  profits,  they  are  decreed  ;  other- 
wife  the  Judges  decree  intereft :  and  the  decree  has  been  very  in- 
dulgent  to  the  appellants  in  giving  intereft,  for  certainly  the 
refpondents  muft  have  fuftained  much  greater  damage  \  and  their 
demand  thereof  was  adually  libelled.  It  appears  by  the  proofs 
that  the  rebels  came  to  the  village  of  AUnefs  on  Monday  the  101b, 
and  continued  till  Saturday  the  J5th  of  Odober,  during  which 
time  the  damage  was  done  $  and  it  was  therefore  regular  to  do> 
tree  intereft  from  the  i6th  of  October,  fince  before  that  time  the 
damage  was  done. 

A  fpuilzie  being  libelled  againft  f^rveral  perfons,  it  imports  their 
being  liable  jointly  and  feveraily ;  for  fince  they  were  all  acceflary 
to  the  wrong,  the  judgment  was  rightly  pronounced,  and  the  fame 
is  particularly  fo  libelled. 

The  refpondent  John  has  no  allowance  for  expences,  bat  fisck 
as  were  not  allowed  to  the  refpondent  Daniel ;  and  therefore 
the  appellants  are  not  liable  to  a  double  payment;  and  the 
refpondents  conceive  that  the  Court  has  made  them  but  the 
juft  and  ufual  allowances  in  cafes  of  fpuilzie,  which  indeed  are 
lefs  than  the  half  of  the  expences  which  the  refpondents  were  oat 
of  pocket. 

Whereeu 


i 
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Whereas  this  day  was  appointed  for  tearing  cmnfel  upm  this  appeal  Jodgracnt, 
andanfwerst  Counfel  appearing  for  the  refpondentSy  but  m  counfel  \I^^^ 
fir  the  appeliantSt  and  the  refpondents*  counfel  being  beard  and  vnth» 
drawn.  It  is  ordered  and  adjudged,  that  the  petition  and  appeal 
be  dif miffed ;  and  that  the  interlocutory  fentences  or  decrees  therein 
complained  of  be  affirmed :  And  it  is  further  ordered,  that  the  appel- 
lants do  pay  ^  orcaufe  to  be  paid  to  the  refpondents,  the  fum  of  tool. 
for  their  cofis  in  refpeff  of  the  f aid  appeal. 

For  Refpondents,         Ro.  Dundas.        Will.  Hamilton. 


James  Macpherfon,  of  KiUyhuntly,        -        Appellant;     Cafc  97* 
John  Macpherfon,  of  Dahady,  -  Reffondent. 

nth  Feb.  1722-3. 

Trs/?'— Qjialifications  of  trod  found  to  be  ifrdevaot* 

'T^HIS  appeal  related  to  certain  deeds  executed  in  farour  of  the 
^  refpondenti  by  Elias  Macpherfoui  of  Invereibiei  being  con* 
Tcyancea  of  his  whole  eftate,  bearing  to  be  for  onerous  conGdera- 
tions,  and  containing  abfolute  warrandice.  Thefe  deeds  were 
executed  in  1 693»  1694,  169;,  and  1696. 

The  appellant's  father  had  a  wadfet  upon  the  eftate  of  thia 
Elias;  and  Ellas,  on  the  7th  of  February  1696,  conveyed  his 
right  of  reverfion  of  this  wadfet  to  a  truftee  for  the  appellant's 
father,  by  a  deed  bearing  to  be  for  onerous  confiderations.  Elias 
alfo  executed  an  inftrument  on  the  fame  7th  of  February  i695» 
declaring  upon  his  foul  and  confcience,  that  the  deeds  formerly 
executed  by  him,  in  favour  of  the  refpondent,  were  in  truft 
only* 

After  this  period,  on  the  24th  of  February  1695,  Ellas  exe* 
cuted  another  deed  in  favour  of  the  refpondent,  reciting  certain    « 
bonds  formerly  granted  by  him  in  the  refpondent's  favour  for 
money  lent,  and  that  the  fame  bonds  being  returned,  he  acknow- 
ledged the  fame  as  the  price  of  his  eftate  remaining  unencumbered 
with  wadfets.     Elias  died  without  iflue,  and  the  refpondent  havin|[[ 
taken  fteps  for  the  redemption  of  the  wadfet  now  belonging  to 
the  appellant,  the  appellant  brought  an  a£bion  of  declarator  before 
the  Court  of  Seffion,  to  have  it  declared,  that  all  the  deeds 
formerly  executed  by  Elias  Macpherfon,  in  the  refpondent's  fa« 
▼our,  were  only  in  truft  for  the  grantor.     In  this  a&ion  he  in* 
lifted  that  the  caufe  of  aQion  having  arifen  before  the  a£b  1696  i696,c.aj< 
c«  ^5*  was  palTed,  the  truft  might  be  proved  by  other  means  than 
writ,  or  oath  of  party,  he  founded  upon  the  declaration  of  fotd 
tsnd  confcience^  and  other  fpecial  circumftances  in  the  fituation  of 
tbe  parties* 

^Ff  a  The 
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The  refpoadent  made  defences,  and  after  (undrj  procee^iA^ 
the  Court  on  the  13th  of  July  17219  *^  found  that  the  qu^lifica- 
<<  tions  of  truft  allcdged  by  the  appellant,  are  not  lelevant  and 
^<  therefore  affoilzied  the  refpondent  and  decerned." 

The  appellant  gave  in  federal  petitions  againft  this  interlocutor, 
but  the  Court  on  the  28th  and  29th  of  July  1721,  and  pch  of 
February  1722,  "  adhered  to  their  former  interlocutor." 

The  appeal  was  brought,  **  feveral  interlocutory  fentcnces  or 
«  decrees  of  the  Lords  of  Seffion  of  the  1 3th,  28th,  and  29th  days 
«*  of  July  1721,  and  9th  of  February  1722.'' 

(The  particular  circumftances  of  the  cafe  are  dated  at  confider- 
able  length  in  the  appeal  cafes,  but  not  with  fufficient  diftindlneb, 
to  render  an  abridgement  of  them  ufefuL) 

After  hearing  counfel,  //  is  ordered  and  adjudged  that  the  /aid 
petition  and  appeal  be  difmijfedy  and  that  the  interlocmory  fenttnces  9r  dt- 
crees  therein  complained  of  be  affirmed^  » 

For  Appellant,     Ro.  Dundas.       C*  Talbot. 
¥qx  Refpondent,  Dun.  Forbes.     WilL  Hamilton. 


Cafe  98.  Alexander  Murray,  of  Broughtoi),  Efq ; 
George  BuUerwell,  Gentleman, 

Ek  parte  {a) 

lath  Feb.  1722-3. 


Appellant ; 
Refpondent. 


Proctfs. -^In  a  competition  between  two  perfooi,  claiming  to  be  hcin  torn 
eftaie,  the  inqueft  refufed  co  letour  either  of  them.  Doe  of  the  parties  in  aa 
action  of  redudioa  and  drclarator,  calls  the  other  as  a  defenottc  a  tkiid 
claimant  now  craves  to  be  admitted,  aa  a  defender  in  xh]^  adioo,  ftating  hiaietf 
to  be  in  the  Tame  degree  of  propinquity  with  the  o^er  defeoder,  which  the 
purfuer  ackno«rIedged.  The  Couit  having  refufed  to  admit  this  third  putj 
ai  a  defender  in  that  »€Lhn,  the  judgment  ii  rcverfedi  exfarie, 

JAMES  Earl  of  Annandale  died  about  80  years  ago,  If  avinfr  so 
heirs  of  his  own  body,  and  in  default  of  them»  his  cftate 
went  to  the  daughters  of  Sir  James  Murray  of  Cockpool,  pater- 
nal uncle  to  the  faid  earl.  The  appellant,  and  the  Vifcounreis  of 
Stormont,  were  defcended  from  thefe  daughters* 

The  refpondent  laid  claim  to  the  eftate  of  the  faid  James  Eari 
of  Annandale,  in  the  charaAer  of  his  neareft  heir ;  and  took  oat, 
a  brieve  from  Chancery  for  ferving  himfelf  neareft  heir;  and  gave' 
in  bis  claim  to  the  inqueft  accordingly.  The  Vifcountefs  of 
Stormont,  appeared  as  a  party  by  her  counfel,  and  obje&ed  to  the 
evidence  brought  by  the  refpondent,  as  no  wife  fuflicient  to 
prove  that  he  was  heir,  or  at  all  related  by  defcent  of  lawful  iflue 

(«)  This  is  given  entirely  frooi  the  appeUjat'i  cafe  onlv^  no  appearance  haring  bedi 
Bade  for  tht  refpondeat* 

I  to 
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to  the  faid  earl ;  and  at  the  fame  time  (he  having  alfo  taken  out  a 
brieve  from  chancery,  put  in  her  own  claim,  and  infifted  that  (he 
(hould  be  retoured  as  neareft  heir  to  the  faid  earl.  The  jury^ 
however  not  being  fatisfied  with  the  evidence  adduced  by  either 
of  them,  gave  verdifls  again  It  them  bo(h,  and  refufed  to  retour 
either  of  them  as  neared  heir  to  the  Eari  of  Annandale. 

The  refpondent  thereupon  brought  his  a£lion  before  the  Court 
of  Seffion,  forfctting  afide  the  verdi£l  of  the  jury  as  erroneous, 
and  to  have  it  found,  that  he  was  neareft  heir  to  the  earl.  To 
this  aflion,  the  refpondent  called  the  Vifcoantefs  oF  Stormont  as 
a  party ;  but  took  no  notice  of  the  appellant,  who  (as  he  ftates) 
is  the  undoubted  heir  portioner  of  the  faid  Sir  James  Murray  of 
Cookpool,  father's  brother  of  the  faid  earl,  with  the  faid  Vif- 
countefs  of  Stormont,  and  fo  equally  entitled  with  her  in  the  faid 
earl's  (ucceflion. 

The  appellant,  however,  appeared  for  his  intereft  by  his 
counfel,  in  fupport  of  the  verdi£k  complained  of  by  the  refpond- 
ent, and  prayed  to  be  heard  a^ainft  the  refpondents'  claim.  And 
the  Court  on  the  adth  of  February  1722,  **  found  that  the  ap* 
*•  pellant  ought  to  be  admitted  for  his  intereft." 

The  refpondent  reclaimed,  fetting  forth  that  he  had  not  made 
the  appellant  a  party  ;  but  that  the  a£lion  he  was  carrying  on  was 
of  no  prejudice  to  the  appellant,  the  fcope  of  it  being  only  to  fet 
afide  an  erroneous  verditl,  given  by  the  jury  to  the  prejudice  of 
the  refpondent ;  and  that  it  would  be  ftill  entire,  and  more  pro- 
per for  the  appellant  to  appear  before  another  jury,  which  would 
be- called  after  the  erroneous  verdi£t  was  fet  afide,  and  there  to 
objed  again  ft  the  refpondent's  claim. 

After  anfwers  for  the  appellant,  the  Court  on  the  21ft  of  June 
1722,  **  altered  their  former  interlocutor,  and  found  that  th«  ap* 
<*  pellant  could  not  be  admitted  in  that  adion."  And  to  this  in- 
terlocutor the  Court  adhered  on  the  30th  of  the  fame  month  of 
June  imd  ift  of  December  thereafter. 

The  appeal  was  brought  from  <<  feveral  interlocutory  fentences  Entered^ 
<*  or  decrees  of  the  Lords  of  Seffion  of  the  21ft  and  30th  days  '<*  ^^* 
<*  of  June,  and  an  interlocutor  of  the  id  of  December  1722.*'       *^"* 

Heads  of  the  Appellant^ s  Argument, 

l^hough  the  refpondent  has  not  made  the  appellant  a  party  to 
the  a£lion,  that  was  the  refpondent's  fault  and  error  \  but  this 
cannot  hinder  the  appellant  from  appearing  as  a  party  for  his  own 
intereft,  and  to  defend  in  an  adiion,  the  fcope  of  which  was 
to  defeat  his  titles  to  the  eftace,  and  fucceffion  of  the  Earl 
of  Annandale.  Bendes,  by  the  nature  of  the  brieve,  all  perfons 
having  intereft  are  called,  by  what  is  named  in  the  law  of  Scot* 
land  an  ediflal  citation. 

The  refpondent  admitted,  that  the  appellant  had  the  fame  in* 
terelt  and  concern  with  the  Vifcountefs  of  Stormont,  and  confe« 
quently  (ince  ihe  is  a  proper  party  to  the  a£tion,  the  appellant  mud 
be  fo  too.  The  appellant  like  wife  admitted,  that  the  appellant 
^as  a  proper  party  to  obje£^  to  his  claim  before  the  jury,  and  to 

F  f  3  have 
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htf  e  infifted  for  foch  a  Yerdi£l  as  the  jury  gare,  confcquetitly  he 

mud  be  a  proper  party  to  appear  in  fupport  of  that  vcrdid,  and 

to  judify  it  now  that  it  is  given* 

Tournal  ffherios  this  day   loas  appointed  Jor  hearing  counfel  upon   Mm 

It  Feb.        petition  amd    appeal  g    counfel  appearing  for  the  appellant^    hui  no 

1711-3.        counfel^  for  the  respondent  i  and  the  appellants  counfel  being  beard 

and  withdrawn.  It  is  ordered  and  adjudged,  thai  the  interlocutory  fen^ 

tences  of  the  2  ifl  and  30/^  days  of  June,  and  the  interlocutor  of  the  ift 

of  December  lafi,  complained  of  in  the  faid  appeal  he  r overfed  ^  and 

that  tbi  interlocutor  of  the  2%th  of  February,  iaft  whereby  it  is  decreed^ 

<<  that  the  appellant  ought  to  be  admitted  for  his  intereff^  be  aj^rfo^d* 

For  Appellant^         Ro.  Dundas.       Dun,  Forbes. 


Cafe  99.  Thomas  Rigge,  of  Mortoun,  Efq;  .         Appellant; 

Alexander  Abercrombie^  of  TuUibodie,  Efq^    Refpondeni. 

iBth  March  1722-3. 

iVc^eflftrvm  G^»r.-*-Tbe  refpondent  having  feot  money  by  the  ippellintyta  be  %y 
a  third  perfon  laid  out  in  ftock,  in  his  own  aame)  on  the  de«tb  of  this  ikivd 
perfoQ  the  appellant  could  not  waxtanCa:>Jy  lay  oat  the  rel'paodent*i  money 
in  ftock,  in  his  the  appellant'i  name. 

PrM/.— In  this  cife  ihe  Too  of  the  perfon  deceafedy  having  by  letter  giTcn  tike 
firft  notice  of  the  traafaQion  to  the  reipondent,  and  mentiooed  that  the 
appellant  bt<  informed  the  writer  of  the  letter^  that  he  had  given  the  re- 
fpondent his  option  to  ftand  to  the  bargain  or  not|  this  letter  is  held  to  be 
proof  of  fttch  option  tendered. 

IN  Auguft  1720,  fome  communications  took  p^ace  between  the 
appellant  and  refpondent,  relative  to  the  invefting  of  money 
in  the  public  funds.  The  appellant  being  about  to  fet  out  for 
London,  the  refpondent  delivered  to  him  two  York  Buildings 
Co.  boAds  of  100/.  each,  with  an  open  letter,  addreffed  to  William 
Baird,  of  Aucbmedden,  Efq.,  then  in  London  :  This  letter  was  of 
the  following  tenor:  << Edinburgh,  9th  Auguft,  1720.  Dear 
**  Coufen,  Receive  from  the  bearer  Mr.  Thomas  Rigge  of 
**  Mortoun,  advocate,  two  York  Buildings  bonds  of  100/.  ilerling 
*<  each,  bearing  intereft  fince  23d  February  laft,  payable  23d 
<<  inft. ;  the  intereft  is  61. ;  the  une  is  marked  letter  A.  (No.  9.) 
*^  the  other  is  marked  letter  A.  (No.  309.)  I  have  filled  up  your 
*'  name  in  the  indorfation  (a)  becaufe  I  deGgn  you  (hould  put  it 
«  in  ftocks  for  me  till  I  raife  more.  If  South  Sea  fubfcriptions 
<<  can  be  purchafed  at  5,  or  6,  or  7  hundred,  for  fo  much  ready 
«  money,  Mr.  Rigge  will  join  the  equivalent  fum  of  mine  in 
^  ready  money  i  and  if  you  can  procure  us  credit,  if  he  defire 
«<  it  for  the  furplus  value  of  a  fubfcription,  I  (hall  make  the 
^  credit  good  as  you,  and  he  (hall  adjuft  the  fum,  either  upon  our 

(a)  Theft  bonds  wctf  payable  to  bearer,  and  needed  not  iadoiAiiienc. 

«  bond 
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^  bond  or  bill  payable  in  three  months.  But  if  you  think  South 
<*  Sea  too  high,  then  I  defire  you  may  purchafe  as  many  fharos 
*<  in  the  York  Buildings  as  fo  much  ready  money,  or,  if  you  get 
**  credit,  for  as  much  more  as  that  will  purchafe ;  and  if  Mr.  Rigge 
«  join  with  you  for  the  value  of  ready  money  in  credit,  let  ui 
^  have  as  many  (hares  in  the  York  Buildings  as  can  be. 

**  If  Mr.  Abercrombie  of  Glaflaugb,  or  you  will  take  the  burden 
*'  with  him  for  me,  for  the  faid  value,  or  for  four  or  five  hundred 
**  pounds,  I  (hall  make  it  good,  and  nobody  needs  fcruple  his  fe- 
**  curity.  What  ever  ftock  you  put  the  money  in,  let  me  have  the 
**  (hare,  or  the  transfer  in  my  own  name,  becaufe  I  refolve  to 
**  Itand  to  it,  efpecially  if  it  be  York  Buildings,  whereas  thofe 
<<  upon  the  place  may  incline  to  fell  frequently ;  and  I  am  not 
<c  fure,  but  I  may  come  up  myfelf,  or  at  leaft  remit  you  more 
'<  money.  Let  me  have  your  anfwer  upon  receipt  hereof.*^ 
When  the  appellant  arrived  in  London,  h.e  found  Mr.  Baird,  to 
whom  the  letter  was  addrefled,  at  the  point  of  death. 

The  refpondent  received  a  letter  from  the  appellant,  dated  at 
London,  the  23d  of  Auguft,  1720,  informing  him  that  his  friend 
Mr.  Baird  was  dead,  and  that  he,  the  appellant  had  made  no  bar-^ 
gain  for  himfelf,  becaufe  he  thought  the  docks  would  fall  lower. 
And  upon  the  9th  of  September  the  refpondent  received  a  letter 
dated  at  London  the  3d  of  that  month,  from  Mr.  Baird  the  foo  of 
the  deceafed,  acquainting  him  of  his  fathet^s  deaths  and  that  the 
appellant  told  him,  he  had  bought  South  Sea  Stock  at  780/.  per 
cent,  and  was  willing  the  refpondent's  money  (liould  be  in  there 
or  not,  as  he  the  refpondent  pleafed ;  and  Mr.  Baird  mentiona 
that  he  had  not  called  for  the  refpondent's  money  from  the  appek 
lant,  but  that  it  was  fafe  in  the  appellant's  hands.  About  this 
time  fecured  the  great  fall  of  South  Sea  Stock. 

The  refpondent  on  the  1 2th  of  September  wrote  both  to  the 
appellant,  and  to  Mr.  Baird ;  he  told  the  appellant  that  having  heard 
of  his  friend's  death,  and  the  furpriCng  turn  of  the  Stocks,  he  did 
Dotinclineto  meddle  with  South  Sea  Stock ;  andthathehad  writtea 
to  Mr.  Baird,  jun.,  not  to  difpofe  of  his  bonds  in  the  South  Sea. 
The  refpondent  afterwards  received  a  letter  from  Baird,  dated 
20th  of  September,  acquainting  him,  that  the  appellant  had  got 
payment  of  the  two  bonds  from  the  York  Buildings  Company. 
The  refpondent  on  the  29th  of  September,  wrote  to  the  appellant 
requiring  his  bonds;  or  his  money  to  be  fent  back  immediately  : 
and  foon  after  he  received  a  letter  from  the  appellant,  without 
date,  but  appearing  to  have  been  written  about  the  end  of  Septem* 
ber^  or  beginning  of  0£kober,  mentioning  another  letter  form« 
criy  written  by  him  to  the  refpondent,  but  never  received,  by 
which  letter  the  appellant  faid  he  wrote  the  refpondent,  that 
his  money  was  put  in  with  the  appellant's  own  in  South  Sea 
Stock  at  780/.  per  cent.,  including  the  dividend,  by  the  advice  of 
Alexander  Abercombie,  of  Gtaflaugh,  Elq.,  and  Mr.  Baird,  jun., 
.  «Q  the  3  i  ft  of  Auguft. 

The  refpondent  brought  his  aAion  before  the  Court  of  Seffioa 
agaiuft  the  appellant,  to  have  th/t  mo&ej.  kom  the  late  of  the 

ff4  two. 
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two  bondsi  repaid  with  intercft  from  the  time  they  were  difpofed 
of  by  the  appellant ;  F'trjiy  becaufe  Mr.  Baird  being  dead  the  ap- 
pellant had  no  commiflTion  to  difpofe  of  the  two  bonds  :  Secondljt 
becaufe  the  commiflion  was  not  executed  in  the  terms  of  his 
letter  to  Mr.  Baird,  for  the  flock  bought  with  his  money,  was 
taken  in  the  name  of  Mr.  Riggc.  The  appellant  made  defences 
to  this  adtioHi  and  the  Court  on  the  12th  of  July  1722,  "  found 
**  that  Mr.  Baird  of  Auchmedden,  being  dead,  the  appellant  had 
*<  no  power  to  uplift  the  money  from  the  York  Buildings  Com- 
**  pany  /'  and  in  purfuance  of  this  interlocutor  the  Lord  Ordinary 
on  the  14th  of  fame  month,  ^*  decerned  in  terms  of  the  lybel." 

The  appellant  having  reclaimed,  indding  that  it  was  the  cuftom 
of  the  York  Buildings   Company   to   pay   their   bonds    to  the 
bearer  without   indorfation,    or   any   other   title,    and  that  he 
according  to  that  cuftom  got  payment  of  the  bonds,  and  difpofcd 
.    of  the  money  for  the  refpondent's  ufe  as  neg^tiorum  geflor :  after 
anfwers  for  the  tefpondent  the  Court  on  the  24th  of  November 
1722,  **  found  that  Mr.  Baird  of  Auchmedden,  being  dead,  the 
*^  appellant  might  warrantabiy  uplift  the  money,  and  employ  it 
<'  for  the  refpondent's   behoof  as  a  negotiorum  gef.or ;  but  found 
^*  that  the  documents  produced  do   fufficiently  make   it  appear, 
^'  that  he  employed  the  money  and  made  a  bargain  in  bis  own 
^<  name,  that  he  gave  the   refpondent  an    option    whether  he 
.  *t  would  accept  of  the  bargain  or  not,  and  that  the  firft  intima- 
^'  tion  of  the  bargain,  appears  to  have  been  made  by  a  letter  from 
"  London  (a),  dated  3d   September,  and  that  the  refpondrot  by 
«*  his  letter  dated  from  Tiillibodie,  the  12th  of  September  hav- 
**  ing  declined  to  accept  the  bargiin,    he  was  not  i/t  morM,  nor 
«  bound  thereby."     The  appellant  reclaimed  againft  the  hit  part 
of  this  interlocutor,  in  Tiding  that  he  did  not  give  the  refpondent 
his  option  ;  that  this  option    was  only  mentioned   in  the  letter 
from  young  Baird,  and  that  it  could  only  be  proved  fcripto  itl 
juram.nto  of  the  appellant  :  and  the  refpondent  having  petitioned 
againfl:  the  firft  part  of  the  interlocutor ;  after  mutual  anfwers 
for   the  parlies,   the   Court  on  the    15th  of  December   17221 
'*  found  that  the   appellant   having  taken  ftock  in  his  own  name, 
<<  though  for   the    bt^hoof  of  the  refpondent,  this  was  not  to  be 
•<  reckoned  warrantabiy  done,  tanquam  mgoi'torum  gefior^  in  cafe 
**  by  the  forms  the  right  to  the  fiock  could  have  been  ftatedinthe 
**  refpondent's  perfon,  by  taking  it  in  his  name  though  abfent 
"  without  a  letter  of  attorney  ;  but  if  it  could  not  be  fo  taken, 
"  found  in  that  cafe,  ftock   might  warrantabiy  be  taken  in  the 
**  appellant's  name,  for  the  behoof  of  the  refpondent  ;  and  {ovini 
<'  that  the  letters  produced,  fuf&ciently  inftru£l,  that  the  appellant 
«  gave  the  refpondent  his  option,  whether  he  would  accept  the 
«  barg^iin  as  for   his  behoof  or   nor,  and  adhere  to  that  part  of 
*<  their  interlocutor,  finding  that  the  firft  intimation  appears  to 
*'  have  been  made  by  a  letter  from  London,  3d  September  :  and 
<*  that  the  refpondent   by  his  letter  dated  at  TuUibodie,  12th 

{a)  The  ktter  from  Mr.  Baird  junior* 

f<  Septemberi 
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**  September,  having  declined  to  accept  the  bargain,  he  was  not 
**  inmora^  or  bound  thereby."  And  in  purfuance  of  this  inter* 
locutor,  the  Lord  Ordinary  on  the  19th  of  December  17229 
<*  decerned  for  203/.  fterltng,  of  principal  and  intereft  due  31ft 
^'  Auguft  172O}  contained  in  the  faid  two  York  Buildings  Bonds, 
•*  with  the  intereft  of  the  faid  fum,  fince  the  faid  3 1  ft  of  Auguft.** 

The  appellant  having  prefented  anbther  reclaiming  petition 
after  anfwers,  the  Court  on  the  pth  of  January  1723,  "  adhered 
**  to  that  part  of  the  interlocutor  of  the  15th  of  December,  find- 
**  ing  the  letters  produced  fui&cicntly  inftru£l  that  the  appellant 
*'  gave  the  refpondent  his  option  whether  he  would  accept  of  the 
<(  bargain  as  for  his  behoof  or  not ;  and  adhere  to  that  part  of  the 
'<  faid  interlocutor,  finding  that  the  firft  intimation  appears  to  be 
**  made  by  a  letter  from  London,  dated  September  3d,  and  that 
<<  the  refpondent  by  his  letter  dated  at  Tuilibodie,  the  i2th  of 
^*  September,  having  declined  to  accept  of  the  bargain,  he  was 
*<  not  in  mora  or  bound  thereby ;  and  found  that  this  point  de- 
'!  termining  the  caufe,  there  was  no  neceflity  to  determine  how 
**  far  the  appellant's  a£ting  in  this  affair  Unquam  negotiorum  geftor 
•*  was  warrantable." 

The   appeal  was  brought  from  **  an  interlocutory  fentence^or  Xnteni 
«*  decree  of  the  Lords  of  Seflion  of  the  12th  of  July,  and  from  «*  Jtn. 
•*  part  of  an  interlocutor,  of  the  24th  of  November,  and  from  *^**"*' 
^'  certain  interlocutors  of  the  15th  and  19th  of  December  17229 
**  and  pth  of  January  1723." 

Heads  of  the  Appellanfs  Argument  • 

The  ading  for  the  behoof  of  the  abfent,  and  ejus  nomine^  it 
always  reckoned  one  and  the  fame  thing  \  if  the  animus  and  in- 
tention of  the  mandator  are  anfwered,  it  is  not  material  by  what 
perfon.  The  order  was  to  put  the  money  in  South  Sea,  or  York 
Buildings  Stock ;  this  was  indifpenfible,  as  being  the  fubje6l  of  the 
mandate,  and  it  could  not  warrantably  have  been  put  in  any  other 
(lock :  but  as  to  the  modus  or  taking  the  fecurity,  that  does  not  alter 
the  cafe  unlefs  the  refpondent  will  (hew  any  prejudice  done  him 
by  not  taking  the  Stock  in  his  own  name  ;  for  it  was  more  con- 
venient to  take  it  in  the  appellant's  name,  and  faved  the  expence  of 
two  transfers  and  letters  of  attorney,  one  to  accept,  and  the  other 
to  fcii,  before  the  anival  of  which  from  Scotland  the  market  might 
have  been  loft. 

As  the  perfon  to  whom  the  mandate  was  given,  was  dead,  it 
could  not  be  executed  by  him  ;  and  the  appellant  employed  his 
friend's  money,  as  he  did  his  own,  with  no  other  view  but  to  fer^e 
him ;  and  if  ftocks  had  rifen,  then  the  refpondent  would  have 
had  the  advantage.  But  the  refpondent  did  not  anfwer  th« 
letters  for  three  pofts  waiting  to  fee  whether  ftocks  would  rife 
or  fall  ;  ifthey  had  rifen,  then  no  doubt  he  would  have  acknow- 
ledged the  appellant's  good  ofilces. 

It  does  not  appear  by  any  legal  proof,  that  the  appellant 
gave  the  refpondent  an  option  to  be  concerned  in  the  ftocks  or  not ; 
only  Mr.  Baird  wrote  to  him,  that  the  appellant  had  faid  fo  \  but 
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this  Is  not  fuflicient ;  it  can  only  be  proved  fcripto  vel  juramenU 
of  this  appellant  himfelf.  Befides  in  the  fame  letter  Mr.  Baird 
fays  **  you  muft  by  firft  poft  let  Mr.  Regge  know  which  of  the 
'*  two  oflfers  you  accept  of }"  fo  that  fuppofing  fuch  choice  had 
been  really  given  to  the  refpondenti  yet  he  was  in  nnra  in  not 
anfwering  Mr.  Baird's  letter  of  the  3d  till  the  12th  of  Septeoa- 
berj  which  came  to  his  hands  only  on  the  1 7th. 

Heads  of  the  Refpondenfs  Argument. 

The  refpondent  never  gave  any  commiffion  to  the  appellant, 
either  to  buy  (locks  for  him,  or  to  take  up  his  moiiey  from  the  York 
Buildings  Company  \  the  only  perfon  he  entruAed  with  the  ma* 
nagement  of  his  money  was  the  late  Mr.  Baird  of  Auchmedden. 
The  only  truft  committed  to  the  appellant  was  to  carry  up  his 
money  to  London,  to  be  forthwith  delivered  to  Mr.  Baird.  And 
though  the  interpofition  of  a  negotiorum  gejior  may  be  allowed  in 
ordinary  affiairs,  yet  the  refpondent  believes  no  man  will  be 
allowed  to  game  or  ^xzQXk  JlockjMing  with  another  perlbn's 
money  I  without  an  etprefs  commiflion  diredliy  given  to  him  for 
fo  doing. 

^Though  the  refpondent  had  cj^prefsly  entruiled  the  appellant 
with  the  management  of  his  money,  yet  he  W99  not  bound  to 
take  a  fliare  of  any  bargain  made  by  the  appellant,  unlefs  the 
appellant  had  given  liim  immediate  notice  thereof  by  fuch  a  writ- 
ing under  his  hand,  as  would  have  obliged  the  appellant  bj  the 
laws  of  Scotland  to  have  given  the  refpondent  a  (hare  ot  the 
profits,  in  cafe  any  bad  arifen  from  fuch  bargain  ;  and  the  appel- 
lant never  having  given  any  fuch  noiice  to  the  refpondent,  it 
would  be  hard  to  oblige  him  to  take  any  (hare  of  the  lofs,  (ince  he 
was  no  wife  entitled  to  any  ihare  of  the  profit  in  cafe  any  had 
arifen. 

As  ibon  as  the  refpondent  had  ^ny  notice  that  the  appellant 
pretended  he  had  made  any  bargain  upon  the   rcfpondeot's  ac* 
count,  though  the  notice  was  fent  by  a  third  party,  and  three  days 
after  the  pretended  bargain  was  made ;  yet  the  refpondent  wasfo 
«        diligent  as  to  write  by  the  very  next  poft  to  the  appellant,  declar- 
ing that  (ince  his  friend  whom  he  had  entrufted  was  dead,  he 
would  have  nothing  to  do  with  the  (locks  nor  Venture  any  of  his 
money  that  way. 
judgoKiit,         After  hearing  counfel.    It  is  ordered  and  adjudgod^  that  iit 
iS  Much    petition  and  appeal  ie  di/mtfid^  and  that  the  itUerlocutary  fentences  or 
''^^*  decrees  therein  compUuned  oj  be  affirmed :  And  it  is  further  ordered 

that  the  appellant  do  pay  or  caufe  to  he  paid  to  the  refpondent  the  fwm  ef 
ZoLfot  his  eo/is  hy  reafenef  the faid appeals 

For  Appellant,         Rch.  Raymond.    Sam.  Mead. 
For  RefpondentSi     Dun.  Fortes.      WilL  HamHtn. 
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Elizabeth  Duchefs  Dowager  of  Hamilton  Cafcioo* 

and  Brandon,  -  -  -  Appellant} 

James  Duke  of  Hamilton  and  Brandon^  and 

Alexander  Gillies,        •  •         •       Refpondenis^ 

aift  May  1723, 

FUr  and  Ufe-renter, — The  Coart  of  Seflion  hsTing  fottiid*  that  a  fiar  htd  ibm 
right  to  cut  and  fell  woods  growing  en  part  of  ao  eftate>  that  wm  life-raotcd, 
the  judgment  is  reverfed. 

IN  1693,  William,  Duke  of  Hamilton,  and  Anne,  Duchef$ 
of  Hamilton,  executed  an  entail  of  all  their  eftates,  fettling 
the  fame  upon  themfelve^,  and  the  longed  liver  of  them  in  life- 
rent, whom  failing  to  James  Earl  of  Arran,  their  eldeft  fon,  and 
the  heirs  male  of  his  bodjr;  with  Ceveral  other  fubftttutions  of 
heirs,  and  with  prohibitory,  irritant,  and  refolutive  claufes  againft 
felling  or  contracting  debt  (  but  it  contained  a  power  to  the  faid 
Earl  of  Arran  to  grant  a  life*rent  proviGon  and  jointure,  out  of 
any  part  or  portion,  or  out  of  the  whole  lands  and  barony  of 
Kinneill,  Carridden,  Abbotfcars,  and  Lockhoufe  (which  had 
formerly  been  the  feparate  eftate  of  the  faid  Anne,  Duchefs  of 
Hamilton,  and  of  which  the  Earl  of  Arran  was  then  in  pof- 
feflion  for  his  maintenance)  in  favour  of  a  wife  or  wives  whom 
the  faid  Earl  (hould  marry,  not  exceeding  the  fum  of  1500/* 
fterling  of  yearly  rent;  provided  the  faid  William  Duke  of  Hamilton, 
if  then  in  life,  fliould  be  confenting  to  fuch  marriage,  and  (hould 
join  in  the  fettlement  of  fuch  life  rent,  provifion,  and  jointure, 
in  July  1694,  this  entail  was  duly  recorded  in  the  regider  of 
entails. 

A  marriage  being  intended  between  the  faid  James  Earl  of 
Arran,  (afterwards  Duke  of  Hamilton)  and  the  appellant,  the 
Earl,  on  the  15th  of  July  1698,  executed  a  bond  of  provifion  or 
jointure  to  the  appellant,  whereby,  after  reciting  the  faid  entail, 
and  the  power  thereby  referved  to  him,  he  obliges  himfelf  to 
provide  and  fecure  the  lands  and  barony  of  Kinneill,  with  the 
caftles,  towers,  fortalices,  houfes,  yards,  parks,  woods,  forefts, 
fifliings,  5cc.  in  life-rent  to  the  appellant,  and  to  warrant  the  faid 
lands  and  premifes  to  have  been  worth,  and  to  have  paid  for 
federal  years  before,  and  to  be  worth  and  pay  yearly  during  the 
faid  life-rent  the  fum  of  1500/.  And  in  a  roarriage-contra^  of 
fame  date,  this  life-rent  provifion  was  accordingly  fettled  ia 
thefe  terms. 

James,  Duke  of  Hamilton,  however,  not  having  been  infeft 
at  that  period  in  the  premifes,  it  became  neceflfary  that  the  fettle* 
ment  (hould  be  connrmed  by  Anne,  Duchefs  of  Hamilton,  hit 
mother.    And  on  the  30th  of  March  and  20th  of  April  i702» 

another 
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another  deed  was  executed  by  James*  Duke  of  Hamilton,  with 
confent  of  his  faid  mother  in  favour  of  the  appelant  reciting  the 
Ibrefaid  bond  and  obligation  entered  into  by  the  faid  Duke,  and 
in  implement  and  corroboration  thereof*  difponing  and  conveying 
the  faid  lands  and  barony  of  Kinneilli  with  the  parks,  woods, 
and  collieries  to  the  appellant  in  life-rent,  in  cafe  (lie  (hould  fur- 
rive  the  Dnke,  her  huiband.  Upon  this  laft  deed  fafine  was 
taken  in  favour  of  the  appellant,  and  duly  recorded.  And  after 
the  death  of  her  hufband  in  1712,  the  appellant  entered  to 
and  had  fince  pofleiTed  the  faid  premifes  granted  to  her  in  life- 
rent. 

In  January  1722,  the  refpondent,  the  dul/e,  and  his  curators, 
entered  into  an  agreement  with  the  other  rtrfpondcnt.  Gillies,  to 
which  the  appellant  was  not  a  party,  whereby  they  fold  anJ  dif- 
poned  to  the  faid  refpondent,  Gillies,  all  the  growing  timber  io 
the  wood  and  parks  of  Kinneill  (adjoining  to  which  was  the  only 
houfe  which  the  appellant  had  upon  her  life-rent  eft^c:}  conGdiog 
of  oak,  afli,  birch,  elm,  alders,  and  other  timbers,  with  libertj 
to  cut  the  fame  at  the  times  in  the  faid  agreement  mentioned, 
to  the  effcA  the  faid  Gillies  mijg\\t  cut  down  and  difpofe  of  the 
fame,  as  alfo  the  grafs  in  the  faid  wood  before  the  axe,  with 
power  to  build  houfes  in  the  faid  parks  for  the  convenicncy  of 
the  woodcutters  ;ji^d  with  an  obligation  that  the  gates  of  th^:  faid 
parks  fliould,  during  that  term  of  years,  be  open  to  the  faid  Gil- 
lies at  pleafure,  and  that  he  (hould  have  free  paffage  through  .niy 
part  of  the  faid  parks  for  carrying  away  the  timber,  bark,  &c. 
In  confideration  thereof  the  faid  Gillies  bound  himfelf  to  pay 
90c/.  at  the  feveral  times  therein  mentioned. 

Gillies  accordingly  cut  down  part  of  the  faid  wood  ;  but  when 
feveral  perfons  to  whom  he  had  fold  the  fame,  came  to  carry  it 
away,  the  appellant  ordered  the  gates  to  be  (hut,  prohibited  G'l- 
lies  from  cutting  any  more  trees,'and  would  not  allow  any  peribo 
to  go  near  the  faid  woods,  and  brought  a  fufpenfion  againft  Gillies 
before  the  Court  of  Sedion. 

The  refpondents,  the  duke  and  Gillies,  thereupon  applied  to 
the  Court  of  Sefllon,  dating  the  circumflances  of  the  cafe,  and 
praying  that  the  gates  and  pafTages  might  be  opened,  and  that 
their  lord  (hips  would  difcharge  all  ob(lru6iions  and  interruptions 
to  the  regular  cutting  and  carrying  away  of  the  woods  in  terms 
of  the  forefaid  agreement.  The  appellant  having  made  anfweis, 
the  Court,  on  the  12th  of  July  1722,  *•  found  that  the  rcfpon- 
.  "  dent.  Gillies,  ouj^ht  to  be  allowed  to  Cirry  off  and  difpoUof 
<*  fo  much  of  the  faid  wood  and  bark  as  he  had  then  cut,  on  his 
**  giving  fecurity  to  pay  the  value  to  the  appellant  or  refpondent, 
*'  which  of  them  (hould  be  found  to  have  bed  right  in  the  event, 
*'  and  give  fecurity  to  fence  fufficiently  that  ground  whereon  the 
*<  wood  he  had  cut  was  growihg ;  and  for  that  effect  ordained  the 
**  appellant  to  caufe  make  open  the  entries  and  paflages,  that  the 
<*  faid  Gillies  might  have  accefs  to  carry  off  the  faid  cut  wood 
**  and  bark  in  the  fame  way  as  before  the  faid  pa(rages  were  of 
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^<  late  (hut  up  and  ftopt,  and  declared  the  value  of  the  cut  wood 
*<  (hould  be  fubjcA  to  the  making  up  to  the  appellant  the  damages 
**  (he  had  fuftained,  or  might  fuftain,  fo  far  as  in  the  event  it 
**  (hould  be  found  (he  ought  to  have  been  indemnh^  and  remitted 
**  to  the  Lord  Ordinary  to  hear  procurators  for  the  appellant  and 
**  refpondents  concerning  the  right  to  the  wood  by  them  refpec* 
<*  tiveiy  pretended,  and  (topped  further  cutting  in  the  mean 
*'  time/'  And  after  another  petition  for  the  refpondents  with 
anfwers  thereto,  the  Court,  on  the  a7th  of  July  1721,  "  granted 
*<  liberty  to  the  refpondent,  Gillies,  to  proceed  in  cutting  down 
*<  what  remained  to  be  cut  of  that  yearns  divi(ion,  upon  giving 
•*  fecurity  as  aforcfaid." 

The  refpondent,  the  Duke,  alfo  brought  his  a6iion  of  declara- 
tor to  have  it  found,  that  he  only  had  a  right  to  cut  the  faid  wood  $ 
and  after  defences  for  the  appellant,  and  a  hearing  in  prefence* 
the  Court,  on  the  ajth  of  January  1723,  "  found  that  the  ap- 
<<  pellant,  the  liferentrix,  might  ufe  the  woods  of  Kinneil  for 
**  her  proper  ufes,  and  for  keeping  in  repair  the  houfes  on  the 
*^  lands  of  Kinneil,  which  (he  life-rents ;  but  that  (he  }^ad  no 
'<  right  to  cut  or  difpofe  of  the  faid  woods  by  fale  or  other* 
«<  wife,  and*  rt^mitted  to  the*  Lord  Ordinary  to  proceed  ac- 
**  cordingly." 

The  caufe  being  accordingly  heard  before  the  Ordinary,  his 
]ord{hip,  on  the  firft  of  February  1723,  **  found  that  the  appeU 
<<  lant  mud  alldw  the  refpondent  and  the  faid  Alexander  Giilies^^ 
*^  and  the  perfons  employed  by  him,  free  pa(rage  in  cutting  and 
<^  carrying  away  the  faid  wood  and  timber  thereof,  and  to  proceed 
*<  in  cutting  of  the  faid  wood,  and  executing  the  haill  powers 
<<  granted  to  the  faid  Alexander  Gillies  by  the  contra^  made 
^*  concerning  the  cutting  of  the  faid  wood,  carrying  away  the 
<<  timber  thereof,  and  the  whole  other  powers  in  the  faid  contrail 
"  contained,  and  difcharged  the  appellant  to  obftrud  or  hinder 
^*  the  fame  ^  and  found  and  declared,  at  the  refpondents'  inftance^ 
*^  conform  to  the  conclufion  of  the  faid  fummons  of  declarator 
**  againft  the  appellant,  and  the  interlocutor  of  the  Lords  in  pre- 
**  fence,  and  fufpended  the  letters  at  the  appellant's  inftance 
<'  againft  the  faid  Alexander  Gillies,  and  decerned  in  the  above 
*'  terms  *,  but  found  that  the  refpondent  mufl:  make  up  to  the  ap* 
'*  pellant  what  prejudice  (he  (hall  fuffer  in  the  grafs,  through 
<*  cutting  and  carrying  away  the  faid  wood  and  timber  thereof, 
<<  and  by  the  (Iraying  of  cattle  through  the  keeping  of  the  gates 
^<  and  pafTages  open  i  and  that  he  mud  either  leave  fo  much  of 
*^  the  woods  (landing  as  may  anfwer  the  ufes  competent  to  her  as 
••  life-rentrix,  in  terms  of  the  interlocutor  in  prefence,  or  furni(h 
**  her  with  other  timber  in  place  thereof." 

The  appeal  was  brought  from  **  aQ  interlocutory  fentence  or  Entered 
«'  decree  of  the  Lords  of  Scffion  of  the  25th  of  January  1723."      tSFeU. 

Heads 
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HeaJj  of  ibi  Appellant i  Argument. 

The  appellant  having  the  lands  and  barony  of  Etnncilli  and 
parks  and  woods  fecured  to  her  for  life,  the  Duke  of  Hamilton  (a), 
who  has  the  reverfion^  cannot  enter  thereupon^  or  cut  or  difpofc 
of  any  wood  growing  upon  the  fame  without  her  confeat.  And 
the  appellant  is  in  a  much  flronger  cafe  than  if  (he  had  only  a 
life-rent  in  the  lands ;  becaufe  the  very  woods  themfelves  are  ex- 
prefsly  made  over  to  her  in  life-rent^  which  (he  is  advifed  does 
entitle  her  to  cut  and  difpofe  of  thofe  woods  in  a  proper  courfe, 
if  the  fame  happen  to  be  fit  for  cutting  during  her  life,  becaufe 
other  wife  the  conveyance  of  the  woods  can  have  no  meaning  at 
all;  and  confequently  for  the  duke  to  difpofe  thereof^  is  to 
take  to  himfelf  part  of  the  profits  to  which  the  appellant  is  en- 
titled. 

If  the  appellant  be  not  entitled  to  cut  or  difpofe  of  the  faid 
wood  for  her  own  ufe  and  profit,  yet  at  leaft  the  refpondent  caa 
have  no  power  during  her  life  to  cut  the  fame,  and  thereby  not 
only  to  deprive  her  of  the  ornament  and  (helter  the  faid  wood 
gires  to  her  dwelling-houfe,  but  to  render  the  paik  (to  which  her 
right  is  undoubted)  ufelefs  and  unprofitable  to  her  for  a  term  of 
years,  that  may  be  as  long  as  her  life.  But  the  decree  feems  ia- 
confiftent  with  itfclf,  fince  it  finds  that  the  appellant  may  ufe  the 
woods  for  her  proper  ufes,  and  for  keeping  in  repair  the  hocfes 
on  the  lands  which  die  has  for  her  jointure  \  and  yet  decrees,  that 
the  Duke  of  Hamilton  may  cut  or  difpofe  of  the  fame  woods  by 
fale  or  otherwife. 

It  was  contended  for  the  refpondent,  that  the  late  Duke  of  Ha- 
milton, by  the  entail  of  his  eitate,  was  fo  tied  up,  that  he  could 
make  no  jointure  to  a  lady  exceeding  1500/.  per  annum,  and  that 
the  rent  of  the  barony  of  Kinneill,  over  and  above  the  woods,  ex* 
tends  to  that  fum ;  and  therefore  that  the  appellant  cannot  be 
underftood  to  have  got  a  tight  to  cut  and  difpofe  of  the  woods. 
But  the  appellant's  right  flows  from  Anne,Duchefs  of  Hamiltoa, 
who  was  under  no  limitation,  as  well  as  from  the  late  duke.  And 
the  limitation  in  the  entail  concerns  only  the  rents  of  lands,  but 
there  is  no  reftriflion  as  to  the  power  of  difpofing  of  woods.  If 
the  rents  of  the  appellant's  life-rent  eftate  were  higher  (as  they 
are  not)  than  the  fum  which  the  late  duke  was  empowered  to  grant 
by  way  of  jointure,  the  refpondent  may  take  his  remedy  fo  far  to 
avoid  the  fettlement  by  due  courfe  of  law,  but  cannot  feize  the 
appellant's  park,  deftroy  the  wood,  and  tender  it  ufelefs  on  pre- 
tence her  jointure  is  too  large.  But  the  decree  over-rules  this 
objection;  for  it  prefuppofes  and  admits  that  the  appellant  has  a 
life-rent  in  the  woods,  though  it  deprives  her  ot  the  benefit 
of  it. 

(«)  It  ti  oowhere  dated  In  either  of  the  Cafei,  whetber  oc  not  the  appcllaDt  mi  (b> 
Kfpondait,  the  dukc't  mother  \  bat  from  DooglM^i  Peerage  it  appeaii  that  ibc  was  !«• 
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Heads  of  the  RefPondtntf  Argument* 

As  the  law  does  not  give  the  mere  life-renter  any  power  of  cut- 
ting woods,  fo  the  inferting  of  the  words  **  tie  wood/*  in  the  bond 
of  proyifion  is  only  in  courfe  of  ftile,  amongft  other  pertineott 
of  the  eftiite  granted,  and  cannot  give  any  power  inconfiftent 
with  the  right  of  the  life-renter:  the  import  can  only  be  that  the  i49i«c.t|. 
appellant  may  have  the  ufe  of  them  for  neceflary  repairs;  efpe-  i535>^iS« 
cially  Gnce  a  life-renter  is,  by  fevcral  ads  of  parliament  in  Scot- 
land, direfted  to  find  fecurity  not  to  cut  the  woods.  The  wood  in 
queflion  is  not  underwood,  or Jiiva  cmdua^  to  be  cut  by  yearly 
proportions,  but  is  fuch  a  wood  as  is  cut  only  once  in  40  or  50 
years:  woods  of  that  kind  zie  pars  /oiij  and  do  not  belong  to  the 
Iife*renter,  that  would  be  giving  the  appellant  an  advantage  that 
was  not  at  all  intended  for  her. 

The  late  Duke  of  Hamilton  had  no  power  to  fettle  a  jointure 
but  what  was  given  to  him  by  the  deed  of  entail  ;  in  that  he  is 
reftri£led  to  fettle  a  jointure  out  of  tie  lands  and  barony  of  Kinneitt^ 
without  any  mention  of  woods  ;  and  if  therefore  the  inferting  the 
woods  in  the  bond  of  provifion,  could  be  conllrued  to  be  of  any  im- 
port, they  are  beyond  the  power  which  the  duke  had,  and  confe- 
quently  of  no  tScGt.  The  late  duke  By  the  faid  entail,  could  not 
provide  a  jointure  exceeding  1500/.  per  annum  ;  and  the  appellant 
has  fo  much  exclufive  of  the  woods,  confequently  there  is  no 
reafon  for  the  appellant  to  claim  the  profit  of  thefe  woods. 

The  appellant  contended,  that  this  entail  was  not  compleated 
in  the  late  duke's  perfon  by  infeftment,  and  the  late  duchefs, 
(whofe  the  eftate  was,)  having  joined  with  the  duke  in  this  bond 
of  provifion  to  the  appellant ;  whatever  they  granted  to  her  ought 
to  be  efFedual,  efpecially  fince  infeftment  was  made  to  her  prior 
to  any  fafine  upon  the  entail.  The  zGt  of  parliament  1685,  ^^"** 
cerning  entails  does  indeed  require  the  irritant  claufes  to  be  in- 
ferted  in  the  procuratories  of  refignation,  precepts  of  fafine,  5ec. 
but  no  where  declares  them  of  no  force  if  no  infeftment  is  made  \ 
on  the  contrary  it  exprefsly  fays,  <<  That  the  original  entail  once 
*^  produced  before  the  Lords  of  Seifion  judicially,  and  recorded 
^^  in  the  reglfler  appointed  for  that  effe£t,  the  entail  fo  infert 
^^  (hall  be  real  and  efi^cdual  not  only  againft  the  contraveners  and 
**  their  heirs,  but  alfo  againft  their  creditors  and  other  fingular 
**  fucceflbrs,  whether  by  legal  or  other  conventional  titles."  And 
the  confequence  is,  that  this  fettlement  being  recorded  is  binding 
upon  the  appellant.  Befides,  the  appellant  had  full  notice  of  this 
entail ;  it  is  exprefsly  recited  and  taken  notice  of  in  her  bond  of 
provilion,  and  the  jointure  granted  in  purfuance  of  the  power 
thereby  given  to  the  late  duke ;  if  then  he  had  no  power  to 
fettle  the  woods,  as  he  had  not,  then  the  appellant  can  have  no 
claim  thereto. 

Nor  will  it  alter  the  cafe,  that  the  late  Dutchefs  of  Hamilton 
joined  in  the  fettlement  upon  the  appellant ;  (he  was  but  a  lifo» 
rentrix  at  that  time,  and  (he  conveys  nothing  but  only  confents  to 
the  fettlement  made  by  her  fon*    It  is  to  be  remarked  that  the 
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appellant  has  brought  no  a£tion  to  have  ^er  right  to  cut  the  woods 
cftablifhed. 

Notwithftanding  the  fettlemcnt  of  a  jointure,  the  fiar  has  a  f)ower 
to  cut  the  woodsi  becaufe  other  wife  the  woods  upon  the  cftates 
that  are  life- rented  might  become  altogether  ufelefs,  and  decay, 
by  not  being  cut  .when  at  a  proper  growth ;  and  indeed  this  is  the 
cafe  of  the  woods  in  queftion,  for  if  they  are  not  cut  they  will  in 
a  little  time  be  good  for  nothing.  It  is  the  undoubted  law  of 
Scotland,  that  the  fiar  has  the  power  of  cutting  the  woods ;  thus 
the  learned  Craig  L.  2.  Dieg.  8.  pag.  189.  Says  ^^Nequeenim 
^  unquam  tenia  terrx  impedimento  fuit  Domino,  quo  minus 
<<  univerfam  fuam  Silvam  vendere  potuit,  quod  nuper  inter  R^m- 
*<  feum  de  Dalhouilie,  3c  Mariam  Ballandinam,  prsedeceiloris 
M  fui  conjugem,  faAum  vidi."  He  likewife  fays,  *<  That  even  die 
<<  grantee  of  the  life-rent  efcheat  has  no  power  to  cut  woods :^* 
and  thus  the  judges  determine  in  all  fuch  like  cafes. 

Since  the  refpondent,  the  duke,  has  a  right  to  cut,  he  muft  alfo 
have  the  ufe  of  the  ways  and  paflages,  becaufe  neceflary  to  his 
right;  but  the  decree  has  abundantly  provided,  a  fatisfaAion  ts 
the  appellant  for  any  lofs  (he  may  fuftain  thereby,  which  fatisfac- 
tion  is  to  be  paid  in  the  firit  place  out  of  thefe  woods. 

As  thefe  woods  will  neceifarily  decay  and  grow  good  for  no* 
thing  if  not  now  cut,  fo  it  would  feem  unreafonable  that  had  the 
appellant  any  right  to  hinder  the  refpondent  from  cutting  them, 
ihe  Ihould  do  it,  under  the  notion  of  the  pleafure  of  the  woods  in 
a  place  where  (he  has  not  been  two  months  in  ten  years,  that  (he 
has  been  in  pofleffion  of  the  eftate ;  and  the  refpondent  would  be 
as  far  from  deflroying  the  pleafure  of  that  place  as  the  appellant; 
but  he  juftly  apprehends  that  if  the  wood  be  not  cut,  the  pleafure 
will  be  deftroyed,  efpecially  asone-fixth  of  the  whole  is  now  cut. 
If  the  refidue  be  cut,  in  a  very  few  years  it  will  be  more  pleafant 
than  now. 

The  refpondent  is  very  far  from  calling  in  queftion,  or  eodea* 
Touring  to  diminifti  the  appellant's  jointure.  His  father  had  a 
power  of  fettling  i^ooLper  annum ;  and  the  appellant  is  in  pof- 
feffion  of  that  income,  excluGve  of  the  woods*  The  refpondent 
did  before  the  Court  agree,  that  (he  (hould  have  1500/.  per  annunh 
and  if  there  (hould  be  any  deficiency  in  the  rental,  that  he  (hould 
make  it  up  to  the  appellant. 
Ja^iment^  After  hearing  counfel.  It  is  ordered  and  adjudged,  ibat  the  faii 
i7»t.*'       interlocutory  fentence  or  decree  be  reverfed. 

For  Appellant,      Ro.  Dundas.     P.  Torke. 

For  Rcfpondcnts,  Dun.  Forbes.     C.  Talbot.    Will.  Hamilton, 
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Simon  Lord  Lovat,  *  «  appellant  i    C«feiox< 

Hugh,  the  Son  of  Alexander  Mackenzie  of 

Fraferdale,  ftiling  himfelf  Hugh  Mafter 

of  Lovat,  -  -  .  ^tffondmU 

« 

22  May  \^%'^^ 

l^ftent  Ef'iist. — Aliment  lif  fbe  Fidr.-^An  eftafu  hnng  fettled  hy  entalf, 
up  >n  a  perfoo  in  UfjB-rent>  sod  a  certa'ta  feriet  o^  heirs  in  fee,  with  the  burdei» 
of  »n  aliment  to  the  6rft  fubfticute :  the  lifeTcnter  forfeits  his  lite-rent 
efcheat  for  treafon ;  and  the  Coort  of  Seflion  havings  la  a  competidon  wii)| 
the  dooator,  granted  ao  aliment  to  the  fiir,  their  judgment  is  t^ve|-fed« 

1 

JV  FTER  the  deterininacion  in  the  two  former  appeals,  a  nev 
'^^  queftton  arofe  between  the  appe]lant»  the  grantee  of  the  life^ 
rent  efcheat  of  Alexander  Mackenzie  of  Fraferdale,  the  forfeiting 
pcrfoni  and  the  refpondent,  the  eldeft  fon  of  this  Alexander  Mac^ 
Kenzie,  and  of  Emiiiai  the  heir  female  of  the  famil/  of  iiOvat|  who 
ftiled  herfclf  Baroncfs  of  Lovat. 

By  the  deed  of  entail  executed  by  Lord  Preftonhall  !n  1706,  in 
^e  laft  appeal  mentioned,  be  fettled  the  ellate  of  Lovat  upon 
Alexander  Mackenzie,  the  forfeiting  perfon.  his  fon,  in  life-rent^ 
and  upon  his  grandfon  the  refpondent^  and  the  heirs  male  of  his 
body,  in  fee,  with  feveral  other  fubftitutions  of  heirs :  and  the 
deed  contained  this  condition  and  provifo,  inter  alia^  That  the 
life  •rent  of  the  faid  Alexander  (hould  <<  be  fubjeA  to  and  with  the 
V  burden  always  of  alimenting  and  educating  the  faid  Hugh 
*«  Mafter  of  Lovat*'  (the  rcfpondcnt)  «<  and  other  heirs  of  tailzie 
f<  above  mentioned,  according  to  their  rank  and  quality,"  And 
in  the  charter  and  fafine  fubfequtntly  obtained,  the  faid  provifions 
gnd  conditions  are  repeated. 

In  April  1721,  the  refpondent  Hugh,  by  his  father  and  curator 
Alexander  Mackenzie  of  Fraferdale,  who  had  then  received  his 
majefty's  pardon,  brought  his  afiion  againft  the  appellant  before 
the  Lords  of  Seflion  in  Scotland,  infifting  that  the  l^fe-rent  of 
the  faid  Alexander  Mackenzie  had  been  burdened  with  the  ali« 
menting  of  the  refpondent ;  sind  the  appellant  having  oome  in 
the  plac^  of  the  faid  Alexander,  the  refpondent  ought  to  be  ali** 
inented  by  him. 

The  appellant  made  defences,  and  after  a  hearing  of  the  caufe« 
the  Court,  on  the  0ch  of  February  1722,  <<  Found  that  the  ret 
^<  fpondent  is  entitled  to  an  aliment  oUt  of  the  eftate  of  I^ovat^ 
^<  whereof  he  is  6ar,''  The  appellant  having  recbimed,  after 
anfwers  for  the  refpondent,  the  Court,  on  the  24th  of  February 
1729  <(  found  that  the  refpondent  the  fiar  of  the  eftate  of  Lovat 
^  is  entitled  to  have  ^n  aliment  out  of  the  rents  of  the  eftate  of 
^<  Lovat,  which  was  life-rented  by  the  faid  Alexander  Mackenziei^ 
^  and  whereto  the  appellant  had  right  as  donator  of  (be  faid 
¥  i^k^^ander  Mackenzie's  life  rent  efcbes^t  \  and  allowed  to  either 
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<<  party  a  conjun£l  probation  to  prove  the  yearly  rent  of  the  (M 
*<  life  rented  lands  and  deduAionS|  and  granted  warrant  for  kt* 
<<  ters  of  diligence  to  that  effed." 

Accordingly  a  proof  was  taken,  by  which  it  appeared  that  the 
appellant  was  in  poiTeCion  of  the  eftate  of  Lovat,  the  yearly  rent 
of  which  amounted  to  |0|000  merks,  free  of  all  burdens ;  and 
on  the  nth  of  December  17229  the  Court  modified  3000  meib 
of  **  yearly  aliment  to  the  refpondent,  to  commence  from  the 
**  date  of  the  fummons  of  aliment,  on  the  12th  day  oi  Apiil 
**  1721 ;  and  remitted  to  the  Ordinary  on  the  bills  to  allocate 
'*  lands,  out  of  which  the  fame  (hould  be  uplifted  by  the  paiCuet 
'^  himfelf,  free  of  all  public  burdens/* 

In  purfuance  of  this  remit,  the  Lord  Ordinary  on  the  billsi  oa 

the  26th  of  the  fame   month  of  December,  allocated  to  the 

refpondent  the  lands  of   Inglifton,   Kirkton,  Grolin,  Fiiigafti 

and  the   mains  of  Lovar,  to  be  poflefled  by  him  during  his 

father's  life,  in  payment  of  the  faid  aliment. 

Entrredi  The  appeal  was  brought  from  ■'  two  interlocutory  fenteoces  ov 

17  J«<i.        €t  decrees  of  the  Lords  of  Seflion  of  the  24th  of  February  17221 

'7-*-3-       jj  ^^^  nth  of  December  thereafter/* 

Headf  pfthe  Appellanfs  ArgumenU 

There  is  no  colour  or  pretence  in  the  law  or  pradlice  of  ScoU 
land,  for  compelling;  the  fuperior  or  his  grantee,  in  whofe  hands 
lands  are,  by  the  forfeiture  of  his  vaiTal's  life-rent  efcheati  to 
allow  any  aliment  to  fuch  vafTars  heir,  or  to  the  fiar,  where  the 
forfeiting  perfon  is  tenant  for  life  only  \  no  cafualty  of  fuperiority 
is  more  frequent  in  Scotland  than  that  of  life*rent  efcheat,  and 
yet  no  iingle  inftance  can  be  produced,  where  a  claim  of  this  na« 
ture  was  ever  infifted  on,  or  fuftained. 

The  obligation  which  lay  upon  the  forfeiting  perfon  to  alimei^t 
the  refpondent  was  purely  perfonal,  and  could  not  have  affonkd 
any  real  a£lion  againft  the  eftate  of  the  forfeiting  perfon  prior  to 
the  forfeiture ;  wherefore  by  the  law  of  Scotland,  it  cannot  affcfi 
the  appellant's  gift,  which  is  preferable  to  every  claim  that 
did  not  afford  a  real  aAion  againft  the  eftate  prior  to  the  f(V* 
.fciture. 

As  this  is  the  undoubted  hw  of  Scotland,  fo  it  has  been  ^* 
clared  by  the  judgments  on  the  two  former  appeals;  the  firfto^ 
which  decreed,  that  the  eftate  in  the  appellant's  poflefiion  (bonid 
be  chargeable  with  fuch  debts  only  as  were  real,  and  did  by  the 
law  of  Scotland  afiFeA  the  fame  at  the  time  of  the  forefeitarci 
and  the  fecond  adjudged,  that  the  debt  due  to  Alexander  Mackeo« 
zie  of  Garloch,  though  made  a  burden  on  the  forfeiting  perfoabf 
the  conditions  of  the  fettlement  of  the  eftate,  as  being  a  debt  of 
the  grantor's,  was  not  real,  fo  as  to  be  preferable  to  the  appel- 
lant, bccaufe  it  yielded  no  real  a£lion  againft  the  eftate  at  the 
time  of  the  forfeituret  Now  if  real  debts  only  in  thi^  fenfe  f^ 
stffcfl  the  eftate,  it  is  impofiible  that  the  refpondent's  claioi 
which  was  na  more  than  an  illiquid  flcman^  ppon  hi;  father^  and 
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did  not  at  all  zffcSt  the  efl;ate»  can  be  preferred  to  the  appellant's 
right. 

The  refpondent*s  claim  prior  to  the  forfeiture  was  fo  unfettled 
and  weak,  that  even  the  perfonal  creditors  of  Roderick  Macken^ste^ 
the  maker  of  the  fettlement,  m\iA,  by  the  law  of  Scorland,  have 
been  preferred  to  it :  Now  the  appellant's  right  having  already 
been  found  by  the  Houfe  of  Lords  efFe£lual  to  exclude  thofe  per- 
fonal creditors,  who  have  the  very  fame  provifion  made  in  their 
favour  by  the  fettlement  of  the  eflate  as  the  refpondent  has,  it 
cannot  well  be  imagined  for  what  reafon  the  refpondent's  claim, 
which  is  lefs  efFedual  than  that  of  thofe  other  creditors,  fiiould  be 
preferred  to  the  appellant's  grants 

Suppofing  an  aliment  had  been  due,  which  it  is  conceived  was 
not,  the  mod  the  Court  could  have  done,  was  to  have  decreed 
the  appellant  to  have  paid  the  fum  modified,  upon  which  proper 
procefs  might  have  iiFued.  But,  before  the  appellant  was  in  con« 
tempt,  to  have  turned  him  out  of  poflefiion,  and  to  have  decreed 
that  the  refpondent  Cbould  be  put  in  pofleffion  of  lands,  fuch  a» 
he  thought  fit  to  name,  lying  in  the  neighbourhood  of  the  appel- 
lant's dwelling-houfe,  appears  to  be  an  a£l  in  itfelf  unreafonable, 
and  very  greivous  to  the  appellant ;  tending  like  the  other  decrees 
already  reverfed,  to  render  his  majefty's  grant  altogether  ineffec^ 
tual  to  him. 

HeaJs  of  the  Refpondent* s  Argument* 

The  aliment  and  maintenance  of  the  refpondent  the  minori 
was,  by  the  exprefs  appointment  of  the  donor,  who  gave  the 
life-rent  of  this  very  eftate  to  the  forfeiting  perfoni  chfirged  upoa 
that  life-rent,  and  was  an  infeparable  condition  upon  which 
it  was  granted  ;  confequently  the  grantee  could  not  have  that 
life- rent  but  with  its  burden,  viz.  the  aliment  of  the  refpondent 
the  minor.  And  this  is  the  ftronger,  (ince  the  life-rent  of  Mr, 
Mackenzie,  was  not  a  referved  life^rent,  but  a  Ufe«>rent  cqnftituted 
by  the  voluntary  deedof  fettlement  of  the  refpondent's  predeceflbr, 
tp  whom  he  muft  have  been  heir.  Nor  can  this  be  looked  upoa 
to  be  only  a  perfonal  obligation  upon  Mr.  Mackenzie  to  maintain 
his  heir  ^  becaufe  the  grantor  of  that  very  life-rent  to  Mr.  Mac<* 
kenzie,  has  charged  that  life-rent  with  this  aliment,  and  it  was  a 
cpndition  upon  which  hia  life-rent  was  to  fubfift. 

The  reafon  for  preferring  the  appellant  to  the  creditors  was^ 
that  their  debts  not  being  particulary  mentioned,  and  fpecified  in 
the  deed  of  fettlement,  did  not  infer  any  real  charge  upon  the 
eftate  in  prejudice  of  the  graiitee,  as  they  were  not  made  real  bf 
diligence  before  the  grant  was  made ;  but  this  does  not  meet  the 
cafe  in  queflion,  becaufe  the  burden  of  the  aliment  of  the  refpon- 
dent is  particularly  mentioned,  and  the  life-rent  fubjedled  to  it 
^eCdes  the  aliment  co|ild  never  be  made  more  real  upon  the  life- 
rent than  it  was  ;  it  being  both  a  condition^  and  a  burden,  upon 
the  life-rent  eitate,  and  confequently  upqu  the  profits  of  that 
fftatein  the  bands  of  the  grantee. 

Gg%  After 
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Judgment,        After  hearing  counfe(,    //  is  ordirei  and  adjudged^  Ant  ih 
**     "'       interlocutory  fuiUncej  or  decrees  complained  of  in  the  [aid  e^peal  bf 
rever/ed. 

For  Appellant,  Ret.  Raymond^         Dun.  Fortes^ 

For  Refpondent^       C.  Talbot.  Will.  Hamilton. 


Cafe  102.  Alexander  Mill  of  Hatton,  Wiinam  Rofsj 

and  David  Butter,  Baillies  of  the  Town  of 
Montrofe,  for  themfelves  and  other  Ma- 
gidrates  of  the  faid  Town»        *         -        AppellanU ; 

Colonel  Robert  Reid  and  Others,  Members 
of  the  Town  Council  of  the  faid  Burgh,     Re^ondenU. 

23*1  May  1723. 

Mf*^  •/  Psrliamfnt.^-mln  in  aAien  to  reduce  the  eteAion  of  certain  nu^- 
tratcs4)f  a  royal  burgh,  on  account  of  tbc  imprifonment  of  certain  ofihe  ckAon 
by  the  provoO,  who  wat  a  member  of  parlian^nc :  the  provoft*c  prtvUe|cel 
pailiaipent  could  not  be  pleaded  to  Hop  the  declariior  agaioft  llie  other  de- 
ftndtjtf  as  not  de^ed  by  a  fHfAcient  quorum  : 

And  the  prOToft*t  privilege  of  pat liament  could  nnt  flop  the  pqjrfnen  from 
infifting  upon  the  reafon  of  redu^^inn,  that  fome  of  the  eledon  were  ua* 
vrarrantably  impvifoned  by  the  provoll. 

JSurgk  Hffo/.^^It  was  relevant  to  anuul  the  eleAion  of  magiftntci,  tba^the 
proToft  had  unwarrantably  imprironed  fome  of  the  e]c€koriy  during  ibe  timi 
of  the  cledion,  with  an  iniention  to  pievent  their  giving  their  votes  at  tb4 
deaion. 

^HE  town  of  Montrofe,  bythefetorcondittttionof  thebvrghi 
^  was  governed  by  a  town  council,  conHftlng  of  19  mcoiber$| 
viz.,  a  provoft,  three  baillies,  a  dean  of  guild,  a  treafarer,  a  mafter 
of  the  hofpital,  10  common  council»men,  who  are  merchancsi 
and  two  other  common  council -men,  who  are  tradefmcn.  This 
town  council  was  e)e£lcd  annually  about  Michaelmas  bj  the  old 
council  $  feven  of  them  being  continued  for  the  year  toUowiogi 
and  12  new  ones  being  chofen. 

On  Wednefday  preceding  Michaelmas  day  T722,  an  cIe£lioi| 
was  held  for  the  faid  burgh,  at  which  Jamea  Scott,  Efq.  of  Logiei 
a  member  of  parliament  was  chofen  provoit,  the  appellants  baiUie^i 
and  certain  other  perfons,  councillors  of  the  faid  burgh  ;  but -the 
refpoodents,  who  were  aggrieved  by  the  election  thus  made,  fooa 
after  brought  an  aflion  of  reduflion  and  declarator  agaioft  the 
fame  before  the  Court  of  Seifion,  The  circumftances  of  the  cafe 
as  ftated  by  the  refpondents  were  ; 

That  the  method  of  election  was  that,  upon  the  day  of  ekdieiH 
all  the  magiftrates  and  councillors  (hoi^ld  meet  in  the  towii^ofe« 
QX  at  lead  a  majority  of  the  whole,  being  19,  and  there  the  old 
council  ekaed  the  new,  thp  pfOToftj  the  3  bai)lie%  the  dean  of 

gliiU, 
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|ri!ii)(),,  treafilirer,  and  tnafter  of  the  hofpital,  for  that  year,  being 
tx  offldif  continued  members  of  the  council  for  the  enfuing  yeat : 

That  at  the  Michaelmas  elc£lion  1722,  James  Scott  £fq.  of 
Logic,  the  then  prOToft,  and  the  appellants,  were  anxious  to 
continue  thexidielves,  and  their  friends  in  the  management :  bilt 
finding  that  the  majority  of  the  then  town  council,  would  be  for 
bringing  in  a  new  fet  of  burgefies,  they  refolred  to  prevent  foftie 
of  the  councillors,  ttrho  would  not  fall  in  with  their  meafiircs  frofn 
v:Oming  to  the  tle£tion  ;  and  in  order  thereto,  the  then^  provofl, 
on  the  morning  of  election,  ordered  four  of  the  councillors  to  be 
carried  to  prifon,  upon  pretence  of  fome  perfonal  infult  or  difre« 
CpeQ,  to  himfeJf :  and  mod  of  the  councillors,  thinking  the  lihet- 
tt^s  and  privileges  of  the  burgh  infringed  by  this  mode  of  proceed* 
ing,  abfented  themfclves  from  this  pretended  meeting  ;  but  fent 
Mr.  Murifon  One  of  their  number,  to  proteft  againit  th^  illegal  ^ 
|>ra£lice8  thereof : 

That  the  appellants  and  their  afibciates  finding  their  number 
was  but  eight,  reckoned  Mr.  Murifon,  (who  went  there  only  to 
proted  againfl  theif  proceedings)  as  the  ninth )  and  to  make  up 
the  tenth,  they  made  one  of  their  friends  appear  as  proxy,  for  one 
of  the  abfent  counciUors,  without  any  warrant  or  order  for  fo 
doing  ;  and  then  chofe  a  new  town  council : 

That  Mr.  Murifon  protefted  agaiuft  all  thefe  illegal  proceedings, 
and  demanded  that  the  four  councillors  who  was  imprifoncd 
(hould  be  liberated,  before  they  proceeded  to  an  eledlion,  and 
offered  caution  for  their  appearance  to  anfwer  to  any  crime  with 
which  they  (hould  be  charged,  which  was  refufed  :  and  imme- 
diately after  this  irregular  ele£tion  was  over,  the  four  councillors 
were  fet  at  liberty ;  and  were  never  afterwards  profecuted  for  the 
crimes  alleged  againft  them :  and  as  foon  as  thefe  four  were  libe- 
rated, eleven  members  of  the  town  council,  being  a  majority  of 
the  whole,  met  and  proceeded  to  a  due  and  regular  ek£tion  of 
magiftrates  and  councillors  for  the  enfuing  year. 

The  appellants  made  defences,  that  the  action  being  brought  ' 
to  overturn  the  ele£tion  of  Mr.  Scott,  of  Logic,  as  provoft,  and 
the  other  magiftrates  of  the  town,  upon  an  alleged  ad  of  violence 
committed  by  Mr.  Scott,  the  refpondents  could  not  proceed  in  their 
a£lion  againft  Mr.  Scott,  becaufe  of  his  privilege  of  parliament  $ 
nor  agaiuft  the  appellants,  who  were  the  other  defenders,  becaufe 
they  were  in  fociety  togetheri  and  therefore  no  a£lion  could  Ne 
againft  them,  unlefs  Mr*  Scott  was  made  a  party. 

1  he  caufe  being  heard  before  the  Lord  Ordinary,  his  lordfliip 
«n  the  22d  of  December  1722,  "  Sifted  proccfs  againft  the  fald 
**  Mr.  Scott,  during  his  privilege  of  parliament  •,  but  fuftaine d 
^*  procefs  againft  the  appellants  }  and  before  anfwer  allowed  the 
'^  refpondents  to  prove  their  libel,  that  there  was  not  a  quorum 
^*  at  the  ele£li6n,  and  that  there  were  four  of  the  town  council  in 
<<  prifon  at  the  time  of  the  eleflion.'*  And  on  the  27th  of  the 
fame  month  his  lord(hip  <'  fuftaincd  procefs  againft  all  the  de« 
«<  fenders,  and  allowed  a  proof  to  be  led  againft  them,  and  againft 
«  Mr- Scott.'*  -      . 

G,g  3  The 
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The  appellants  having  reclaimedy  a  hearing  was  had  in  prefen^d 
of  the  whole  Court,  and  on  the  8th  of  January  1723,  their  Iord« 
ibips  "  found  that  Logie's  privilege  could  ftot  be  pleaded  to  ftop 
'<  the  declarator  againft  the  other  defenders^  as  not  e]e£led  by  a 
^<  fufficient  quorum."  A  fecond  reclaiming  petition  wad  ptefented, 
upon  which  a  frefii  hearing  was  had,  and  the  Couft  on  fhe  iptii 
ot  January  17239  **  found  that  Logic's  privilege  could  not  flop  the 
**  purfuers  from  infifting  on  that  reafon  of  reduction  of  the 
*<  other  memberS}  viz.  that  fome  of  the  members  of  the  council 
^*  were  unwarrantably  imprifoned  by  Mr.  Scott  of  Logie.** 
And  by  another  interlocutor  of  fame  date,  they  *'  found  it  rele* 
*^  vant  to  annul  the  election  of  the  other  members,  that  Logie  un- 
*'  warrantably  imprifoned  fome  of  the  members  of  the  coancli 
<<  during  the  time  of  the  ele£lion/' 
tntere^  Th^  appeal  was  brought  from  *<  the  interlocutory  orders  of  the 

8  Feb.         (I  ijQxds  of  Scffion  in  Scotland  of  the  8th  and  loth  of  January 

Heads  of  the  Appellants*  Argument. 

tt  (eems  trery  unreafonable  to  oblige  the  appellants  to  juftify  ^ 
t&  of  Mr.  Scott'S)  when  at  the  fame  time  there  can  be  no  pro- 
ceedings againd  Mr.  Scott  himfelf.  He  may  have  very  good  rea* 
fons  to  allege  in  fupport  of  what  he  did,  of  which  the  appellants 
maybe  entirely  ignorant;  or  fuppofing  they  fhould  be  acquzinid 
with  them^  they  may  not  be  furnilhed  with  proper  vouchers  for 
juftiTying  them  \  and  therefore  tlie  appellants  (hould  not  be  obliged 
to  plead  to  the  a£lion,  till  Mr.  Scott  can  be  regularly  proceedfd 
againft.  It  is  not  fo  much  as  charged  by  the  rcfpondents,  tbt 
the  appellants  were  concerned  with  Mr.  Scot',  or  accefTury  to  the 
illegal  a£h  faid  to  be  committed  by  him  ;  and  it  is  at  leafl  a  very 
new  method  of  proceeding  to  compel  the  appellants  to  juftify  the 
aA|  at  the  hazard  of  lofing  their  right,  when  not  only  the  prin* 
cipal|  but  the  only  ador  cannot  be  proceeded  agavnfl. 

Suppof^ng  the  fad  were  proved  againft  Mr.  Scott,  yet  it  {tm% 
highly  unreafonable,  that  any  a£l  of  his  to  which  the  appellants  were 
not  at  all  accefTiry,  ihould  be  made  ufe  of  to  fet  aGde  the  eledion 
of  the  appellants.  Every  man  ought  to  fufTcr  for  his  own  faub> 
and  therefore  it  is  hardly  to  be  conceived  how  Mr.  Scott's  aft  can 
afFe£l  the  appellants.  The  cafe  is  the  fame  as  if  Mr.  Scott  hsd 
not  beenpiefent  at  the  ele£lion,  and  the  other  eleflors  had  pro- 
ceeded to  make  a  choice  without  him,  that  eleflion  no  doubt 
would  have  been  good ;  how,  then  can  the  prefcnce  of  Mr. 
Scott  againft  whom  there  may  be  an  obje£lion  upon  a  fa£l  com- 
mitted by  him  only,  be  made  ufe  of  as  a  handle  to  fet  alide  the 
a£l:  ofeledlion,  which  of  itfelf  can  fub fid  without  the  intervention 
or  prefence  of  Mr.  Scott  ? 

The  refpondents  contended   that  it   is  fuificient  in  order  fo 

avoid  the  ele&ion,  to  infift  that  fome  of  the   members  of  the 

council,  and  the  eleflors  were  unwarrantably  detained,  nor  was  it 

of  rfoy  moment  by  whom,  or  by  wh^fe  dire£lions  they  w'ere  fo 

detained.    But  were  this  reafon  fufficient^  it  would  be  iff  ^^ 

power 
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{>awer  of  any  perfon  though  not  an  dtCtor,  by  unwarrantably  de- 
taining any  one  of  the  elcfbors,  to  fet  afide  every  eleflion  of 
magiftracy,  and  introduce  tfaegreatcft  confufion.  It  would  be  the 
more  unreafonable  in  this  cafe>  becaufe  neither  by  the  law,  nor 
the  conftitution  and  praftice  of  this  burgh»  is  any  particular 
number  of  eleflors  neceflary  to  be  prefent  when  an  eledion  is 
made  ;  the  day  for  the  eledion  is  fixed  for  the  Wednefday  before 
Michaelmas,  and  the  perfons  elefied  by  the  majority  of  the  elec* 
tors  then  prefent^  are,  and  always  have  been,  confidered  as  duly  and 
regularly  ele£led :  and  the  appellants  were,  accordingly,  without 
any  accefllon  to  any  unwarrantable  z(k  upon  their  part,  regularly 
cledled  by  the  majority  of  the  eleflors  prefent  on  the  proper  day, 
and  in  the  proper  place  appointed  for  that  purpofe. 

Headi  of  the  RefponderAs"  Argument.  • 

The  Lords  of  Seffion  allowed  of  Mr.  Scott  of  Logic's  privilege 
of  Parliament  as  a  prote£lion  to  himfelf,  without  entering  into 
any  difpute,  whether  that  privilege  could  prote£t  him  againlt  any 
aftion  brought  againfl:  him  as  a  member  of  a  corporation ;  and 
the  refpondents  conceive  that  he  could  not  by  fuch  privilege  pro- 
tect his  fellow  magiftrates  and  councillors  from  the  ju(t  fuit  of 
the  refpondents ;  there  being  nothing  more  common,  where 
members  of  parliament  are  jointly  or  feveraliy  bound  in  bonds 
with  other  perfons,  than  the  bringing  aflions  againft  the  other 
perfons  bound,  though  no  a£lion  be  commenced  againft  the  mem- 
bers upon  account  of  their  privilege. 

Though  by  the  written  fet  of  the  town,  no  quorum  was  ex- 
prefsly  fixed,  yet  cuftom  and  reafon  determined,  that  no  number 
of  the  council  under  ten,  which  is  a  majority  of  the  whole  could 
proceed  to  do  bufinefs,  more  efpecially  bufinefs  of  fuch  weight  at 
the  elefkion  of  a  new  town  council,  for  if  any  lefler  number  Oiould 
be  allowed,  it  would  be  impof&ble  to  determine  where  to  flop,  or 
why  two  or  three  met  together  in  the  council-houfe  may  not' be 
a  quwum^  and  have  a  power  to  ele£l  a  new  town  council,  or  deter- 
mine bufinefs  of  the  greateft  confequence  to  the  town :  The  ap- 
pellants indeed  founded  upon  a  precedent  in  1719,  where  there 
were  but  eight  prefent  at  the  elef^ion  of  a  new  town  council,  and 
where  they  chofe  proxies  for  two  more  to  make  up  the  number 
ten  \  but  no  argument  could  be  brought  from  this  precedent,  fince 
they  could  not  (hew  that  it  was  ever  praflifed  before  or  fince. 

It  appears  from  the  very  fa£is  themfelves,  that  the  four  membdrs 
were  imprifoned,  in  order  to  influence  the  election,  and  to  pre* 
vent  a  majority  of  the  town  council's  being  againft  the  proved 
and  his  friends,  which  would  have  happened  if  a  free  eleAIon 
had  been  allowed ;  for  the  appellants  themfelves  acknowledge,  that 
fix  or  feven  of  the  council  were  walking  in  the  ftreets,  and  would 
not  come  up  to  the  place  of  ele£lion ;  which  number,  with  the 
four  that  were  imprifoned,  would  have  made  a  majority  of  the 
town  council  *,  but  by  this  a£t  of  Mr.  Scott's  he  procured  himfelf 
to  be  elefted  as  provoft,  and  his  •ther  friends  to  be  brought  in 
as  magiftrates  or  councillors  for  the  year  following.    And,  there* 

G  g  4  ^     fore. 
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« 

ttSfCf  though  the  appeUatits  had  been  entirely  ignoftnl  of  (Lt 
imprifonment  of  the  four  couticillorsi  yet  their  own  elcdion  beiog 
the  dfcOt  of  this  z&  of  violence,  ought  to  be  declared  ?otd  j  for 
In  fuch  cafes  ftofi  quaritur  an  is  cui  convenitur^  an  aiius^  vini 
facit. 

The  tppellantf  were  all  accelTat y  to  this  Illegal  ad,  in  fo  far  a$ 
they  openly  and  knowingly  took  advantage  of  it  to  get  themfelvet 
c)<^ed  as  magiftrates  and  councillors.  And  particttlatly  the 
Sippeilant  Mr.  Mill,  as  a  magfftratey  was  acceflary  thefeto,  he 
*being  one  of  the  magiftrates  of  the  town  at  thattime.  Though 
the  cogincil,  as  fudi^  have  no  jurifdidiion,  yet  Mr.  MUI|  as  a  on* 
giftrate,  might  have  joined  with  Mr*  Murifon,  who  was  atK»thcf 
magiftrate,  then  prefenti  and  they  two  as  fuch  might  have 
liberated  the  imprifoned  members  upon  giving  good  baU,  which 
privilege  ought  not  to  be  refufed  to  any  fubjeS,  who  is  not  im* 
prifoned  for  fome  heinous  crime. 

•    After  hearing  counfcl,  li  is  ordered  and  adjudged^  thai  tie  inter* 

hcutory  order  of  the  St  A  of  January  he  affirmed:  and  it  further  or^ 

dered  and  adjudged^  that  the  interlocutory  order  ^  the  i^th  ^  the 

fame  January^   whereby  the  Lords  of  Zeffion  founds  «*  that  Log^s 

«*  privilege  could  not  flop  the  purfuers  from  infixing  in  the  ree^oj 

<*  reduEiion  of  the  eleSion  of  the  other  members^  that  Logie  umsfttr* 

**  rantably  imprifoned  fome  of  the  members  ^  the  council  during  the 

*•  eleE^on^^  be  affirmed  i  and  as  to  thefecond  interlocutory  order ^  ofibt 

fame  date^    it  is  further   ordered  and  adjudged^   that   it  is  tele* 

vant  to  annul  the  eleBion  of  the  other  members^   that  Logic  unwor* 

rantably  imprifoned  feme  of  the  members  of  the  council  during  the 

time  of  the  elehion^  **  wth  an  intention  to  prevent  their  giving  tbnr 

f'  votes  at  that  election  ;*'  and  with  this  variation  and  euldition  tie 

fame  Iq/l  mentioned  interlocutor  is  hereby  affirmed. 


For  Appellants, 
For  RefpondentSy 


Dun.  Forbes,         tVilL  Hamilton, 
Rob.  Raymond*      WilL  Frafer^ 
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Ex  parte 

Aiexander  Abercromby^  £fq{  of Glafshaugb^  .    ^^f^  |q ^^ 

for  himrelf  and  the  other  Creditors  of 
Alexander  WUfon  of  Littlefield,  deceafed.  Appellant ; 

John  Innes  of  Klnockorth,  and  Lewb  Do« 
naldfoB)  Writer  in  Edinburgh »  Son,  Heir, 
and  Executor  of  John  IXmaldfon,  de* 
ceafed).  •  *  •  •   Refpwdentt^ 

31ft  Jan.  i7a3-4, 

TVi^.M^Tnifteet  diofen  bf  creditorty  who  bad  a  fiUry  for  their  tro«iUe»  having 
throws  the  debtor  into  ^riibn  on  a  caption,  but  afterwards  liberated  htm 
without  applying  10  the  creditors  for  their  coofent  \  the  debt  beiog  aiterwafds 
bft,  it  was  relevant  to  make  the  iruftea  liable  lor  the  debt  thai  they  coa- 
fentcd  to  the  debtor's  liberation. 


A  LEXANDER  WILSON  of  LittkfieW,  being  greatly  ia  d 
'^^  to  feveral  perfons  at  the  time  of  his  death,  his  credii 


debt 
creditors 
igited  to  appoint  truftecs  for  the  purpofe  of  taking  joint  m^a- 
fores  for  recovery  of  their  claims.  The  refpondent  John  Innes, 
and  John  Donaldfon,  father  of  the  refpondent  Lewis,  were  ap- 
pointed fuch  tniftees,  and  they  were  to  be  allowed  not  only  their 
evpences,  but  an  allowance  for  their  trouble.  In  January  1707 
tbefe^  truftees  were  accordingly  confirmed  executors  creditors  to 
the  deceafedj  and  poflefied  diemfelves  of  conliderable  part  of  his 
eftatc. 

One  Robert  Saunders,  late  provoft  of  Banff,  beti^  tnddited  to 
the  deceafed  in  the  fans  of  2000  merks,  the  truftees  raifed  and  car- 
tied  on  an  afiion  againft  him  for  the  famcr. whereupon  be  was 
thrown  into'prifon.  Afterwards  the  truftees,  without  confuhtng 
the  other  creditors,  releafed  him  from  prifon,  without  taking  any 
fecurity  from  him  for  the  money  due.  Saunders  fome  years  after 
became  infolvent,  and  the  debt  was  totally  loft. 
'  The  other  creditors  thereupon  brought  an  aAion  againft  tbe  truf« 
teeSy  to  compel  them  to  render  thenr  accounts,  and  pay  what  was 
due  by  them.  In  this  a£lion  tbe  creditors  iofifted,  that  me  trufteea 
fhould  be  charged  with  the  faid  debt  of  aooo  merks  doe  by  the 
faid  Saunders,  in  regard  they  had  by  a  regular  procefs  thrown  him 
into  prifon,  and  had  afterwards  liberated  him  without  the  confeirc 
of  the  creditors,  whereby  the  debt  was  loft*  After  fundry  pro^ 
ceedings  upon  this  point,  the  Lord  Ordinary,  upon  the  apth  of 
January  17 15,  <*  Found  the  truftees'  confent  to  Provoft  Saui^ 
*'  ders'  liberation  rclerant  to  make  them  liable  for  the  debt.'* 

The  truftees  ther^pon  offered  to  prove,  that  Provoft  Saunders 
had  paid  one-half  of  the  debt  to  Wilfon,  the  dtceafed,  in  his  life- 
time }  and  the  Lord  Ordinary,  on  the  ift  of  February  1715)  fuf- 
Uined  this  defence  of  payment  as  relevant  to  be  proved,  and  gave 

%  the 
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the  truftees  till  the  20th  of  that  month  to  make  proof  thcreofi 
No  proofs  however,  was  made  upon  this  point,  but  the  tmfteci 
prefented  a  reclaiming  petition  to  the  Cdutt,  praying  to  be  relieved 
of  the  whole  demand  upon  afligning  to  the  creditors  an  adjudict* 
tion  they  had  obtained  againft  ProvoR  Saunders.  The  appellant 
ftateSf  that  the  iutereft  of  the  creditors  not  being  properly  attended 
to,  no  anfwers  were  made  to  this  petition,  and  the  Court,  on  the 
1 8th  of  February  1715,  *'  fuftained  the  faid  article  of  difchargCi 
^<  the  faid  truftces  difponing  the  adjudication  againll  Saundcnis 
•*  favour  of  the  creditors." 

The  truftees  afterwards  made  propofals  to  end  all  the  matten 
in  difpute  amicably  by  a  fubmiflion ;  but  this  not  taking  tfftOtf 
the  appellant,  on  behalf  of  himfelf  and  the  other  creditors  of 
Wilfon  of  Littlefield  («),  prefented  a  petition  to  the  Court,  pray- 
ing to  have  the  caufe  re-heard,  and  the  la(t  mentioned  ':nterlocu- 
tor  altered ;  but  after  anfwers,  the  Court,  on  the  19th  of  No- 
vcmber  1719,  rcfufed  the  "  defire  of  the  petition ;"  and  to  this 
interlocutor  the  Court  adhered  on  the  ift  of  December  there* 
after. 
Xntnea,  The  appeal  was  brought  from  "  feveral  interlocutory  fentcncei 

i-^»f '        "  °^  decrees  of  the  Lords  of  Scffion  of  the  18th  of  Februay 
'    *  <'  17 15,  the  29th  of  November,  and  ift  of  December  17 19-" 

Heads  of  the  Appellanfs  ArgumenU 

The  trutlees  were  appointed  for  the  behoof  of  all  the  credltorsi 
and  were  to  have  a  confiderable  allowance  for  their  en<H>uragement) 
and  confcquently  were  to  ufe  exact  diligence  in  recovering  tbc 
debts  due  to  Wilfon,  and  to  account  for  the  fame  to  the  cre- 
ditors. 

The  truftees  regularly  took  out  procefs  againft.  Provoft  Sauo* 
derson  his  bond  for  2000  n^rks,  and  laid  him  in  prifonbp 
caption.  He  was  afterwards  fet  at  liberty  by  the  truftees,  with- 
out any  dire^iions  from  the  creditors.  Saunders  at  that  time  wst 
in  very  good  circumftances,  being  poflefTed  of  a  pretty  good  real 
cftatr,  and  of  a  perfonal  eftate  of  confiderabie  value ;  and  had 
he  been  detained  in  prifon  fome  time  longer,  and  other  proper 
methods  then  taken,  the  truftees  might  no  doubt  have  recoverc4 
payment  of  the  debt.  The  creditors,  therefore,  having  loft  this 
debt,  which  was  the  great  fund  of  their  payment,  by  tbe  negli* 
gence  of  the  truftees,  the  lofs  ought  not  to  affe£l  the  creditorti 
but  tbe  refpondents  ought  to  ftand  charged  with  it. 

The  adjudication  obtained  by  the  truftees  is  an  additional  proof 
of  their  mtfmanagement  $  for  that  adjudication  was  not  obtauKd 
till  four  years  after  he  was  diimifled  out  of  prifon,  during  all 
which  time  Saunders^ lived  in  good  credit  \  but  in  February  iV^% 
lus  affairs  falling  into  diforder,  the  truftees  adjudged  bis  eiia(e, 
after  feveral  other  creditors  had  done  the  fame,  whereas  if  they 
had  done  it  about  the  time  he  was  fet  at  liberty,  the  debt  migbt 
probably  have  been  paid. 

{a)  It  does  Dot  apear  how  the  appellant*!  iii^ht  from  the  other  creditor  «»  <^b* 
flUuied.  -  ' 

CounUi 


CASES  ON   APPEAL  TItOM  SCOTLAKft*  4^ 

Cdunfel  appearing  fof  the  appellant,  but  no  counfel  lor  the  judgmMc^ 
tefpbndents»  and  the  appellaftt^s  counfel  behig  heard.  It  is  ordtrtd  3'  J^"- 
and  adjudged^  that  the  interlocutory  fentetices  or  Decrees  of  the  ittb    ^*^'^' 
•f  February  1715,  /A<?  29/i  of  November  and  \Jl  bf  December  1719, 
complained  of  in  thefaid  appeal^  be  re^ierfed  ;  and  that  the  inter locuttr 
tfthe  7gtb  of  January  17 1 5,  be  affirtHed :    and  it  is  further  ordered 
and  adjudged,  that  the  Lords  of  SeJJton  do  proceed  iti  the  caufe,  in 
fuch  manner  as  if  the  faid  interlocutors  complained  of  had  nevtr 
been  made. 

Vofi  Appellant^    -    WilL  Hamilton* 


John   Earl    of    Breadalbane,    Sir    James  Cifcio4. 

Sinclair  of  Dunbeath,  and  John  Sinclair 
of  Ulbfter,  Efq;  -  -  ^         Appellants ; 

Alexander  Earl  of  Caithnefs,        -        -        Refpondent. 

20th  March  1723-4. 

JteJuffiim  Jmprchatl'in.^ln  in  action,  where  var:outobjeAioni  were  made  to  the 
purfM'*!  liclc,  the  Couii  hiring  urdtred  produflion  to  be  made,  and  after- 
wards granted  ceriiiication  ;  tne  ju  {(^menc'is  rcverred,  and  it  it  ordered  that 
the  detcQden  be  not  obliged  t(i  take  a  term  tor  produdioo,  uatil  Che  puiAiec 
aajte  oat  hit  liUe,  vpoo  which  he  foiuidi  his  foic* 

|N  17x9,  the  refpondent  brought  an  adion  of  reduction  impro- 
'''  bation  againft  the  appellants  before  the  Court  of  Seflion,  in 
iKphich  he  infifted  for  produ£)ion  of  the  rights  and  titles  by  which 
the  appellants  held  or  claimed  the  laods  of  Ormly,  Slebfttr,  miln- 
lands  and  multures  thereof,  the  towns  and  lands  of  Shanwell  and 
Acharraikcl],  with  the  teinds  and  pertinents  of  the  fame ;  which 
had  been  part  of  the  eftate  of  Sir  Jamt* s  Sinclair  of  Murkle,  de- 
ceafed.  The  circumftances  of  the  cafe  which  gaTC  rife  to  the 
aflion,  as  dated  by  the  refpondent,  were : 

That  the  refpondent  was  the  lineal  defcendant  and  heir  of 
Sir  James  Sinclair  of  Murkle,  who  was  heir  of  George  late  Earl 
of  Caithnefs,  who  died  without  iffne ;  fo  that  all  the  eftate  of 
Caithnefs  would,  by  the  courfe  of  law,  have  come  to  the  refpon- 
dent, as  well  as  the  honours ;  but  this  Earl  George  was  prevailed 
upon,  without  any  valuable  confideration,  to  make  over  his  whole 
eftate  in  Caithnefs  to  John  late  Earl  of  Breadalbane,  deceafed, 
the  father  of  the  appellant  Earl  John,  fubjeft  indeed  to  a  right 
of  reverfion  not  exprefTed  in  the  deeds  of  conveyance,  but  in  a 
feparate  deed,  which  was  fecreted,  and  which  but  lately  came  to 
the  knowledge  of  the  refpondent : 

That  after  the  death  of  the  faid  George  Earl  of  Caithnefs,  the 
faid  late.Earl  of  Breadalbane  poflefTed  himfeif,  not  only  of  the 
%hole  eftate  of  Caithuefsi  which  belonged  to  the  faid  Earl  George, 

but 


but  alfo  bf  the  lands  of  Ormly  and  other  lands  in  Caithoelii 
vrhich  were  part  of  the  eilate  of  the  faid  Sir  James  Sinclaif  of 
Murklci  under  pretence  that  the  faid  late  Earl  of  Caithnefs  was 
in  pofTtfGon  of  thofe  lands  as 'a  creditor  of  the  faid  Sir  James 
Sinclair  bj  a  decree  of  apprifing ;  and  the  Earl  of  Breadaibaoe 
alfo  got  pofleflion  of  the  writings  of  the  family  of  Caithnefs,  which 
occafioned  complaints  to  the  privy  council  of  Scotland,  and  to 
the  parliament  of  that  country ;  and  which  had  ever  fince  been 
the  fubje£l  of  law  fuits,  though  the  low  circumilances  of  the 
Caithnefs  family,  and  the  minority  of  the  prefent  earl^  hindered 
thefe  difputet  from  being  brought  to  an  ifTue : 

That  the  refpondent  claimed  a  right  to  the  faid  lands  of  Ormlf) 
&c.  under  a  decree  of  apprifing,  obtained  by  John  Murray  of 
Pennyland,  with  fafme  thereon,  and  which,  after  feveral  mefoe 
conveyances,  was  vefted  in  the  refpondent :  and  fome  yeatrsago, 
endeavours  were  ufed  to  fettle  differences  between  the  rcfpoodeot 
and  the  appellant  the  Enrl  of  Breidaiban^e;  but  the  other  appel- 
lants, Sir  James  and  John  Sinclair,  on  purpofe  to  prevent  any 
agreement,  in  1718  purchafed  (he  faid  lands  of  Ormly  andodiert 
froifi  the  Earl  of  fireadalbane  \  but  as  the  claims  of  the  refpondent 
ivere  no  fecret,  the  Earl  of  Breadalbane  was  fo  cautiousj  as  not 
to  bind  himfelf  in  warrandice  of  the  purchafe,  but,  on  the  con- 
trary,  tlie  purchafers  became  bound  to  indemnify  him. 

To  this  zdtion  the  appellants  made  defences ;  and  the  circnm- 
ftances  which  gave  rife  to  the  a£lion^  as  dated  by  them,  were: 
Tbatin  0£lober  1672,  George  late  Earl  of  Caithnefs,  by  deed 
.  for  a  valuable  conHderation,  conveyed  to  the  late  Earl  of  Breadal- 
bane all  the  lands  and  eflate  in  Caithnefs,  particularly  the  laniJs 
of  Ormly  and  others  (before  mentioned);  in  1673  a  charter «f 
the  prcmifcs  was  granted  by  the  crowni  upon  which  fafme  was 
taken : 

That  part  of  thefe  lands  had  formerly  been  the  eftate  of  Sir 
J^mes  Sinclair  of  Murkle,  grandfather  to  the  refpondent ;  bot 
being  much  encumbered,  the  feveral  real  fecurities  affeding  the 
fame,  which  greatly  exceeded  the  value  of  the  cftate,  had  been 
purchafed  by  the  faid  George  Eail  of  Ciithnefs,  fome  time  be* 
fore  the  faid  fale,  and  thefe  incumbrandes  were  likewife  afligncd 
to  the  Earl  of  fireadalbane :  and  the  refpondent's  father,  by  deed 
in  1677,  reciting  that  his  eftate  was  under  great  encumbrances) 
and  that  the  Earl  of  Breadalbane  had  right  to  the  lands  of  Ormlf 
and  others  part  of  the  premifes  by  apprifings  and  olberwife,ther^ 
fore  obliged  himfelf,  his  heirs  and  fuccellors,  never  to  quarrel, 
queftion,  or  impugn  his  rights  to  the  faid  lands  : 

That  as  the  Earl  of  Caithnefs  had  been  in  quiet  pofleffion  of 
the  premifes  for  feveral  years  before  1672,  fo  the  late  Earl  of 
Breadalbane,  and  the  appellant  the  cart  bis  fon,  had  continued  in 
quitt  poflcnion  of  the  premifes  ever  fince;  and  in  1718,  the 
earl,  for  a  valuable  confideration,  fold  the  premifes  and  all  other 
his  eftates  in  Caithnefs  to  the  appellants  Sir  James  and  Joha 
Sinclair : 

Thit 
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That  one  John  Marray,  for  a  debt  of  the  faid  Sir  James  Sin- 
clair of  Murkle,  of  6000  merks  Scots,  in  1652  got  a  decree  of 
apprifiog  of  the  lands  of  Ormly  and  others,  part  of  thf  premifes^ 
and  likewife  of  other  lands,  part  of  the  faid  Sir  James  Sinclair's 
eftate,  and  thereupon  took  infeftment ;  but  there  being  fo  mtnf 
prior  encumbt^nces  upon  that  part  of  the  eilate  conveyed  to  th« 
j£arl  of  fireadalbane,  and  of  greater  extent  than  the  value  of  the 
lands,  no  pofleflion  was  attained,  by  virtue  of  that  decree,  of  any 
part  of  the  premifes  conveyed  to  the  Earl  of  Brcadalbane ;  ana 
the  refpondent  having  renounced  to  be  heir  to  his  father  and 
grandfather,  procured  right  to  this  old  dormant  apprifing,  and^ 
under  colour  thereof,  brought  the  prefent  adion. 

The  appellants  in  defence,  at  firft,  contended,  that  the  right 
under  which  the  refpondent  claimed  was  prefcribed,  no  pofleffioh 
having  been  attained  of  any  part  of  the  lands  in  the  pofleflion  of 
the  appellants  in  40  years  after  the  date  of  the  refpondent's  right; 
but  the  refpondent  offering,  before  the  produdlion  of  the  deeds^ 
to  prove  that  feveral  (teps  had  been  taken  to  prevent  his  claim 
from  being  prefcribed,  the  Court,  on  the  2d  of  December  1720^ 
*'  Found  the  allegation  of  prefcription  againft  the  refpondent'a 
^<  title,  where  the  refpondent  offered  to  prove  interruption  during 
^<  the  running  of  the  term  to  be  aiCgned  for  produ£tion,  could 
«  not  (lop  the  appellants  taking  a  term  to  fatisfy  the  pro* 
♦♦  duftion." 

It  was  then  infilled  by  the  appellants,  that  the  decree  of  ap- 
priCng  was  ufurious,  as  having  been  taken  for  compound  intereft, 
and  that  it  was  therefore  null  and  void.  But  after  anfwers  for 
the  refpondent,  the  Court,  on  the  4th  of  January  1721,  ^'  re-  * 
*<  pelled  the  objection  proponed  agamlt  the  refpondent*s  title» ' 
'<  that  the  appriGng  is  ufurious,  and  found  that  the  refpondent's 
*'  title  is  fufficient  to  oblige  the  appellants  to  take  a  day  to  pro* 
^*  diice  the  right  called  for/' 

It  was  next  infifted,  that  the  apprifing  under  which  the  re* 
fjpondent  claimed  was  led  for  a  debt  due  by  his  grandfather,  to 
whom  he  was  heir  apparent;  that  the  refpondent  had  been  in 
pofleflion  of  feveral  of  the  lands  contained  in  the  apprifing  for  a 
great  many  years,  and  that  by  his  receipt  of  the  rents  the  debt 
apprifed  for  was  more  than  paid  *,  and  this  the  appellants  ofiered 
to  prove  by  the  refpondent^s'oath;  and  if  this  were  fo,  they  con- 
tended that  the  refpondent  had  no  right  to  oblige  the  appellants  to 
produce  any  of  the  deeds.  The  Court,  on  the  i  xth  of  January 
1 7a  I,  '*  Found  that  the  appellants'  objeAion  againft  the  apprifing 
*<  which  is  the  refpondent's  title  in  this  procefs,  that  the  refpon- 
^  dent  has  been  in  the  pofleflion  of  the  fubjefl  apprifed  of  fuch 
<<  eitent  and  for  fo  long  fpace  as  the  free  rents  of  the  faid  fubjeft 
<*  iatromitted  with  by  the  refpondent,  did  exceed  the  fums  in  the 
^  apprifing,  is  in  this  ftate  of  the  procefs  competent  to  be  proved 
<*  inftantly  by  the  refpondent's  oath."  Bat  the  refpondent  having 
reclaimed,  infifl:ing  that  his  pofleflion  of  the  lands  contained  ia 
the  apprifing  was  not  by  virtue  of  this  deed  of  apprifing  only,  but 
by  virtue  pf  othe^  rights  and  diiigences  in  his  peribn,  and  there- 
fore 
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fore  that  his  receipt  of  the  rents  was  not  to  be  tmptited  only  to 
the  facisfaflion  of  the  decree  in  queftion.  After  anfvrers  for  the 
refpondents^  the  Court,  on  the  7th  of  February  17211  **  adherc4 
«<  to  their  former  interlocutor  of  the  i  ith.of  January  172(1  with 
*'  thia  variation,  that  it  be  proved  by  the  refpondent's  oath,  whe- 
**  ther  his  pofTeflTion  was  by  virtue  of  the  aforefaifl  apprifmg." 
And  the  appellants  having  reclaimed,  the  Court,  on  the  18th  of 
F4:bruary,  <*  adhered  to  their  former  interlocutors  of  the  nth  of 
•*  January  and  7th  of  February  1721." 

The  appellants  were  then  direded  to  produce  the  deeds,  and 
ad.s  for  the  firft  and  2d  term  were  pronounced,  and  they  pro- 
duced certain  of  the  deeds  called  for*,  but  not  having  made  t 
complete  progrefs  of  writS|  the  Court,  on  the  27th  of  December 
1721,  ^  granted  ceitification  againft  the  appellants,  and  reduced 
*<  and  improved  (he  writs  called  for,  and  that  for  not  produ&ioi) 
"  and  decerned/' 

The  appellants  agarnft  this  interlocutor  prcfented  two  pctitioas, 
one  of  them  Hating *that  certain  witnefTeshad  not  been  examioedi 
and  craving  further  time  for  that  purpofe;  the  other  ftatiogthat 
the  Earl  of  Breadalbane  was  in  England,  and  there  bad  been  ao 
<^ortunity  to  fearch  his  repofitories,  and  praying  thatextnfi 
might  be  flopped  till  the  id  of  June  next.  The  Court,  after 
anfwers  for  the  refpondent,  on  the  3 1  ft  of  January  1 722,  **  ftopt 
«*  extracting  the  decree  of  certification  till  the  15th  of  Febroatf 
**  theireafter.** 
Evtoved,  The  appeal  was  brought  from  <'  feveral  interlocatory  fentcocei 

■s jcb.  «f  of  the  Lords  of  SeiTion  of  the  4th  of  January,  the  7th  and  i8d) 
♦«  of  February  1721,  the  27th  of  December  172^,  and  31ft  q{ 
"  January  172a.'* 

Heads  of  tht  AppMant!  Argument. 

A  bire  fuppofitition  that  the  refpondent's  title  might  not  be 
prefcribed,  was  not  a  fufTicient  reafon  to  decree  the  appellants  to 
produce  the  feveral  titles  under  which  they  claimed.  It  had  beeo 
much  more  jud,  when  this  objeAion  was  ftated,  to  have  ooo* 
fidered  that  point  iirft ;  for  if  it  was  with  the  appellants,  there 
was  then  an  end  of  the  a£kion ;  and  to  what  purpofe  (houM  the 
appellants  be  obliged  to  enter  into  an  ^peniive  aAioo,  aod  to 
produce  their  title  deeds,  when  probaoly  it  may  be  found  tbattk 
refpondent,  the  purfuer,  has  no  title  at  all.  And  though  the  ia* 
tcrlocutors  finding  the  appellants  muft  take  a  term  to  produce 
their  rights*  proceed  on  the  fuppofition  that  the  refpondent 
wa3  before  the  fame  term  to  prove  interruptions  \  yot  the  decree 
of  certification  is  pronounced  againft  the  appelUnts  widiont  the 
refpondent's  having  proved  any  of  thefe  fuppofed  interruptioni. 

There  is  the  lefs  reafon  to  indulge  the  refpondent  in  this  cafe, 

becaufe  he  is  the  heir  of  the  original  debtor,  and  rcfufes  to  enter 

heir  to  htm,  and  be  fubjc£led  to  his  debts ;  but  has  purchafed  for 

a  fmall  fum  this  old  dormant  apprifing*  and  would,  under  coloar 

of  that,  defeat  the  appellants  and  others,  who  are  juft  and  Uwfpl 

creditors  of  his  predeccfibrs ;  great  care  oughtj  tbenj  to  hare  ^^ 

lakeoi 
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taken»  that  the  title  under  which  he  claims  (bould  be  ^lett  %ni 
fubje£t  to  no  exception ;  becaufe,  if  the  appellants  (hould  be 
obhged  to  produce  their  title  deeds»  and  that  to  a  perfon  who 
has  no  right,  it  may  afFord  an  opportunity  to  the  heir  to  look  into 
ail  the  avN>f  Hants'  title  deeds,  which  being  apprifing^,  confift  o( 
many  ditlmnt  particulars,  and  if,  through  the  injury  of  time,  or 
any  other  accident,  any  of  them  ihould  be  wanting,  it  may  afford 
hi^  a  handle  to  overturn  the  mod  ancient  fettlements,  and  diC« 
appoint  the  payment  of  juft  creditors.  As  heir  at  law,  be  is  not 
entitled  to  this,  without  fabje£ting  himfelf  to  the  payment  of  his 
predeceflbrs'  debts  (  if,  therefore,  an  heir  at  law  in  the  ihape  of  a 
creditor  make  this  demand,  it  ought  firft  to  be  afcertained,  that  he 
is  a  really  a  true  creditor,  before  he  has  this  fruit  by  his  a^ioo  (a). 

The  appellants  ought  either  to  have  been  let  into  a  proof  of  the 
tefpoiident's  poiTcffion,  and  receipt  of  the  rents  and  profits  of  part 
of  the  lands  mentioned  in  his  apprifiog,  in  order  to  extinguifli. 
bis  demaad|  or  otherwifc  he  ought  to  have  made  oath  upon  that 
iingle  point. 

Nor  can  it  alter  the  cafe,  that  the  refpondent  pretended  to  have 
other  titles,  to  the  fatibfa£lion  of  which  he  could  impute  his  M« 
ceipt  of  the  rents ;  for  thefe  titles  ought  certainly  to  have  h^ttk 
produced  in  order  to  fatisfy  the  Court  that  they  were  of  validity. 
Nor  could  it  be  fufficient  for  the  refpondent  to  make  oath,  that  be 
bad  other  titles,  without  obliging  him  to  condefcend  upon  and 
produce  them,  for  that  is  admitting  him  to  be  judge  for  himfelf  1 
aud  probably  thefe  other  titles  may  be  void  too ;  and  it  is  fuffi- 
cient for  the  appellants  to  retain  the  poflcffion  they  have«  and 
likewife  their  deeds,  till  once  the  refpondent  (hew,  that  he  has  a 
title  to  call  theirs  in  queflion  ;  and  it  is  impoflible  to  determine 
^hat  before  they  be  produced. 

It  would  be  hard  that  the  appellants,  Sir  James  and  John  Sin* 
cUir,  becaufe  the  other  appellant  the  earl,  from  whom  they  pur* 
chafed,  was  neceflarily  out  of  the  kingdom,  whereby  they  could 
x^ot  have  an  opportunity  of  fearching  for  the  papers  that  were 
i^anting,  (hould  be  for  ever  debarred  from  producing  or  making 
ufe  of  thefe  dcc^a,  which  was  the  cStfk  of  the  decree  of  certifi- 
cation, by  which  means  the  rights  which  they  have  as  honeft  and 
j ult  creditors^  might  be  entirely  fruftrated. 

Heads  of  the  Refpondent* s  Argument, 

The  refcription  alleged  by  the  appellants  was  interrupted, 
both  by  his  minority  and  by  feveral  proce(res,  which  he  imme- 
diately made  appear  in  part  by  writings  produced  in  this  fuit>  and 
offered  to  bring  a  further  proof,  if  neceflary,  agaioft  ilie  time  the 
appellants  (hould  prodi^ce  their  titles. 

The  objedion  made  by  the  appellants,  that  the  apprifing  was 
(atisfied  by  receipt  of  rents,  could  not  in  form  be  proponed  or 

(tf )  The  appellants  alfo  ftate  the  grounds  on  wkich  they  contended  that  th«  decret  of 
fpprifiog  w^s  ufuriopi>  and  therffore  null  t  the  refpondent  gives  a  counter  ft^teipenti 
^ut  nothing  can  be  pivcn  diAincilj  iipf)Q  H^ii  point ;  tl)cfe  A»teinenti  Mt  Uiordbce 
Qlliit(f4. 
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infifted  upon  before  Ae  appenant3  produced  tfaeur  titles.  Tbc 
refpondent  was  ready  to  make  oath,  if  the  appellants  would  be 
determined  hj  his  oath,  whether  or  not  the  funis  in  the  apprtfing 
were  paid  ^  bnt  the  objeAiony  in  the  form  it  was  proponed  by  the 
appellants,  was  infuSictent  in  law ;  for  although  be  O)ould  ac<i 
knowledge  he  had  poflcffed  lands  contained  in  the  apprifing,  the 
profits  of  which,  lince  his  pofieffion,  might  exceed  the  fiims 
thereby  decreed,  yet  that  would  be  no  proof  that  ibefe  fums  were 
paid  in  fatisfadion  of  that  apprtfing,  becaufe  he  roighc  and  did 
poiefs  thofe  other  lands  by  otiKr  titles  than  this  apprifing,  which 
titles  he  would  produce  at  a  proper  time,  after  the  appellsoti 
had  produced  theirs.  And  after  the  interlocutors  dire^ing  that 
this  fad  Ihould  be  proved  by  the  refpondent*s  oath,  at  a  calling 
'  «f  the  caufe  on  the  a4th  of  February  1721,  his  counfel  repre^ 
leuted,  that  he  was  ready  and  willing  to  make  oath  upon  tke 
points  referred  to  his  oath ;  but  the  counfel  for  the  appelbats, 
who  infilled  to  have  his  oath  only  to  protra£k  the  fuit^  skclani 
ihey  did  pafs  from  his  oaib  in  thatjtati  of  the  proceft. 
JaSyaitottf  After  hearing  counfel,  //  is  ordered  and  adjudged^  tiat  tiejm* 
9aMtfch  ^fgf  hiferheutory  fmieficis  complained  of  in  the  /aid  appeai^  excef^ 
'*^'^  J^  nfueh  of  the  interlocutor  of  the  ^th  of  January  1721,  as  relates 
it>  the ohjeRion  made  by  the  appellants  to  the  appr'fing^  under  vduib 
the  refpondent  claims  upon  pretence  of  its  being  u/urious^  and  alhw* 
ing  too  much  interefi^  be  reverjed :  and  it  is  further  ordered^  tbot 
the  Lords  of  Sefjwn^  in  the  further  progrefs  of  the  caufe^  do  not  ehfige 
the  appellants  to  take  a  term  for  prcduBiony  untU  the  rejpaeedent^  the 
farjuer  belovSy  {ball  have  made  out  his  title  upon  vfhicA  he  founil 
kisfmt* 

Yqic  Appellants,.    Rob.  RayntQnd.   Dun,  Forbes.    JfllL  Havulto$, 
For  Refpondent,  Ro.  Dundas.       C.  Talbot^ 

The  queftion  upon  the  firft  appeal  between  Sir  Hew  Dalrympie 
and  the  Hon.  Mrs.  Fullarton,  relative  to  the  eftate  of  Bargenj, 
xgDec.  1797,  was  upon  a  point  very  much  like  the  prefent;  and 
the  jud^^ment  then  pronounced  was  of  the  fame  import  as  chat 
in  tne  nrefent  cafe. 

A  fimilar  judgment  to  this  is  given  in  a  reduflion  improbatloo 
brought  by  an  heir,  Duff  of  Braco  and  others  v.  Earl  of  BuchaO| 
on  appeal,  15  April  1725. 
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Ex  parte 
Alexander  Murray,  of  Brotightott,  Efq;      -    Appellant i     Cafe  lo^i 

Captain  James  Butler,  Nephew  and  Heir  of  is^Dec* 

Sir  George  Maxwell  of  Orchardton,  and  *74«- 

the  Creditors  of  the  faid  Sir  George,     -     Refpofidents. 

2lft  March  1713^4^ 

SoUdum  et pro  rata.-^A  d-.bcor  g^rmts  bonU  witb  a  cicti^rfer^  tni  tfttfWirdia 
bond  of  corroboration  wi.h  a  diiTerenc  cautioner  ;  the  money  **  P*^^  ^7  ^ 
cautioner  io  the  corroboration  ;  but  he  hid  only  relief  agaiuft  the  caa:ioner 
In  the  origioai  bond  tur  che  halt*  of  the  fun  paid. 

iN  September  16^4^  Sir  Alexander  MacCuHoch,  atid  Godfref 
*  his  eldcft  fon  as  principaisy  and  Sir  Robert  Maxttrdl  of  Or- 
chardton as  cautioner,  executed  a  bond  to  Alexander  MacGhie 
for  2QOO  metks  Scots. 

After  the  death  of  Sir  Alexander  MacCulloch,  the  money  not 
having  been  paid,  the  faid  Godfrey,  then  Sir  Godfrey  his  fon 
as  principal,  and  Alexander  Vifcount  of  Kenmure,  and  Richard 
Murray  of  Broughtoni  (the  appellant^s  father )|  ^  cautioners^  in 
OAober  1679.  executed  a  bond  of  corroboration  co  the  faid  Alex- 
ander MacGhie,  reciting  the  original  bond,  and  that  the  creditor 
Was  contented  to  delay  payment  upon  granting  to  him  ^fuch  cor-^ 
roborative  fecurity :  therefore  the  faid  principal  and  cautioners, 
in  farther  cotroboration  of  the  faid  bond,  and  without  hurt  or 
prejudice  thereto,  or  derogation  therefrom  in  any  fort,  fed  accu^ 
fnulandojara  juribus^  bound  and  obliged  themfelves  to  nlake  pay-^^ 
nsent  of  the  faid  principal  furn,  with  intereft  from  Martinmas 
1679,  and  this  bond  of  corroboration  contained  an  obligation 
from  the  principal  to  the  cautioners  for  their  relief  and  in« 
dcmnity^ 

The  money  not  being  paid)  the  creditor  brought  his  zQa^tk 
befoi-e  the  Court  of  Sedion,  again  (I  the  appellant  as  fon  and  heir 
to  the  faid  Richard  Murray ;  and  the  appellant  was  decreed  to  pay 
the  principal  fum  and  interefl:i  for  which  his  father  had  become 
fecurity.  The  creditor  in  the  faid  bonds  thereupon  affigned  tht 
fame  to  him  for  his  relief  againd  the  other  perfons  bound.  ' 

The  appellant  brought  his  a£lion  before  the  Court  of  SeOion^ 
for  payment  of  the  faid  fum  of  2000  merks  Scots,  and  intereft 
contained  in  the  original  bond ;  to  which  a£lion  the  refpondent 
Butler,  and  fome  of  the  creditors  of  Sir  George  Maxwell,  foti 
and  heir  of  Sir  Robert  Maxwell,  the  cautioner  in  the  original 
bond,  became  parties.  In  this  adion  the  appellant  contended, 
that  he  was  cautioner  or  fecurity  for  the  payment  of  the  money 
due  by  the  original  bond,  and  that  as  to  him,  all  the  perfons 
bound  therein  were  principals  $  and  he  haviiit;  paid  the  money, 
was  cntiiled  to  relief,  and  to  recover  hi .  p.yiiunt  from  all  or  any 
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of  the  faid  pcrfons.  On  the  part  of  the  refpondents,  it  was  an- 
fwcred,  thrft  Sir  Robert  Maxwell  was  only  a  cautioneri  and  that 
the  appfUant'd  father  could  oi)ly  hiive  relief  of  the  one  half  of  the 
fum  he  had  paid,  as  he  was  equally  bound  for  the  debt. 

The  Lord  Ordinary,  on  the  29th  of  November  172 1,  *'  Found 
<<  that  the  appellant  could  only  have  relief  for  the  half  of  the 
<*  fum  he  had  paid  to  the  creditor."  And  to  this  interlocutor  tho 
Court  adhered  011  the  15th  of  December  1722,  and  i8th  of  June 
1723. 

The  appeal  was  brought  from  *'  an  interlocutor  of  the  Lord 
<<  Newhally  Ordinary,  of  the  29th  of  November  1721,  and  the 
«<  affirmances  thereof  by  the  Lords  of  Seflton  the  I5tli  of  Dc« 
«*  cember  1722,  and  i8th  of  June  1723.*' 

HwW/  of  the  Appellant^ s  Argument. 

The  very  title  of  the  bond  of  corroboration,  as  well  as  the  fti)c« 
exprcfs  the  mind  and  intention  of  the  parties  contrading  to  hate 
beenj  and  the  terms  under  which  they  became  bound  import,  that 
it  is  granted  to  the  creditor  as  a  further  fecurity  of  the  former 
bond.     The  principal  and  cautioners  in  the  firft  bond  became  all 
as  principals  with  regard  to  the  perfons  bound  as  cautioners  ia 
the  corroboration,  who  thereby  became  cautic^ners  to  the  credi* 
tor  for  them.     The  firft  bond  continued  to  all  intents  and  pur- 
pofes  the   fame  as  before ;  and  the  bond  of  corroboration  w^ 
only  given  as  a  further  fcrcurlty  to  the  creditor,  in  cafe  the  prin- 
cipals and  cautioners  in  the  firft  bond  fhould  become  inColvent. 
But  in  cafe  the  creditor  flioulJ  compel  the  cautioners  in  the  bond 
of  corroboration   to  pay  the  debt,  then  they  were  to  be  relieved 
by  the  perfons  for  whom  tliey  were  bound  as  cautioners,  bcih 
principals  and  cautioners  in  the  orij^iocil  bond  being  bound  for 
their  relief.     It  is  certain,  tlut  if  the  cautioners  in  the  fir  (I  bond 
had  paid  the  debt,  they  could  only  have  t^ken  an  afTignment  for 
their  relief  againft  the  principals,  and  could  never  have  hada^ 
ccfs  againft  the  perfons  bound  in  the  corroboration,  who  were 
only  cautioners  for  them.     Had  the  appellant,  when  he  paid  the 
bond,  taken  any  aflignment  in  the  name  of  a  third  party,  the 
refpondent  the  heir  muft  then,  without  queftion,  have  paid  the 
debt,  and  had  relief  only  from  the  principals,  for  whom  his  an- 
ceftor  was  cautioner.     So  the  Court  had  found  in  parallel  afcSi 
particularly   Clarh/on   againjl   ^dgar^     ift  December    170J,  and 
Brcch  agaifjjl  L'itd  Bargeny^  14th  February  1705.     This  is  agree- 
able both  to  law  and  equity ;  for  the  bond  of  corroboration  wis 
a  tr^fa£lion  diredily  with  the  creditor,  and  only  for  his  advan- 
tage, without   the  leaft   intention  of  any  alteration  in  the  fcrft 
bond,  or  benefit   to  the  parties  bound  in  it,  except  to  procure 
from  the  creditor  a  larger  time  for  them  to  pay  the  debt. 

This  day  having  been  appointed  for  hearing  the  caufe  Ex 
partey 

Counfel  for  the  appellant  only  attending,  they  were  caTlfd  in 
and  heard,  and  withdrew ;  and  after  due  confideration  and  debate 
h«d  of  ilic  merits  ol  tnis  cauftr, 

// 
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It  is  ordered  and  adjudged^  thai  the  petition  and  appeal  be  difmijfed^ 
oftd  that  the  /aid  interlocutor^  and  qffinnances  thereof^  therein  com* 
plained  of,  be  affirmedm 

Fox  Appellant^        Dun.  Forbes.     Will.  Hamlt^n^ 


Charlotta,  Marchionefs  Dowager  of  An-  Cafcxod, 

nandale,  ...  Appellant  \ 

James,  Marquis  of  Annandale,  John  Baillie, 
Francis  HoIIiday,  and  many  others,  claim- 
ing to  be  Creditors  of  William,  late 
Marquis  of  Annandalej  deceafed,        <-      Re/pondents. 

2ift  March  1723-4- 


ecmpttefiS'^yurif(Ji3kfi.'^Tht  MarchioneA  of  Aimandale,   fffiding  la 
land,  being  appointed  exrcatrix  for  beboot  ot  her  children,  prov«i   cbe 


Forum 
England} 

>ice  Marquis**  will  in  England :  irarioos peifmal  crediivrs  of  the  late  Matqu-ty 
arreft  in  the  tenants*  hands,  a  jointure  payable  to  ihe  cxrcu^rix  out  of  the 
Scots  eftates  :  the  Court  of  Seflion  btving  ordered  her  to  purge  tbe  atnll" 
incatf,  before  (kt  drew  her  jointure:  (be  judgment  is  rcTcrfed,  and  it  it 
ordered  chat  the  arreftmencs  be  ioofed  without  caution  or  conligaaiion. 


A 


FTER  the  determination  of  the  appeal  relative  to  the  join* 
ture  or  life-rent  of  1000/.  fterllng,  between  the  appellant, 
and  the  refpondent  the  marquis,  on  the  15th  of  December  17221 
the  appellant  returned  to  the  Court  of  Seflion  to  have  that  judg- 
ment of  the  Houfe  of  Lords  applied  in  her  favour.  "What  arofe  out 
of  the  proceedings  had  thereupon  gave  rife  to  the  prefent  appeal. 

The  late  marquis,  by  a  will  executed  on  the  29th  of  December 
1720,  but  a  fliort  time  before  his  death,  nominated  the  ap« 
pellant  his  executrix  and  univcrfal  legatee  in  truft  for  the  behoof 
of  their  fon  Lord  George,  then  born,  and  of  any  other  chil- 
dren that  might  be  procreated  between  him  and  the  appellant|, 
with  a  provifo,  that  the  appellant's  right  of  adminiftratioo  (hould 
continue  only  during  her  widowhood,  and  after  her  marriage  de« 
volve  upon  fuch  perfons  as  he  (hould  appoint  for  the  fole  ufe  o£ 
his  faid  children ;  and  it  was  alfo  declared,  that  the  executrix 
(hould  be  bound  to  pay  all  his  lawful  executry  and  perfonal 
debts,  in  which  Lord  Johnftone,  his  elded  fon,  was  not  bounds 
and  which  weie  contrafied  Gnce  the  id  of  Aptil  i6(;o,  the  date 
of  his  tailzie.  The  appellant  proved  this  will  in  the  prerogative 
court  of  Canterbury,  and  poflTefled  hcrfelf  of  the  teftator's  per- 
fonal eftate  to  a  confKierable  amount.  Several  of  the  rcfpondents, 
dating  fhemfclves  to  be  creditors  of  the  tcftator  for  debts  con- 
traflcd  in  Scotland,  fince  April  1690,  exhibited  their  bill  in  the 
Court  of  Chanctry  agiiinft  the  appellant  for  difcovcry  of  aflet^, 
and  fatisfaflion  of  their  claims.  To  this  bill  the  appellant  put  in 
her  anfwer  i  and  afterwards  filed  a  croC:*  bill  againli  the  prt-fcnc 

ii  h  2  marquis 
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marqnis  and  the  plaintifTs  in  the  original  bill)  for  a  difcoveryof 
the  reality  of  their  debts. 

In  this  (late  matters  were  when  the  appellant,  in  terms  of  the 
faidjudgmentoftheHoufeof  Lords,  15th  December  1722, applied 
by  petition  to  the  Court  of  Scfljon)  to  have  proper  diligencfs 
direQcd  for  payment  of  the  arrears  of  her  annuity  of  1000/. 
5vith  intereft,  and  of  the  future  payments,  yearly  and  termly  as 
they  (hould  fall  due.  This  petition  was  remitted  to  the 
Lord  Ordinary,  to  hear  parties  thereupon ;  and  before  bim  the 
counfel  for  the  prefent  marquis,  ftatcd,  that  the  arrears  of  the 
life  rent  wete  arrefted  in  his  hands  by  frveral  perfons  claimiogto 
be  creditors  of  the  appellant,  as  executrix  of  her  late  hu(baod  for 
large  fums  of  money.  The  Lord  Ordinary  gave  a  decree  for  poind* 
ing  of  the  ground,  until  the  appellant  (hould  be  puid  off  her  life-reDC 
annuity  in  terms  of  the  order  and  decree  of  the  Houfe  of  Lords; 
but  **  fuperfeded  extra£l  until  the  faid  arrcftments  were  purged." 
The  appellant  reclaimed  to  the  Court,  ftating,  that  (he  had 
proved  the  will  in  Kngland  only,  and  pofTefled  the  afiets  in  that 
country,  and  never  intromicted  with  any  of  the  cfTeQs  of  tttelate 
marquis  in  Scotland,  where  the  prefent  marquis  had  been  con- 
firmed executor  to  his  facher,  and  had  taken  pofleffion  of  the 
perfonal  edate;  and  infilling  that  (he  was  not  liable  to  accoaotio 
Scotland  for  the  Englifh  affets  •,  and  that  her  life-rent  anouitf 
ought  not  to  be  flopped  by  thefc  arreilmtnts;  and  therefore  praj- 
5nj^  that  the  arreftments  might  be  loafed  without  camion  or  con- 
fignation.  The  marquis  and  the  creditors  made  anfwer,  and  the 
Court,  on  the  12th  of  February  1722-3,  "  adhered  to  the  intc^ 
<«  locutor  of  the  Lord  Ordinary,  and  rcfufed  the  deCre  of  the 
<«  petition." 

The  appellant  afterwards  brought  an  a£lion  before  the  Court 

of  Seflion  againft  the  faid  arreftors,  and  all  the  other  creditor!  of 

her  lite  hufbind  whom  (he  could  difcover,  for  reducing  the  at- 

fefti'unts,  and  concluding  that  it  (hould  be  declared,  that  her  f«id 

life-reiu  annuity  was  not  arreftable  at  the  fuit  of  any  creditor  of 

the  late  marquis,  nor  the  appellant  as  executrix  in  truft  for  her 

children  liable  to  be  fued,  or  to  account  in  any  court  in  Scotland 

for  the  perfonal  eftate  come  to  her  hands  111  England.    To  t^is 

aflion  the  creditors  made  defences ;  and  the  Court,  upon  hearing 

the  caufe,  on  the  26th  of  Dcjcember  17231  **  fuftained  thcdc- 

*<  fences  made  for  the  defenders,  and  found  the  arreilmeDCs  on 

■«  the  dependance  fufficienrly  warranted." 

Intere*,  The  appeal  was  brought  from  **  two  interlocutors  of  the  Lord' 

^i/.*".*        •*  of  Seffion  of  the  i  Qth  of  February  x  722 -a,  and  26th  of  Decern- 

''*'•*•       **  ber  thereafter."     ^  1    i      ^^ 

Heads  of  the  j^ppeliant^s  Argument. 

All  executors,  efpecialJy  thcfe  in  truft,  ought  to  be  fued, either 
in  the  country  where  they  refide,  or  where  the  eilatc,  which  i» 
the  fubjefi  of  their  adminiftration,  lies,  and  where  the  will  it 
proved.  The  appelldnr  his  no  refi-^epc  in  Scotland;  fhe  oily 
prgvcd  the  will  and  poiTviTcd   the  citntc  in   hiiglandj  fl:e  ought 

liUt 
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not  therefore  to  be  fued  to  account  for  that  eftate  in  any  court  of 
Scotland. 

Although  by  the  courfe  of  proceedings  in  Scotland,  a  creditor 
fuing  his  debtor  for  his  own  proper  debt,  may  arrefl  fuch  debtor's 
own  ctkQ,$  :  ytt  it  cannot  be  maintained,  that  the  proper  cffcfls 
of  an  executory  or  what  he  has  in  his  own  righti  can  be  arrefled 
upon  a  pending  fuit  for  the  debt  of  the  tcftator-,  at  leaft  not  till 
fuch  debt  can  be  edablifliedy  and  a  judgment  recovered,  finding 
the  executor  has  efFedJs  fuflicient  to  anfwer  the  defund's  debt- 
Were  this  othcrwift,  an  executor  might  by  arrcftments  be  dc; 
prived  of  the  ufe  of  every- part  of  his  own  eftate,  till  he  had  ac- 
counted with  every  fingle  creditor,  and  that  poffibly  in  fucceflTivc 
fuits  for  the  efFe£^3  of  the  deceafcd,  which  in  the  appellant's  cafe 
would  be  almoft  endlcfs. 

The  creditors  themfelves  appear  convinced  that  Lord  George 
and  Lord  John  Johndone,  the  appellant's  fons,  ought  to  be  made 
parties  in  any  fuit  carried  on  a^ainft.hcr  for  her  accounting  for 
her  late  hufband's  efftfts,  and  have  named  them  accordingly  as 
parties  in  tht  fuits  below :  but  (ince  her  fons  have  neither  reGdence 
nor  (date  in  Scotland,  and  cannot  be  fued  in  that  country,  no 
fuit  can  be  c^irried  on  there  agaioil  the  appoJlant,  to  which  they 
mnft  necefTirily  be  parties  {a). 

Since  the  appellant  cannot  be  lawfully  fued  to  account  in 
Scotland,  her  jointure  cannot  be  arretted  on  pretence  of  any  fuch 
pending  fuit,  which  never  can  be  lawfully  brought  to  an  ilTuc. 

If  fuch  proceedings  be  allowed,  and  the  faid  decrees  be  af- 
firmed, the  appellant  may  be  fued  by  multitudes  of  creditor* 
both  in  England  and  in  Scotland,  to  anfwer  to  each  of  them  the 
(itnc  fumS)  which  might  produce  dire^ly  contrary  decrees,  not  only 
the  jurifdi^^ions,  but  the  rules  of  adminiflering  perfonal  tftates, 
being  entirely  diflPerent  in  the  two  kingdoms.  By  thefe  means,  the 
appellant  might  be  decreed,  without  remedy,  to  pay  the  fame 
aflcts  and  efFeOs,  to  two  different  perfons,  and  without  a  pofGbility 
of  bringing  the  different  claimants  into  a  court  having  a  jurifdic- 
tion  over  both  parties  ;  and  in  the  mean  time  her  jointure  muft 
remain  perpetually  atrefted,  or  (he  mud  fubmit  to  pay  the  fame 
fums  twice  over. 

1  he  appellant  in  the  mean  time  has  by  thefe  arreftments  been 
kept  out  of  her  jointure  above  three  years,  been  haraflcd  with 
many  fuits,  and  left  deftitute  of  any  means  of  fubfiftence.  By 
her  anfwer  to  the  bill  Chancery,  it  appears  that  the  whole  perfonal 
eftatc  come  to  her  hands  amounts  only  to  4778/.  9/.  gd.  Out  of 
this  (he  has  paid  2316/.  1 8/.  10^.  and  (he  is  fued  for  a  debt  on 
l>oadof  2000/.  of  principal  befides  intereft. 

Heads  of  the  Ref^ondents^  Argument. 

By  the  law  of  nations,  wherever  a  perfon  or  his  efTefls  aiC 
found,  they  are  fubjed  to  the  laws  of  the  country  \  and  by  the 

(«)  One  of  there  Cms  became  vfccrwirdfl  Marquis  of  Anntndale,  and  in  a  decree  pro- 
nounced by  thr  Court  ot  Chancery  (in  the  impurunt  cjueU'wi  wtio  regard  to  hU  domtcil) 
ic  ^M  fooQit  that  he  waa  originally  do'n'ciiiated  in  Ln^iand. 

H  h  3  undoubted 
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Unc^oubtfd  bw  of  Scotland,  any  creditor  may  arreft  thecficfbof 
his  debtor  or  of  any  one;  ag^inft  whom  he  has  commeDced  ao 
a^ion.  If  an  executor  apply  alTets  towards  paying  the  debtiof 
his  teftator  whcrefocvcr  they  arc  due,  it  will  be  a  difcharge  tQ 
him  wherefoevtr  he  is  to  account*  In  Scotland  aQions  are  dailf 
brought  againft  perfons  living  out  of  the  kingdom,  and  thcii 
effcr£ts  arreftc'd  upon  fuch  aflions  •,  but  thofe  arreftments  arcaU 
ways  loofcd  upon  finding  furcty  to  anfwcr  to  the  value  of  ihcthin^ 
arrefled,  in  cafe  the  defender  be  caft  in  the  a£li0Q  :  By  the  law 
of  Scotland,  all  pitas  and  defences  competent  to  the  defender  are 
entirely  refervtd  to  htm  againft  the  aAion,  iii  like  manner  as  if 
practifed  in  England^  where  a  perfoh  is  arrefted  before  proof 
made  of  the  debt. 

It  matters  not|  whether  the  appellant  be  executrix  for  herowip 
benefit,  or  for  that  or  the  children,  becaufe  the  creditors  are  to  be 
difcharged  before  any  legacies  be  paid ;  and  in  cafe  ihe  bad  applied 
any  patt  of  the  aOets  to  the  ufe  of  her  children  before  paying  the 
debts,  {he  would  be  obliged  by  the  laws  of  all  nations,  as  well  ai 
thofe  of  England  and  Scotland^  to  anfwer  the  fame  out  of  bet 
own  eftate. 

The  creditors,  who  contra£ied  with  the  late  marquis  in  Scot- 
land, are  mod  folHritous  to  carry  on  their  fuits  in  their  own 
country,  where  the  forms  are  Qiort  and  the  expences  fmall;  and 
they  demand  no  more  than  that  the  appellant  account  for  what 
remains  of  the  perfonal  edate  in  her  hands,  not  already  applied  to 
the  payment  of  debts. 

The  condition  of  the  creditors  would  be  extremely  hard,  iftb<7 
were  to  be  difappointed  of  this  fund  of  the  perfonal  eftate  which  i$ 
allotted  by  the  tcftator  for  their  payment,  for  the  creditors  can 
have  no  recourfe  againft  the  prefent  marquis  upon  the  real  t&zttf 
which  he  poflcfles  by  virtue  of  an  entail  in  1690,  prior  to  their 
debts,  which  therefore  canfiOt  be  charged  upon  him,  and  which 
was  the  reafon  which  moved  the  late  marquis  to  make  tbi} 
exprefs  provifion  for  them  in  his  will  out  of  his  perfonal  eflate. 
JudRm-rt,  After  hearing  counfel,  It  is  ordered  and  adjitdgt^dy  that  fo  much  9J 

J2iw^**'  the  /aid  interlocutor  of  the  13th  of  February  1722-3,  and  of  a  former 
interlocutor  thereby  referred  to^  as  fuperfedes  extracl  of  ihe  decree  jif 
dijlrefs^  till  ihe  arrijlments  be  purged^  and  alfo  ihe  f aid  interlocutor  &J 
thd  26th  of  December  1723,^^  reverfed ;  and  it  is  Jiirther  orderd 
that  ihe  decree  for  poinding  of  ike  ground  be  forihtviih  gi%  en  out  by  the 
proper  oficer^  and  put  to  execution^  and  that  the  arreflments  in  quefHeA 
be  hofed  without  caution  or  cortfignation,  and  that  the  Lords  ^ 
Seffion  do  give  fuch  further  direclions  as  fijall  bejuflpurfuanttottii 
^der*  |A 

For  Appellant,         P.  Torlee.         ffo.  Dundatm 
For  RefpoodentSj     C.  Talbot.        Dun.  Forbe^m 
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Cdonel  Francis  Charteris,  of  Ampsfidd,  -    Appellant  \     Cafe  107. 

The    Right    Honourable    James    Earl    of 

Hyndford,         -        •         -         .         -      RefpondenU 

23^  March  1723-4. 

l^ury  '-^utb  Ses  CeMr^mjr.— During  the  rapid  rifiisg  of  South  Sea  ftock,  tn 
agreement  wuencered  into,  on  a  Sun  Jay,  to  fell  a  certain  quancicy  of  ft.cic« 
at  90  per  cent,  above  the  p-ice  of  the  preceding  day,  the  price  not  Xt*  be  pay- 
able till  a  ye<ir  after  transfer  of  the  Aocic  ;  and  an  heritable  bond  wai  after* 
wardi  granted  in  confequfocc  of  the  transfer,  for  payment  of  ihe  agreed  price 
on  a  day  certain  :  this  bond  being  reduced  on  the  head  of  ufury,  the  judg« 
mentis  reverfed*  «         , 

Wttneft.^ln  a  redu^ion  on  the  head  of  ufury,  a  meni»l  fervant  of  the  defender 
who  was  a  fubfcrioiiig  witnefs  to  an  agreement^  bsing  refufed  to  be  cxa« 
mined,  cbejudginent  is  reverfed. 

The  grantee  in  a  bond  having  propofej  to  examine  a  cautioner  therein  as  4 
wftnefs,  with  regard  to  the  tranfadion  for  which  the  bond  was  granted,  con- 
senting that  what  he  deponed  to  ^00 id  not  be  of  prejudice  to  himi  the  Court 
refufed  to  admit  him,  but  the  judgment  is  reverfed.        ^ 

^/>tftf/.— -Inieitocutora  reverfed,  aiid  an  agreement  adjudged  of  confent* 

#^N  Sunday  the  27th  of  March  1720,  a  verbal  agreement  wait 
entered  into  between  the  appellant  and  refpondent,  for  the 
purchafe  of  5000/.  South  Sea  (lock;  the  appellant  agreed  to  fell  at 
the  rate  of  410  per  cent,  which  was  confiderably  above  the 
martet-price  of  the  day  before  ;  but  the  price  was  not  to  be  pay- 
able by  the  refpondent  for  the  fpace  of  a  twelvemonth  afterwards. 
The  next  day  a  written  agreement  was  executed  by  the  parties^ 
witnefled  by  the  writer  of  it,  and  John  Gourlay  one  of  the  appel- 
lant's fervants,  which  wis  to  this  cfFefl,  that  the  appellant  (hould 
transfer  to  the  refpondent  5000/.  South  Sea  (lock;  the  refpondent 
delivering  to  the  appellant  the  bond  after-mentioned,  at  the  Sottth 
Sea  Houfe,  upon  Wcdnefday  then  next;  that  the  refpondent  as 
principal,  and  Sir  John  Anftruther  as  cautioner  for  him,  (hould 
in  conGderation  thereof,  make  and  deliver  to  the  appellant  an 
heritable  bond  for  20,500/.  fterling,  over  their  cftates  in  Scotland^ 
payable  the  28th  of  March  1721,  with  intcrcfl  after  the  day  of 
payment;  and  each  party  bound  himfelf  to- perform  to  the  other 
under  the  penalty  of  5000/.  fterling. 

In  purfuance  of  this  agreement^  the  appellant  transferred  the  ^ 

ftock  to  the  refpondent  on  the  30ihof  March,  and  the  refpondent 
delivered  to  the  appellant  an  heritable  bond  dated  fame  day^ 
whereby  the  refpondent  and  Sir  John  Anftruther  acknowledge  to 
have  borrowed  and  received  from  the  appellant  ^0,500/.  ftcrling, 
which  the  refpondent  as  principal,  and  Sir  John  Anftruther  as 
cautioner  bound  themfelves  conjunftly  and  feverally  to  re-pay 
betwixt  and  the  28th  of  March  1721,  with  interefl:  from  and  after 
the  term  of  payment. 

Some  fhort  time  afterwards  the  price  of  South  Sea  ftock  rofe  to 
an  immeofe  height*  But  after  the  total  fall  of  ftock,  when  the 
term  of  payment  of  the  faid  bond  was  arrived^  the  appellant  was 

H  h  4  obliged 
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obliged  to  arreft  the  rents  of  the  eftates  of  the  refpondent  in  tbe 
hands  of  his  tenantSi  and  bring  an  ;i£lion  on  the  (M  bond  before 
the  Cogrt  of  tSeflion.  The  rcfpqndf'nt  brought  his  coontcr-a61io9 
againft  the  appellant  for  reducing  the  [axA  bond  upoa  the  head  of 
II  Ann.  ufury,  libelling:  upon  the  a£t  of  parlirimcnt,  12  Ann  c.  16.  ft.  ^. 
f.  16.  It*  V  ai^c!  Acting  as  the  ground  of  this  counter-aft  ion,  that  410  per  cent, 
which  was  the  rate  at  which  the  purchafe  was  made,  exceeded  the 
common  price  of  (lock  at  that  time  about  90  per  cent  ;  and  that 
this  advanced  price  was  given  for  forbearance  of  payment  of  the 
principal  money  for  one  year;  and  that  therefore  the  bond  wu 
voiH,     Thefe  two  aQions  were  conjoined. 

When  this  a^lion  came  firfl:  to  be  argued  before  the  Lord  Or* 
dinary,  his  lordihip,  on  the  21ft  of  July  1721,  <<  before  anfwer 
'*  allowed  both  parties  to  prove  at  what  price  South  Sea  ftock 
**  was  bought  and  fold  on  the  28th  of  March  x;2o,  and  what 
**  was  the  communing  and  agreement  between  the  parties}  and 
**  the  rtfpondent  to  prove  that  the  appellant  had  (ince  the  date  of 
<'  the  agreement  and  bond  dechred  that  the  addition  to  the  cor« 
*'  rent  price  of  ilock  upon  the  28tb  of  March  1720,  was  made 
'^  for  the  forbearance,  and  becaufe  the  refpondent  wanted  readf 
*<  money ;  and  the  appellant  to  prove,  that  the  rtfpondent  dif- 
^'  pofed  of  what  he  (o  purchafid  at  cent,  per  cent,  profit  ortoai 
'<  great  advantaf^e."    And  to  this  interlocutor  the  Coart  adhered 
on  the  29th  of  July,  and  by  another  interlocutor  of  fame  date, 
<^  Found,  that  any  expreiTion  in  communings   betwixt  the  r6> 
*'  fpondent,  or  any  other  a£ling  for  him  in  his  name,  and  the 
**  appellant,  in  reference  to  the  agreement  at  the  time  of  the 
*^  bargain  making,  or  before  or  after,  might  be  proved  by  the  re- 
*^  fpondent,  by  the  perfons  prcfent  at  thofe  communings;  but 
**  that  no  proof  was  to  be  allowed  as  to  any  expreffions  at  other 
**  times  and  on  other  occaiions."     On  the  aSth  of  November 
1721,  the  Court  "  adhered  to  their  former  interlocutors,  with 
<<  this  addition,  viz.  that  the  appellant  be  allowed  to  prove,  that 
*<  at  the  making  the  transfer  of  the  (lock,  or  at  the  date  of  the 
^*  bond,  he  offered  the  refpondent  500/.  or  fome  other  confider* 
*<  able  fum  for  his  quitting  the  bargain,  and  that  the  faid  offer 
•«  was  refufed  by  the  refpondents." 

A  lift  of  witof  (Tes  was  given  into  court  by  both  parties,  and 
among  thofe  for  the  appellant  were  the  names  pf  Sir  John  An* 
(Iruihcrr,  and  John  Gourlay,  his  (the  appellant's)  fervant,  who 
was  a  fubfcribing  witnefs  to  the  articles  of  agreement.  The  re« 
fpondent  objedliid  to  the  admiflibility  of  Qourlay,  as  being  tbe 
appellant's  fervant,  and  the  Court,  on  the  13th  of  February  1722, 
*<  fuft^ined  this  obje£)ion  agajuft  Gourlay." 

Several  wirneiTes  were  examined ;  among  others  for  the  re- 
fpondent. Lord  Forrefter  deponed.  That  he  was  prcfent  at  tbe 
GommSining  relative  to  the  fale  of  the  50007.  flock  on  Sunday  tbe 
a^th  Jvlarch  1720 ',  that  the  appellant  demanded  420  percent, 
and  the  legal  intercft,  and  the  refpondent  offered  400/.,  and  by 
the  dcpoiideiit's  advice  agreed  to  give  410/.,  and  that  he  remem* 
bcred  this  agreed  price  was  about  90  per  cent^  above  the  current 

price 
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pnce  at  the  time }  that  it  was  exprefsly  communed  between  tho 
parties,  that  the  confideration  above  the  then  currdnt  price  was 
CO  be  given  for  the  forbearance  of  payment  for  a  year ;  and  it  was 
reckoned  among  them  how  much  the  premium  for  forbearance  of 
payment  amounted  to,  but  does  not  remember  whether  the  ap- 
pellant or  refpondent  made  the  reckoning,  but  the  deponent  him- 
felf  made  the  reckoning  in  their  prefence.  That  there  pafl*ed 
fomething  about  the  extraordinary  advantages  that  might  be  had 
for  the  ofe  of  money  at  the  time,  and  that  the  exchange  from 
Scotland  was  then  very  high,  and  that  thefs  were  made  ufe  of 
for  inducing  the  refpondent  to  make  the  bargain  %  but  does  not 
remember  that  the  appellant  faid  thefe  things,  but  that  they  were 
faid  in  the  communing. 

Lord  Forrefter,  on  his  crofs  examination,  deponed,  that  there 
was  no  agreement  to  give  fo  much  money  as  the  current  price 
of  ftoek,  and  by  a  feparate  bargain  to  give  fo  much  more  for  the 
delay  of  payment,  but  the  whole  was  in  one  bargain.  That  the' 
appellant  iniifted  for  intereft  from  th^  date  of  the  bond,  but  wa» 
afterwards  fatisfied  with  the  410/.  percent,  in  full. 

Patrick  Macdowall,  who  prepared  the  agreement  between  the 
parties,  and  the  fubfequent  heritable  bond,  deponed,  that  when 
fbe  bond  was  figned,  the  appellant  told  the  refpondent  that  be 
v/zs  ft  ill  ready  to  depart  from  the  agreement ;  to  which  the  re- 
fpondent anfwered  he  would  keep  his  bargain.  The  appellant 
told  the  refpondent  he  would  give  him  2o  or  30  guineas,  or  fome 
fuch  fum  to  give  up  the  bargain,  but  the  refpondent  anfwered  he 
would'  not  quit  it  for  500A 

Colonel  Middleton,  who  had  entered  into  a  Gmilar  tranfa£lioti 
with  Sir  John  Anftruthcr,  in  which  the  refpondent  was  cautioner, 
deponed,  that  Sir  John  had  told  the  deponent  that  he  thought  it 
wrong  and  in  vain  in  the  refpondent  to  difpute  his  bargain  with 
the  appellant ;  and  that  be  was  refolved  to  have  no  difputes  with 
the  deponent  about  their  bargain ;  and  had  fince  paid  deponent 
poo/,  of  the  principal  fum. 

Some  other  wttnefics  proved  that  about  the  time  of  this  tranf* 
adlion  there  were  great  variations  in  the  price  of  South  Sea  ftock, 
within  the  compafs  of  a  day  or  two ;  particularly  that  between 
the  Saturday  and  Monday  immediately  preceding  ftock  rofe  95/. 
per  cent.  The  appellant  likewtfe  produced  an  account  taken  from 
the  South  Sea  books,  by  which  it  appeared,  that  the  refpondent 
had  borrowed  of  the  Company  26,82c/.  upon  ftock  and  fub« 
fcriptions. 

On  the  i6th  of  July  1723  the  Court  pronounced  this  interlo- 
cutor ;  **  Having  conHdered  the  ftate  of  the  procefs,  writs  pro* 
<<  ducedi  and  the  teftimony  of  the  witnefTes  adduced,  and  debate 
<'  thereon,  found  that  the  minute  of  agreement,  and  bond 
*'  granted  in  purfuance  thereof,  are  ufuridus,  and  therefore  re» 
<^  duce  the  fame."  And  to  this  interlocutor  the  Court  adhered 
on  the  30th  of  fame  month, 

The 
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.  he  appellant  having  alfo  petitioned  the  Court,  praying  zpin 

that  Sir  John  Anftrutber  might  be  examined^  the  Court,  on  (aid 

30th  of  July  17239  "  refufed  the  defire  of  his  petition/' 

Enterrdy  The  appeal  was  brought  from  **  feveral  interlocutory  orden 

»i  Jan.        u  and  decrets  of  the  Court  of  Sedioa  of  the  21ft  and  2^th<rf 

>7»3-4-        t<  juiy^  and  28th  of  November  1721,  the  13th  of  February  1722, 

*<  and  16th  of  July  1723,  and  two  other  interlocutors  of  th^ 

M  30th  of  the  fame  month/' 

Heads  of  the  Appellants  Jtrgument* 

As  to  Sir  John  Anftruther  and  Gourlay  the  witnefles  refufed 
by  the  Court  to  be  cxaminedy  though  Sir  John  might  not  be 
produced  as  a  witncfs  for  the  refpondeot,  yet  he  ought  to  be 
examined  at  the  inftance  of  the  appellant,  who  confcnted  tlat 
whatever  he  deponed  fiiouid  not  be  made  ufe  of  againft  himfelf. 
And  though  Gourlay  was  the  appeHani's  fervant,  yet  bcinga  fnb* 
Icribing  witnefs  to  the  bond^  the  appellant  had  a  light  to  bis 
teftiroony. 
^  In  this  cafe  there  was  no  loan  of  money  or  any  thing  elfe,  b«t 

%n  abfolute  fak  and  transfer  of  ftock»  in  the  nature  of  a  time 
bargain  for  which  a  certain  grofs  fum  was  to  be  paid  at  the 
diftance  of  a  year,  without  any  intereft.  Lord  Forrefter  indeed 
fays  that  he  remembers  the  agreed  price  was  about  90/.  per  ceot 
above  the  current  price  at  the  time,  and  that  it  was  expreftlf 
communed  between  the  parties,  that  the  confideration  above  the 
then  current  price  was  agreed  to  be  given  for  the  forbearance  of 
the  payment  of  the  price  for  one  year :  now  it  is  moft  certain 
that  there  was  no  current  price  at  the  time^  for  the  time  was  upon 
a  Sunday,  and  therefore  his  lordfhip  was  at  liberty  to  reckon  it 
at  what  rate  he  pleafed.  But  he  could  not  be  fure,  that  bti 
notion  of  the  price  of  (lock  was  within  90/.  per  cent,  of  other 
people's  notions  of  it,  and  the  only  mode  he  could  have  of 
reckoning  the  price  of  (lock  at  the  time  was  notional  and  imagiffi 
ary  ;  and  it  migl/t  as  well  have  differed  95/.  per  cent  between  the 
Saturday  night  and  Monday  morning  when  the  agreement  was 
put  in  writing,  as  it  did  between  the  Saturday  and  Monday  before. 
But  it  manifedly  appears  that  a  premium  for  forbearance  of  the 
payment  of  the  price  was  not  reckoned  by  any  body  but  Lord  For* 
refter ;  for  he  fwears  there  was  but  one  bargain,  and  one  agn»- 
roent  for  the  price,  and  fince  no  more  is  given  but  that  agrtid 
pricey  it  is  not  cafy  to  conceive  how  it  could  be  agreed  to  give  aoj 
confideration  for  forbearance  of  the  payment  of  that  price:  there 
muft  either  have  been  two  feparate  bargains,  firft  to  give  a  price 
"  and  then  fo  much  for  forbearance  of  payment  of  that  price, 
which  his  lordfhip  denies,  or  there  could  be  nothing  given  for 
forbearance  of  payment.  The  appellant  alfo  proved,  that  I^rd 
Forreiler  had  made  (rontra£ls  to  accept  of  1O1300/.  Sooth  5ea 
(lock  at  56,950/.  But  though  his  lordfhip's  evidence  had  been 
full  in  point,  yet  by  the  law  of  Scotland  one  witnefs  is  sot 
fufficient. 
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Sir  John  Anftruther  has  paid  part  of  the  money,  and  ntiles  no 
fcruple  of  paying  the  reft  upon  his  bond,  wherein  the  rcfpondent 
is  bound  as  his  fecufity  to  Colonel  Middlcton,  which  wa«  given 
upon  a  bargain  made  by  the  appellant  with  Sir  John  for  looo/* 
South  Sea  flock,  upon  the  very  fame  terms  as  this  agieemcnt  wai 
made  with  the  refpondent. 

Hfods  of  the  Refpondenfs  Argument. 

With  regard  to  Sir  John  Anftruther,  the  application  to  hare 
him  examined  was  made  not  only  after  ifliie  joined^  but  after  the 
proof  was  concluded,  and  both  parties  circumduced  from  bringing 
further  proof.  Befides  Sir  John  was  furety  in  the  bond^  and  x 
party  in  the  fuit,  and  fo  was  not  a  proper  evidence  in  this  cafe» 
unlefs  the  appellant  would  have  put  the  whole  iflue  upon  his  oath» 
according  to  the  law  of  Scotland,  which  the  appellant  refufed  t^ 
do.  With  regard  to  Gouilay ;  by  the  law  of  Scotland  no  menial 
fervant  can  be  examined  for  his  mafter,  being  fuppofed  to  be 
under  influence,  and  the  appellant  opened  nothing  material,  that 
he  intended  bis  fervant  (hould  be  examined  to* 

This  was  not  a  naked  fale  of  ftock,  but  at  word  a  loan  inter* 
mixed  with  and  adjefled  to  a  fale,  th^  ftock  was  transferred,  the 
value  of  it  lent,  or  which  is  the  fame  thing,  a  forbearance  of  pay- 
ment of  it  given  for  a  year,  and  a  high  intereft  exa£led  on  that 
account.  The  circumftances  of  the  cafe  make  it  plain,  that  the 
loan  or  credit  given  for  the  money,  was  the  principal  if  not  the 
only  thing  that  brought  the  refpondent  into  the  bargain  with  the 
appcllaut ;  for  if  a  £ale  and  purchafe  only  had  been  intended,  the 
refpondeint  muft  have  purchafed  from  another  at  the  difference  of 
^o/.  per  cent  cheaper. 

The  appellant  contended  that  the  money  given  above  the 
current  price,  was  given  for  the  hopes  of  gain  by  the  rife  of  ftock  \ 
but  this  is  impoflible,  for  if  the  refpondent  had  purchafed  from 
any  other  perfon  at  the  current  price,  he  would  have  had  better 
profpe£l  of  gain  by  the  rife  of  ftock.  It  is  plainly  proved  that  the 
forbearance  of  payment  for  one  year,  was  communed  upon  as  the 
confideration  for  which  the  advanced  fum*  above  the  current  price 
was  given,  and  that  it  was  calculated  how.  mach  it  came  to  in  the 
way  of  intereft. 

It  is  proved  that  ftock  had  a  certain  current  value  on  the  daf 
the  bargain  was  concluded,  viz.  from  316/.  to  320/.  per  cent* 
Apd  it  is  proved,  that  the  bargain  proceeded  upon  the  footing 
and  fuppofition,  that  that  was  the  current  price  of  ftock ;  and 
confequently  the  advanced  fum  covenanted  to  be  paid,  was  ac« 
cording  to  the  intention  of  parties  at  the  time  for  fome  other 
caufe  than  the  value  of  ftock,  which  could  only  be  the  forbear- 
ance. 

There  is  no  refemblance  between  a  time  bargain  and  the  con* 
tra£l  in  queftion.,  In  a  time  bargain,  notbing  is  transferred  to 
the  buyer,  nothing  is  lent  to  him,  no  ufe  of  money  nor  value  of 
merchandize  is  given  him,  there  is  no  forbearance  of  payment;  and 
therefore  ufory  caxmot  uke  place  in  fuch  a  bargain*    The  chance 
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is  cqmf  both  on  the  (ide  of  the  buyer  and  feller.    In  a  time  bargaiOi 
the  value  of  (lock  is  not  to  be  computed  as  at  the  time  of  the 
contra£l,  but  at  the  time  of  implemeutin^;  it ;  for  tilt  theo>  there 
is  neither  fale  nor  loan,  but  a  perfonal  obligation  on  the  one  Cde 
to  deliver!  and  on  the  other  to  receive  and  pay  :  it  may  happen, 
that   the  feller  has  no  dock  on  the  day  of  the  bargain,  and  is 
forced  to  buy  it  at  a  high  price  on  the  day  of  tiie  delivery, 
judgmrnt.         After  hearins:  counfel»  the   counfci  for  the  appellant  having 
»)  M»rch      informed  the  Houfe,  <*  that  the  appellant  had  that  regard  to  the 
»7*3  4'       «c  refpondcnt  and  the  lofs  futtained  by  him  in  the  ftocks,  that  he 
*^  would   confent  that  the  bond    and   infeftment   in  queftioo, 
<'  though  found  good  by  the  Houfe  fliould  be  reftrifled  to  the 
<<  fum  of  ji,ooo/.   payable  at   Martinmas  nexti   with  intereft 
«<  from  this  day,  and  to  the  further  fum  of  20oo/.  by  way  of 
**  penalty  over  and  above  the  faid  i  i,oooA  and  intereft  from  this 
f*  day,  in  cafe  the  faid   i  lyOOoA  and  intereft  be  not  paid  at  the 
<<  day  aforementioned,"  and  the  appellant  being  prefeht  inperfon 
declared  ht«  confent  thereto  to  the  Houfe;    It  tr  ordered  ^fA 
adjudged  that    the  feveral   interlocutory   orders  and    decrees  cm* 
plained  of  in  the  faid  appeal  be  reverfed  ;  and  in  regard  of  the  appd* 
lant^s  confent  above -mentionedt  it  is  further  ordered^  that  all  furtltr 
proceedings  be  flayed  upon  the  faid  bond  and  infeftment  tilt  Martinmas 
next  s  and  in  cafe  the  fum  of  1 1  ,oool.  fterling  with  sntere/ifrom  iMs 
day  be  then  paid  to  the  appellant^  or  bis  order ^  that  from  thenceforth 
the  faid  bond  and  infeftment  fhal I  be  efieemed  to  be  fully  fatisfied  ant 
dif charged^  and  fhall  be  delivered  up  and  vacated  in  due  form  oflavti 
and  in  default  of  payment  of  the  faid  i  i,oool.  'Ufith  intereft  frm 
ibis  day^  at  the  time  aforefuid^  the  faid  bond  and  infeftment  JlfoJI  k 
rf/JriHed  to  the  faid  fum  of  Ji>oool.  and  interefl^  andthefutthet 
fum  £^  2000I.  in  name  of  penalty  ;  and  the  appellant  fhall  he  at  libertf 
thenceforth  to  purfue  and  carry  on  his  fuit  upon  the  faid  bond  and  ifh 
feftment^  under  the  rejlri&ions  aforefaid^  in  the  fame  manner  as  if  m 
Jiay  of  proceedings  had  been  ordered^  and  upon  his  recovoring  and  being 
paid  the  faid  fum  of  i  l,cocl.  and  intereft  from  this  day^  and  the  fmi 
penalty  ^  icool.,    the  faid  bond  and  infeftment  fieUl  thenceforth  be 
efieemed  fully  faiisfed  and  difcbargod^  and  Jball  be  delivered  up  or  va* 
cated  in  due  form  of  law* 

For  Appellant,       Dun,  Forbes.     C.  Talbot,     Will,  Hamilton. 
For  Refpondcnt,    Ro.  Dundas.     C.  Wearg* 

This  decifion  is  in  fome  degree  interefting,  as  relating  to  the 
apptllan*,  the  famous  Colonel  Charteris.  His  condu£i  at  the 
bcitring  of  the  appeal  is  certainly  not  of  a  piece  with  many  things 
aiirged  againft  him  on  all  quarters*,  he  there  gave  up  to  the 
refpondcnt  a  very  large  fum  of  money,  which  would  have  been 
his,  if  the  interlocutors  had  been  fimply  reverfed,  which  they 
t^'ould  probably  have  been. 

The  witocfs  Gourlay  was  alfo  famous  In  his  day. 
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George  Munro,   of   Culcairn,  and  Captain 

Donald  Macneil       ........       Appellants  }  CafeioS. 

Kenneth  Mackenzie,  of  Auchtiedonald,  and 

Others      --•-..-•..•    Re/pondents* 

31  ft  March  1724. 

C^i  and  ixptncei  *-One  of  the  defsnders  in  a  fpuiltie,  who  w  is  an  nffcer  ia 

the  king's  fervice  during  the  rebelUon,  being  aflToilzied,  petitions  for  his  es-> 

peoc«*9  which  are  refufed  by  the  Coutt,  but  the  ludgment  is  leverfed  upon 

appral,  and  the  Court  is  ordered  to  tax  and  afcertaln  bis  cofts. 
X^/rf^T— >1na  (puilt'C  brought  dgainft  the  leader   of  a  party,  on  the  kiDg*a 

fide  dariof;  the  rebeUiooy  perfont  belonging  to  that  party  were  v^tlid  w.toeMes 

for  the  defender. 
Sf>tti'ii:e  —The  Cojrt  having  found  the  leader  of  faid  party  liable  in  d^m^ges, 

without  hearing  him  cpon  the  relevancy  ;  their  j-dgment  is  rev.rfedy  and 

they  Are  ordeied  to  hear  the  defender  on  the  relevancy. 

npHE  appellant,  Manro,  being  a  deputy  lieutenant  in  federal  , 
-^     counties,  and  (herifF  depute  of  Rofs/hire,  was  very  a£tive  on 
the  fide  of  government  at  the  time  of  the  rebellion  :  The  appeU 
lant|  Macneil,  was  a  captain  in  the  well  afFecled  militia.     On 
the  20th  of  April,   1716,  the  Earl  of  Cadogan,  then  commander 
in  chief  in  Scotland,  did,    by   his  order,  direft  theiappeliant, 
George  Munro,  to  ufe  his  utmolt  endeavours  to  feize  and  appre- 
hend forthwith  all  gentlemen  and  heritors  in  the  country,  be- 
longing to  the  Earl  of  Seaforth,  and  in  the  (hires  of  Rofs  and 
Cromarty,  who  had  been  in  the  rebellion,  and  fend  them  pri<> 
foners  to  Invernefs  ;  and  the  commanding  officer  of  that  garrifon 
was  by  the  fame  order  directed  to  give  him  fuch  detachments  of  the 
troops  as  he  (hould  judge  necefTary.     By  another  order  of  the  23d 
of  fame  month,  the  faid  Earl  dtre£ted  both  the  appellants  to  ufe 
their  utmoft  endeavours  to  difcover  and  apprehend  all  fuch  per^ 
ions  as  had  been  in  the  rebellion,  and  to  fend  them  prifoners  to 
fuch  of  His  Majcfty's  garrifons  as  (hould  be  neare(l  the  place 
where  they  might  happen  to  be  taken  up.     In  confequence  of 
thefe  orders,  the  appellants  proceeded  to  the  Earl  of  Seaforth'd 
country,  and  took  feveral  (leps  again  ft  perfons  who  were  in  arms. 
The  refpondent,  Mackenzie,  and  his  father,  now  dcceafed,  beings 
abfent  from  their  houfes,  the  appellants  lefided  in  them  for  fome 
days ;  and  the  condu£l  of  them,  and  the  party  under  their  com- 
mand, during  thcfe  days,  became  the  fubject  of  the  following 

The  refpondent's  father,  in  0£^oher  T721,  brought  an  adion 
of  fpuilzie  before  the  Court  of  SciTion,  in  his  own  ^riame,  and  in 
the  names  of  his  fon  and  of  their  tenants,  againft  the  appelUnts« 
This  a£lion  ftated  that  the  appellants  did,  in  a  violent  manner, 
take  pofTeiBon  of  the  refpondent's  t'acher'i^  hcufe,  and  after  having 
Jiv.-d  there  witli  thtir  whole  p'lrty   for  fcvc  ral  tUy-*,  wichout  p^y 

ing  for  any  th:ng,  did,  when  they  went  away,  plunder  the  iaid 
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houfe  of  all  the  furniture  and  goods  therein,  and  carried  off  all 
the  horfes>  cows,  (beep,  goats,  &c.  they  could  find  upon  the 
lands  beloQging  to  the  refpondent's  father.  And  in  a  week  or 
two  after,  the  faid  party  came  to  the  refpondcnt's  houfe  in  Loch- 
brooxn,  and  not  only  plundered  and  carried  off  all  the  goods  they 
.  «  could  find,  but  alfo  burned  and  deftroyed  feveral  houfes :  That 
the  refpoiitietit's  father  had  always  behaved  hioifclf  as  a  good  and 
faithful  fubjcft  to  His  Majc(ly*s  government,  and  was  at  the 
time  of  committing  thefe  violences,  attending  the  lord  lieutenaot 
of  the  county. 

Thi^s  caufe  coming  to  be  heard,  the  Lord  Ordinary,  on  the 
dtb  of  .March,  1722,  "  redrided  the  libel  to  reftitution  and  da- 
•*  mages*  and  before  anfwer  allowed  the  purfuer  to  prove  the  fane, 
**  and  the  defenders'  acceflion  to  the  taking  away  of  the  goods 
**  hhcWtd  prout  Jejure ;  and  the  defenders  to  inflru£l  that  they 
<<  had  a  legal  warrant  and  power  for  marching  troops  through 
««  the  country  where  the  purfuer  lived,  to  oblige  the  inhabitants 
**  of  that  country  to  deliver  up  their  arms,  fcripto^  and  afligned 
•«  the  firft  day  of  June  for  proving  and  producing  utjupra** 

Sundry  witneiTes  were  examined  on   the  part  of  the  purfuer, 

who  proved  fundry  articles  of  fpuilzie ;  but  on  the  part  of  the 

^  appellants,  the   faid   orders  of  the  commander  in    chief  were 

produced,  without  examining   any  witnefles:      The    term  was 

therefore  circumduced  againft  them  on  the  6th  of  Juoe,  1722. 

They  afterwards  prefcnted  a  petition  to  the  Court  for  leave  to 
examine  witneiTes,  to  prove  that  the  cattle  and  goods,  which  bad 
been  taken  away,  were  afterwards  reftored;  to  this  requeft  the 
purfuer  conditionally  agreed,  and  the  Court,  on  the  i6th  of 
June,  1722,  **  granted  diligence  for  proving,  that  the  faid  goodf 
•*  alleged  fpuilzied  were  rcllored  to,  and  recovered  by  the  pro* 
^<  prietors,  with  this  quality,  that  it  Qiould  not  (top  advifing  the 
♦•  purfuer's  proliation." 

On  the  14th  of  November,  1722,  the  Court  having  taken  into 
confideration  the  proof  for  the  purfuers,  of  that  date  pronounced 
.  an  interlocutor,  by  which  they  •«  found  it  proven,  that  the  appel- 
lant, George  Munro,  with  a  party  of  armed  men,  took  up  free 
quarters  in  the  purfuer,  Kenneth  Mackenzie's  houfe ;  that  he 
**  and  his  party  carried  away  a  preat  many  horfes,  cows,  fliccpi 
••  goats,  and  other  goods  belonging  to  the  faid  Kenneth  Mackcn- 
'<  zie ;  and  alfo  that  the  faid  appellant,  with  his  party,  carried 
•*  away  a  great  many  cows,  &c.  from  the  lands  of  Lochbroom, 
"  belonging  to  the  refpondcnt,  Kenneth  Mackenzie,**  (the  values 
of  moft  of  which  were  dated  as  proved.)  «*  And  found  that  Ac 
«*  faid  appellant,  with  his  party,  did  burn  nine  houfes  belonging 
••  to  the  tenants  of  the  purfuer,  and  that  the  goods  therein  were 
**  partly  thrown  into  the  fire,  and  paitiy  carried  off  by  the  party. 
**  And  ordered  the  purfuer  to  give  in  a  condefccndancc  of 
*♦  the  values  of  fuch  of  the  aforefaid  goods^  whrreof  the  values 
•«  wtre  net  proved;  as  alfo  the  value  of  the  houfes  and 
"  goods  that  vvcr*  burnt,  and  affoilzied  the  annellint,  Captaio' 
"  MacneiU' 

Several 


Cf 

«c 


CASES  ON   APPEAL   FROM   SCOTLAHD*  479 

Several  witnefles  having  been  fummoned  to  give  evidence  of 
the  reftitutioo  of  the  goodsi  particularly  a  Mr.  Gordon,  who  de* 
poned  to  the  reditution  of  part  of  them,  the  appellant,  Manro» 
propofed  to  examine  feveral  perfons  who  had  been  of  his  party, 
to  have  proved  further  as  to  the  reftitution,  particularly  William 
Munro,  of  Aitas  ;  but  the  refpondent  having  obje^ed  to  this 
Munro  that,  having  been  of  the  party,  he  could  not  be  examined 
as  a  witnefs,  the  Court,  on  the  J5th  of  November,  T^2^f 
**  fuftained  the  objedion  againd  the  faid  William  Munro, 
*'  and  found  he  could  not  be  received  as  a  witnefs  in  the  caufe." 

The  appellant  Munro  reclaimed  againfl  the  laft-mentioned' 
interlocutors,  but  after  anfwers  for  the  purfuer  the  Court,  on  the 
4th  of  December,  1722,  ''  of  confent  of  the  purfuer,  found  the 
'<  appellant,  Munro,  was  not  liable  for  the  goods  contained  in 
**  Mr.  Gordon's  oath,  and  adhered  to  the  former  interlocutor  as 
•*  to  all  the  other  goods,  and  remitted  to  the  Lord  Ordinary  to 
**  proceed  accordingly."  And  to  this  interlocutor  the  Court  ad- 
hered on  the  26th  of  December,  1722. 

On  returning  to  the  Lord  Ordinary,  his  liOrdfhip,  on  the  5ch 
of  January,  1723,  <<  fettled  the  value  of  the  dedudions  conform 
^*  to  Robert  Gordon's  depofition,  and  the  other  proofs  in  the 
**  caufe."  And  on  the  15th  of  fame  month,  his  lord(hip  **  found  ' 
**  that  after  thefe  dedu£tions  there  remained  due  of  the  values 
**  of  the  goods  fo  found  proved  the  fum  of  3215/.  lyx.  4^.  Scots, 
•*  or  267/.  1^.  p-jrf.  {lerlin.«j,  for  which  decerned  againit  the 
•*  appellant,  Munro*,  and  alfj  having  confldered  the  condefc«*n- 
•'  dance  given  in  by  the  purfuer  of  the  values  of  the  other  goods 
*^  found  proved  to  have  been  fpuilzicd,  and  whf  r^'of  the  values 
*'  were  not  found  fully  proved,  amounting  by  the  faid  condcfcen- 
••  dance  to  760/.  6^.  W.  Scots,  or  63/.  13/.  4</.  fterling,  and  that 
**  the  appellant,  Munro,  had  made  no  objeclion  againfl:  the  fame ; 
••  therefore  fuftained  the  values  as  ftated  in  the  faid  condefcen- 
"  dance,  and  decerned  likewife  againll  the  appellant  there- 
«  fore." 

The  appellant,  Munro,  having  given  in  a  reprefentation  to  the 
I^ord  Ordinary,  praying  hislordihip  would  give  him  a  hearing  as 
to  the  relevancy,  and  to  find  that  the  condefcendance  of  itfelf 
was  no  fufiicient  proof;  his  lord  {hip,  on  the  1 8th  of  January, 
'7^3>  "  refufed  the  dtfire  of  the  faid  petition  in  fofar  as  con* 
"  cerned  the  conGderation  of  the  relevancy  of  the  libel,  the 
**  fame  having  been  determined  in  the  Inner  Houfe,  at  lead  not 
*'  remitted  to  the  Ordinary  i  but  as  to  the  other  particulars  con*^ 
^<  cerntng  the  values  in  the  condefcendance,  declared  he  wouldi 
*<  hear  parties  thereon."  Parties  were  heard  accordingly,  and  the 
Lord  Ordinary,  on  the23d,of  January,  ^^reftricled  the  values  of 
'*  certain  particulars  in  the  condefcendance,  and  allowed  the  de- 
<'  erect  to  be  extradled  for  thefe  funis,  and  the  other  fums  de* 
<*  cerned  for." 

Againft  thefe  interlocutors  of  the  Lord  Ordinary  the  appellant, 
Munro,  prtfeoted  two  feveral  recUimir.g  petitioi«  to  the  Court, 

which 
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Ixrhich  were  refufed   upon  the    tgth    and   jpth   of  Februsrfr 

1723- 
1  he  appellant  Macncil  prefenttd  a   petition  to  the  G>urt« 

fettint;  forth  thai  he  had  been  put  to  confiderable  espences  by 
the  faid  aOion  of  fpuUzie,  from  which  he  had  been  affiulziedi 
and  he  gave  in  an  account  of  264/.  1 8/.  4^/.  Scots,  of  expencci 
which  he  claimed,  together  with  a  further  fum  of  60L  SeotSi  for 
extraAing  the  decree}  baton  the  a8th  of  February,  17231  the 
Court  **  refufed  the  deCre  of  the  petitjion." 
Enteretfi  y^^^  appellant,  Munro,  brought  his  appeal  from  **  feveral  is* 

17^3-4-  ^*  terlocutors  of  the  Lords  of  Seffion  of  the  14th  and  I5tli  sf 
**  November,  1722,  and  that  part  of  the  interlocutor  of  tbe4di 
"  of  Decertiher  following,  affirming  their  former  interlocutorH 
<*  and  the  interlocutors  oi  the  26th  of  the  Taid  month  of  Decern- 
**  ber,  the  5tb,  I5tb»  18th,  and  23d  of  January^  1723}  and 
<<  the  1 3th  and  19th  days  of  February  following.*' 

And  the  appellant,  Macneil,  brought  his  appeal  from  ''the 
<*  interlocutor  of  the  28th  of  February,  17231  refufing  hio^ 
«<  bis  cofts." 

The  purfuer,,  in  the  original  adion  having  died,  the  appeal 
was  transferred  againft  the  refpoiident,  Mackenzie,  his  fon* 

Argument  of  the  Appellant  Munro-. 

iThjs  app'  llant  was  acting  for  His  Majefty's  fcrvicej  in  ptt^ 
tuance  of  «n  order  from  the  general  for  that  purpofe  ;  and  if  any 
^f  the  perfons  then  Under  his  command  committed  diforders,  (^ 
took  away  fome  things  unknoWn  to  him,  W  were  Very  hard  to 
make  that  a  charge  againft  him;  When  he  came  there  widi  a 
lawful  command  for  the  fervice  of  government,  no  evil  cilghtto 
be  imputed  to  him,  except  what  ifras  done  with  his  own  hand, 
/  or   by   his  fpecial  order ;    but  nothing  of  that  was  pretended, 

nor  did  any  of  the  things,  ot  of  their  Valii^,  come  to  his  pot 

fefTion. 

The  Court  proceeded  to  take  the  proof  brought  by  the  purfow 
under  confide  ration,  and  to  giVe  judgmfent  upon  it,  before  dicy 
heard  the  evidence  brought  by  the  appcHants,  though  by  dicS 
interlocutor  of  the  i6th>3f  June,  they  allowed  that  eridirnce  to 
be  brotj^hfi  And  when  it  appeared  by  the  evidence  of  Robert 
Gordon,  that  all  the  goods  that  wefe  in  the  hatids  of  the  milita 
were  reftorcd,  ili'hereby  a  further  proof  of  the  particular  qiiioti* 
ties  became  neceflary,  the  Court  Was  pleafcd  to  difallow  the  ap^ 
pellant  to  bring  any  further  proof.  ^  .       t# 

The  appelbnt  conceives  it  was  no  good  objection  againft  Mr. 
Munro,  of  AltaSj  being  a  witnefs,  that  he  was  one  of  the  party 
under  the  appellant's  command.  On  the  Contraty,  thofe'of  thit 
party  were  the  moft  proper  witneffes  to  prove  fafls  that  they  ivtfi 
and  in  the  event  of  which  they  could  neither  gain  nor  lofe.  Aiio 
(ince  the  Court  were  of  opinion,  that  thofc  of  the  appcU«n»« 
party  wtre  not   proper  witntlT-'Sj  they  ought  to  have  alloi^ 
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him  to  examine  other  witneffei  as  to  the  reftitution  {  and  bad 
that  liberty  been  indulged  to  the  appellant,  he  could  hav^  proved 
that  erery  indifidual  thing  was  reftored ;  fo  that  he  is^  decreed  to 
pay  for  what  the  refpondents  have  in  their  own  poffcflion* 

If  the  appellant  mud  be  accountable,  the  value  of  the  goods 
ooght  to  be  afcertained  by  witnefles ;  but  he  is  decreed  to  pay  the 
f  om  of  767/.  6s.  %d.  Scots  for  goqds,  of  which  there  is  no  other 
proof  of  the  value,  than  the  ftatcment  in  the  purfuer's  conde« 
Icendance. 

ArgumetU  of  the  Appellant  MacmiU 

This  appellant  ou^ht  to  have  been  allowed  his  expences,  Cnce 
nothing  is  proved  againft  him.  He  conceives,  that  no  counte- 
nance ought  to  be  given  to  the  bringing  vexatious  fuits  againft 
thofe  who  were  at  that  time  employed  in  his  majefty^s  fervice  ; 
and  he  may  be  allowed  to  call  this  a  vexatious  fuit  as  to  him. 
The  cafe  of  both  the  appellants  is  the  more  favourable,  that  tho 
natters  complained  of  were  in  June  (716,  before  the  rebellion 
was  at  an  end  in  Scotland,  and  the  legiflature  thought  fit  fo  far  to 
interpofe,  as  to  indemnify  all  perfons  who  aAed  in  the  defence 
of  his  majefty's  perfon  and  govemment  in  the  year  17159  from 
vexatious  fuits  and  profccutions. 

Argument  of  tie  Re/ponJents. 

Any  commander  of  a  regular  party  is  anfwerable  fof  all  the 
outrages  committed  by  the  p^rty,  unlefs  he  proves  that  he  could 
not  prevent  the  fame.  And  he  who  has  the  legal  command  of  a 
party,  and  allows  them  to  commit  outrages,  is  much  more  guilt  j 
than  he  who  has  no  legal  command ;  bccaufe  he  not  only  does 
the  fame  injuftice  to  the  private  perfons. injured  by  his  party,  but 
likewife  commits  a  great  crime  againft  the  government^  in  abufing 
the  power  and  truft  committed  to  him.  But  it  is  remarkable  in 
this  cafe,  that  the  witnefles  depone  exprefsly,  that  the  appellant 
nnd  his  party  committed  all  thefe  outrages  and  depredations,  and 
that  they  heard  him  give  orders  for  burning  the  houfes,  and  faw 
him  receive  money  for  reftoring  fome  of  the  goods  to  the 
4>wnen«  ^ 

It  is  not  the  method  of  proceeding  before  the  Court  of  SelCon^ 
nor  as  the  refpondents  conceive  before  any  other  courts,  to  give 
liberty  and  further  time  for  examining  witnefles,  after  the  proof  is 
concluded,  and  circumduAioo  paft,  without  fome  extraordinary 
teafon  for  fo  doing*  The  appellant  Muoro  obtained  a  fccond  or- 
der for  examining  witnefles,  of  confent  of  the  then  purfuer, 
who  was  moft  willing  to  allow  dedudion  of  whatever  was  reftored. 
Bat  he  would  not  confent  to  a  third  order,  which  was  defired  bj 
the  appellant  only  for  delaying  the  caufe ;  and  the  Court  of  Sei% 
fionmoft  reafooably  refufed  it,  becaufe  the  appellant  ccp|id  give 
no  reafon  for  fuch  demand,  but  only  that  he  had  brought  up  wit- 
neflfes,  againft  whom  the  Court  had  found|  that  there  was  an  evi^ 
dent  objeAkon  in  bw. 
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^Itrith  rtgtrd  10  the  tppclltnt  Micneily  he  was  upon  the  fiiM 
command  with  the  other  appeUanti  Munroy  and  not  fir  diftaot, 
with  a  party  of  regvhr  troopti  and  the  refpondentt  oonccif  e  tbat 
it  was  therefore  proper  to  make  him  a  party  to  the  afiiooi  faf 
it  was  not  known,  but  that  Macoeil  had  the  chief  oomnand  of 
both  partita.  And  by  the  cuftom  and  praAice  of  Scotliadi  00 
perfon.  who  has  a  pr^MUit  cauh  MiomJH  is  erer  deciecd  to  w 

coftt. 

Befidesy  Csptain  Macneil  did  not  apply  for  coftt,  till  after  the 
decree  was  given  out,  and  the  fait  fully  terminated  1  and  by  die 
conftant  forma  of  the  Court  of  Seffion,  no  cofts  are  giren  u  not 
moved  ftir  before  giving  out  the  decree.  The  lefpeodcatt  were 
not  ferved  with  MacnciPs  petition  for  cofts,  and  the  prindpil 
caufe  being  fuUy  terminated  betow,  they  were  not  bound  to  ip* 
pear  further  in  ^ourt»  The  Court  thereifore  ref ufed  the  defire  of 
Macneil's  petition^  without  ordering  the  re^ndcnts  to  put  in 
anfwera  to  at. 

After  hearing  counfel»  h  u  mrierti  joni  a^gei^  not  da 
i9Uirhe9ii§r  of  t&  aSM  ^  Fihrmry^  l7a2o3,  nvberebj  ibt  Ltrit 
^Sifihm  Tifiifid  ihi  mfftilmi^  Mt^^ 

$hifmd  Lwrds  rf  8m»h  Jk  cm^t  Im  eifts  to  be  Uuud  atid  afctrUattit 
and  nuhmfi  ajciftatned^  to  hefirthvfkb  pmd  to  Urn  by  &e  rg^* 
dtntst  and  tt  is  Jwrtber  oraired  and  adjudged^  Thai  tbe  htttrlh 
cutor rf  the  i^b  rf  Fibnmjf  l^^^*U  bereverjidf  and'itisknij 
declared^  tbat  it  is  tie  epimon  o/tbie  Hmi/e^  **  that  WilSam  Mmn, 
^<  af$d  other  perfons  ef  the  party  commanded  by  tbe  mppetlant  Gmrp 
*<  Munro^  may  be  preper  vjHtnejes  fir  thefcid  appeUant^  in  this  eon^ 
<*  notnm^anding  their  being  of  the  fame  party^  unlefs  there  k/im 
'*  other  ju/l  caufe  rf'ob/eSion  againJI  that  te)iimony$  and  that  At  fed 
*^  appeilantbe  athberty  to  produce  mtnejies  in  bit  defence  t  andtbotth 
<<  witnejfee  already  examined  on  behalf  of  tbie  plaintiff  behw^  kfh 
*^  enamined;  and  that  the  drfendant  befotv  be' at  liberty  tocr^smoome 
*^  them  i  and  that  the  appellant,  Munro,  be  heard  in  tbe  Court  Mt 
**  as  to  the  relevancy  of  the  libeL'* 

For  Appellant,        P.rerie.      Dun.  Forbes.     Will.Hosmbtk 
For  Re^ndents,    Ro.  Dundas*  C.  Talbot. 
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Dame  Efther  Gray,  Widow  and  Execotruc 

of  Sir  J^mcs  Gray)  Bart,  her  hce  Huf-    ^  

ba&di  deceafed,    •.••••«*    ^ffellantf    j^n.Tji). 

^wat d  Callander,  Writer  in  Ediaborgb,    •    ^eJ^denU 

^INI<tiig<i»wit*iAaie?piHii»  tea  ciBJttif  pf  •»  vmh  of  ^  erfl  tfi4 
readitft  ot  tlw  tenti  of  hit  landi  thic  fkoM  b»f  pen  te  w  dvt  to  kioi  at  tiM 
tinv  of  Ifii  dfceafei  •$  wooM  tuAtfj  f b4  ^  a  certain  fonit  gat^  ao  pn« 
ftroof^  ifi  a  compecitioB  of  crrdicon  altc*  choMtoi^  4iotli« 

eiri4Mrf  ^  «  dfaiiB,^jta  ff  Stdfrtm,  i<#t.«-A«^  cxpaialioo  of  U  aMolbp 
ffOOi  cb«  dchior*0  ^tb.  o«c  f  reditor  cites  tba  executor  in  an  adion  of  coo* 
ftitotton  00  ihe  iSth  vt  Juae»  and  fiupo  day  the  exf  cntor  citea  that  cnditoff 
and  Che  goacral  aflgmo  ahofcoMlitiooed,  in  4  q>oltipla  poindiags  tba 
4aMr  aterwardiy  on  tho  f  7lh  of  lon%  citad  too  oupitor  10  an  nftion  o| 
fontfifution^  tho  orfditoTt  nviof  tna  Srtt  citatloOf  aUb  got  cho  firil  daeico 
of  cooftttotiooy  and  it  fcy  the  Covrt  piefentd  to  the  omci^ }  hut  thajitdg* 
nentlaicvcrfady  and  hath  afo  fttttnti  f^  fiffk 

AFTER  At  4eteni|iii^en  of  the  apped,  NOf  i.  ol  this  eoU 
leCkUm,  bf  which  the  Onke  of  Hamiltoo  wai  ordered  t0 
pay  to  Sir  James  Graf,  Bart,  tho  fuoa  of  looo/*  with  intercft 
fKoreof,  u^n  an  agreement  of  the  parties^  Sir  Jamea  advanced 
fo  mueii  money  Uf  with  the  principal  and  intercft  then  ia  arrear 
Upon  the  faid  bondf  made  up  140V*  Aod  for  iecuring  the  rot 
^mtnt  thereof,  the  Duke,  00  the  %$tlk  of  Match,  1709^  eao- 
ooted  a  hood  to  Sir  Jamct  in  the  fom  of  1400/.  of  principali  pay* 
able  with  intercft  on  the  15th  of  May,  lyioi  and  in  that  bon4 
the  dttke  affimed  to  Sir  Tames  aa  mndi  of  the  beft  and  readieft  of 
|hc  rents  of  the  Dnkedom  of  Hantiltoo,  wheocf  er  he  flioold  hap«i 
pen  to  fnoceed  theret0|  as  would  ihtisfj  the  faid  1400/.  and  inr 
tereft*  Of  the  fame  date,  the  duke  executed  aqotber  deed,  liiy 
which  he  aflgned  to  Sir  Jamea  as  much  of  the  firft,  readieft,  and 
beft  of  the  rents,  or  arrears  of  rents  of  his  lauds  in  Scotland, 
chat  (hould  be  due  to  turn  at  the  tii|M  of  his  djeccafe»  and  ap 
ttUch  of  the  firft  and  readieft  of  all  his  moveable  goods,  debtf» 
und  films  of  money,  and  othera  whatfoerer,  that  fliould  bappeu 
to  peitain  and  belong  to  him  at  the  dme  of  his  deeeate,  in  c4$ 
Ills  mother  frouid  forrin  hiai|  as  AuNiId  be  fiificieat  tQ  pay  the 
Iai4  bond. 

The  duke,  in  his  lifcttme  paid  feveral  firapa  uf  money  tt  ae« 
ro|»At  of  the  intereft  of  the  find  fum  of  I4M/>  bl^t  died  m  jfrn^ 
tember,  1711,  in  the  lifetime  of  his  mfitbcr#  and  no  f^tt  of  the 
frineipel  money  waa  paid.  The  Couft  of  Seflion,  iu  Mfreh 
ilNnoafter,  appointed  ene  CMu^pBd,Ca&s!r,aofeMf«  the  aneava 
of  tents  due  to  the  duke  at  the  time  of  his  deatbi  and  t9  tbia 
iMlbor  Sir  James  intimated,  indue  iotm,  lim  afifOOlfMa  if  the 
«mara  el  f  eMia  made  by  ahe  duke  la  km  f  aawot » 

ti\  The 
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Hie  late  Duke  of  Hamilton  wasalfo  indebted  to  the  refpoiMbt 
in  the  Aim  of  900/.  fterling  with  feveral  years  intereft  upon  i 
bond  dated  2id  November  1703  \  and  upon  this  bond  the  refpoo* 
dent  had  raifed  and  executed  letters  of  horning  agaioft  the  ixk 
in  1706. 

Th«  prefent  Duke  of  Hamilton  was  confirmed  executor  to  Ui 
father  dcceafed  on  the  i6th  of  June  17229  and  immedutelfgare 
up  an  inventory  of  adl  his  father's  perfonal  eftate^  and  particaiarif 
ot  the  arrears  of  the  rent  that  were  due  at  the  late  duke's  dead^ 
and  which  had  been  received  by  the  fador,  or  continued  is  the 
hands  of  the  tenants.    His  grace  alfo  raifed  an  a£lton  of  multiplfi 

{loinding  before  the  Court  of  SelBon,  in  which  he  called  all  kii 
ate  father's  creditors  as  parties. 

In  this  adlion  of  multiple  poinding  both  the  appellant  aod  R« 
fpondent  received  citations  on  the  i8th  of  June  1722$' and  on 
the  f^ine  day  the  refpondent  cited  the  duke  as  executor  b  in 
a&ton  of  conftitutiott  of  his  debt  before  the  commiffaries  of 
Edinburgh.  On  the  4th  of  July  the  commiflaries  foftained  pis* 
cefs  at  the  refpondent's  inftance ;  on  the  17th  of  July,  thq 
found  the  debt  proved,  and  decerned  againft  the  executor;  tat 
the  final  decree  of  conftitution,  was  not  given  out  till  the  21ft  sf 
that  month.  Upon  this  decree,  the  refpondent  took  out  iettmof 
horning  and  charged  the  executor ;  but  further  proceeding  was 
(topped  by  the  multiple  poindine. 

The  appellant's* hulband  on  the  a7th  of  June  17229  aUbdted 
the  duke  before  the  commiflaries,  and  applied  by  petition  tok 
conjoined  in  the  refpondent's  adion,  but  this  was  refufed.  Sir 
James  Gray,  on  the  t7th  of  July,  obtained  an  interlocutor  for 
fuftaining  procefs  againft  the  executor  i  but  did  not  follov  ovt 
a  decree  for  payment  of  the  debt. 

The  aAion  of  multiple  poinding  coming  to  be  heard  befoit  tk 
Lord  Ordinary,  Sir  James  Gray,  infifted  that  by  virtue  of  Ae 
aflignation  by  the  late  Duke  of  Hamilton  in  his  favour,  of  all  tk 
perfonal  cftate,  he  (hould  die  poflefled  of,  and  particularly  of  al 
the  rents  of  his  eftates  that  (hould  be  due  at  the  time  of  his  destbi 
Sir  James,  ought  as  to  the  perfonal  eftate  to  be  preferred  to  al 
other  creditors  merely  perfonal.  The  refpondent  on  the  odier 
hand  founded  on  his  prior  citatbn  before  the  commiflaries.  The 
Lord  Ordinary  having  reported  this  caufe,  the  Court  on  the  18th 
of  January  1723,  <<  preferred  the  refpondent."  Sir  James  Gnf 
leclaimed,  and  the  Oxurty  alter  anfweia  for  the  refpondent,  oo  tk 
Sth  of  Februrav  1723,  '*  found  that  Bfr.  Callander  had  noti^ 
^<  to  the  heirfliip  mdvoiblea  by  virtue  of  his  decree  before  tk 
^  eommiffaries  s  and  found  that  the  petitioner  Sir  James  Gif 
sc  could  have  no  prefierence  upon  his  affignatioUf  but  ren^itted  tf 
'*  the  Lord  Ordinary  to  hear  parties,  how  far  the  pctitiooer  sas 
^  Mr.  Callander  upou  their  Kfpeftive  diligences  were  pre(enU( 

^  pari  pafu  Of  notJ\  '  ^ 

Sir  James  Gray  10  die  mean  time  died,  having  left  the  appcBsflt 

liis  executrix,  and  the  caufe  being  traniferred  againft  ber,  opoe 

report  of  the  Lord  Ordinarvs  a  l)pffiog  was  ordered  by  the  Cooft 

apso 
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upon  (he  poiot  of  preference  with  refpeft  to  the  diligence ;  and 
after  a  debate  thereon,  the  Court  on  the  15th  of  November  1723, 
^  adhered  to  their  former  iaterlocutorj  preferring  the  refpon- 
««  dent/' 

The  appeal  was  brought  from  **  fe?er.al  interlocutory  fentences  tnteni^ 
«  of  the  Lords  of  Seffion  of  the  j8th  of  January,  the  8th  of  *«  J«^ 
••  February,  and  X5th  o{  November  1723.**  ■7»3-4* 

Hfads  tf  the  Appellanfs  Argument. 

'  As  Sir  James  Gray  had  a  judgment  agaiolt  the  duke,  fo  long 
ago  as  17081  and  might  have  then  fued  it  to  execution,  and  re- 
covered his  payment :  fo  out  of  friendfliip  to  his  *grace,  he  took 
the  fecurity  in  qu^ftion,  in  order  to  fecure  his  payment  in,  all  * 
erents  ^  and  the  duke  having  executed  the  faid  amgnment  for  a 
confideration  fo  beneficial.  Sir  James  ought  to  have  the  benefit 
thereof,  and  be  preferred  to  any  creditor  who  had  no  fuch 
fecurity. 

Sir  James  by  this  general  affignment  had  a  hypotheck  upon  or 
conventional  pledge  of  all  the  afEgnor's  perfonal  eftate,  for  pay* 
xnent  of  his  debt ;  and  confequently  the  prcfent  duke  who  was 
confirmed  executor,  ought  to  be  conGdered  as  a  truKee  for  the 
alfigoec,  fo  far  as  his  debt  extends ;  and  his  pofl';;(Iion  of  the  per- 
fonal eftate  ought  to  be  for  the  benefit  of  the  afignee,  and  the 
executor  being  in  the  eye  of  the  law  the  fame  perfon  as  the  de« 
ccafed,  it  is  not  neceflary  to  give  notice  to  him.  Nor  does  it 
alter  the  cafe,  that  the  affignor  continued  in  pofTeflion,  becaufe 
the  aflignment  was  of  fuch  things  as  could  not  admit  of  a  prefent 
pofleflion,  viz.  the  perfonal  eftate,  the  duke  Oiould  die  poficfled 
of.  And  Sir  James  having  given, notice  of  his  aflignment  to  the  . 
£z£kot  appointed  by  the  Court  of  Scflion  to  receive  part  of  the 
very  fubjeA  of  the  afligomcnt.  Sir  James  ought  to  be  preferred  to 
any  other  creditor  as  to  thefc  arrears,  the  hStot  being  the  only 
perfon  to  whom  fuch  notice  could  properly  be  given. 

A  debt  thus  fairly  conira£led,  and  fecured  by  fuch  an  alfign- 
ment,  if  it  (hould  not  give  a  preferable  right  to  the  aflignee,  ought 
at  leaft  to  entitle  him  to  come  In  equally  with  any  other  creditor^ 
and  be  paid  in  a  due  proportion,  as  far  as  the  aflets  will  go. 
.    It  is  true  that  in  order  to  prevent  one  creditor,  who  might  be  in 
m  good  correfpondence  with  an  executor,  from  carrying  off  all  the 
cfie£ls  to  the  hurt  and  exclufion  of  the  others,  an  a£l  of  federunt    , 
in  1662,  was  made  by  the  Lords  of  Seflion,  declaring  ^'  that  all  aAoIuu^ 
^  creditors  of  defun£l  perfons  ufing  legal  diligence  at  any  time.  root. 
^<  within  half  a  year  of  the  defunft's  death,  by  citation  of  the  *IJ'^ 
«<  executors  and  intrometters  with  the  defun^*s  goods,  &c.,  (hall 
^^  come  in  paripaju  with  any  other  creditors,  who  have  ufed  more. 
^^  timely  diligence**'    But  there  is  no  law  or  (latute  which  enajis^ 
that  after  the  expiration  of  the  fix  months,  a  creditor  giving  a 
citation  one  day,  or  one  hour  before  another  creditor  (hall  be  paid 
in  the  firft  place*    The  appellant  conceives,  that  all  creditors 
haviog  an  equal  right  by  the  nature  of  their  debts,  who  appear 
before  aflets  are  a^vully  applied,  ought  to  be  paid  equally  \  the 
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eife  4otild  othcrwife  be  extremely  hard.  The  retfon  of  ihii  ftpt* 
ladofi  relattfe  to  crediton  doing  diligence  within  fix  months  of  tht 
debtor's  deatbf  favours  the  appellant ;  for  if  All  erf  ditorsi  %110 
cominenced  their  adlons  within  fit  months  of  the  debtor's  demthf 
ought  to  be  piid  fcqoAlly  in  ord^r  to  prevent  furprix«t  for  th^ 
fame  teafon  ought  creditors,  who  fue  within  fix  months  after  ooo^ 
firmationf  to  be  equally  paid  |  theexeciltor  being  the  only  propel 
perfbo  to  be  fued. 

Sir  James  in  this  cafe^  not  only  cited  the  executor  a  few  dayl 
after  his  confirmation,  bot  had  prayed  to  be  admitted  to  pkad 
preference  In  the  rtfpondent's  fuit,  and  had  even  obtained  fenteniae 
againft  the  executor,,  aifoon  as  the  refpondcnt,  and  all  this  befoit 
any  payment  made  by  th^  executor,  for  to  this  hour  he  is  peeled 
of  the  whole  eSicAs,  and  has  not  j^aid  anj  part  to  the  ccfpon* 
denti 

The  citation  in  the  multiple  poinding  was  givta  to  Sir  Jamesi 
and  to  the  refpondent  on  the  fame  day«  that  the  refpondelu  cited 
the  duke  before  thb  commiiTarics :  and  this  Citation  by  the  eseco- 
ior  to  both  creditors,  ought  to  b^  cohBdeftd  ss  equivaletit  ro,  nod 
the  fame  asif  Sir  James  had  then  cit<d  the  executoi-,  flnce  it  put  a 
ftop  to  any  effedual  proceedings  before  the  Commi^ry  Covrtf 
aba  brought  the  matter  to  be  properijf  determined  in  the  Court  of 
Seffion  i  and  Sir  James  in  that  Court  could  have  rcoOvcrcda 
decree,  juft  as  if  he  had  cited  the  Executor. 

Ifeads  of  tht  RMffonittifi  Arjpmtnh 

The  law  bf  Scotland,  for  the  benefit  of  commerce^  has  loa| 
fince  repudiated  All  private  fales.  Or  impignorattons  of  goods  of 
effe£ts,  unlcfs  the  goods  and  e0e£isfo  fold,  or  pledged  be  afinaHf 
delivered  to  the  buyer  or  creditor,  or  to  fome  Siird  perfon  ir 
iruft  for  him.  \\  is  certain  that  the  late  Duke  of  Hamilton  m^fali 
during  bis  life,  fell  or  difpofe  of  any  part  of  his  perfonal  eftaici 
and  that  the  fame  was  fubjeQ  to  be  taken  in  executioa  by  any 
creditor^  notWithftanding  of  this  affignment  to  Sir  James  Olayi 
%hich  after  the  late  duke^s  death,  ought  no  more  to  ptotad  Ml 
perfonal  eftate^  than  it  did  or  could  do  in  his  lifetime^ 

fiy  the  law  and  cuRom  of  Scotland,  creditors  wttt  ptefened 

according  to  their  diligence,  the  creditor  who  gave  the  firft  dt»* 

tion  being  preferred  to  all  the  reft.    But  in  the  yesT  t66a,  die 

Lo^dl  of  Sefiion,  confidering  that  creditors,  living  at  a  cfiftuicei 

%ere  bft^n  witliout  any  fault  or  delay  of  theirs  ekcludeil  bj  tbe 

prior  diligence  of  creditors,  who  lived  neat  to  the  deeeafed,  and 

ihereby  got  quicker  intelligence  of  his  death,  did  therefore  make 

an  a£t  of  a  fedcruat  fettling  a  rule,  that  all  cfeditori  giving  dtatioaiA 

Ivithin  fix  months  of  the  death  of  the  debtor,  fliould  i>e  picfendl 

^UrB.  ).  faripojjii.    But  if  the  creditor  did  not  come  forward  in  that  tinic^ 

Jss'tfs.  Lords  of  Sellion  thought  he  deferred  no  relief  |  and  theielbit 

^'  •  *     after  the  expiration  of  that  time,  the  old  law  ftill  takes  piaoei 

And  creditors  are  preferred  accosding  tovthe  priority  of  their  ci« 

tations  \  and  vigtiantihus  jura  fubveniunt.    Were  it  otherwife  thi 

executor  nnght  prefer  Whom  be  pleafcd  by  iofiftiog  on  idi)at<irf 
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pleas  agalnft  one  creditor,  in  order  to  retard  his  obtaining  a  decreei 
nnd  allowing  another  creditor  to  get  a  decree  without  difpute. 

The'commiflariet  could  not  bj  the  forms  of  their  Court,  admit 
the  appellant  into  the  tefpoiident's  adton  before  them )  every 
perfon  who  has  a  juft  claim,  and  brings  his  aSion,  gersa  feparate 
decree  agatnft  the  executor  \  but  thMgh  the  commiiTartes  had 
granted  this  requeft,  it  could  hjMre  been  of  no  (er¥tce»  the  f  re* 
fercnce  depending  upoq  the  date  of  the  citation* 

The  appellant  ftated,  that  Sir  James  obtained  a  decree  of  the 
commtflaries  on  the  fame  day  that  the  refpondent  obtained  his  r 
but  the  interlocutor  which  the  appellant  points  at,  is  that  of  the 
X  7th  of  July,  fuftaining  proceA  at  her  bufband*s  inftancc}  and 
the  refpondent  had  obtained  an  intctfecutor  of  the  fiuae  nature 
with  that  upon  the  4th  of  July,  and  upon  the  1  ytfa,  he  obtained  a 
further  judgment,  finding  the  libel  proved,  and  decerning  to  pay^ 
which  is  what  neither  Sir  James,  nor  the  appellant  eTer,obtained  ; 
fo  that  in  effeft,  the  appcUant  has  no  decree  of  the  proper  court 
in  her  OaTOun  Nor  could  the  Lords  of  Scl&on  upon  the  multiple 
poinding  have  gif en  her  fuch  a  deoree  \  for  in  that  adlion  they 
can  prefer  no  creditor,  unlefs  fncfa  credtcor  have  a  dectee  ion-* 
ftittttinff  his  debt  againft  the  executor,  or  an  aftioo  pending  be- 
fore tb^Court  of  Seffion  for  that  cod,  neither  of  which  ^e  ap^ 
pellant  ever  had :  whereas  the  laCpottdcBC  has  a  final  deesee  of  tfao 
CoBHniflary  Court  of  the  21ft  of  July  lyaia*  conftiftUting  his  debt 
againft  the  executqr ;  and  ibiias  aot  only  thn  ficft  cimion»  iiut 
alfo  the  firft  and  only  decree* 

After  hearing  eounfcl,  It  is  tnkr^  ^ni^t^mJ§d  Att  thi  J^tiau^ 
interhcutor  c^mpkumdrf  in  the  find  a^etJ  rfibt  i$th  vfHwitmbir  'J^' 
fltl^^idhiringU  thi  imterbrntar  tf  ^  iSth  jrfjmmmry  1723^^ 
Ttverftd:  And  it  is  iaretf  dscktredp  that  k  if  tk  tfinim  rfiUt 
Hcn/ef  '*  ttnt the tfpeUnnt in  mrtm  qf  bit dUigimmu mAM 4$  apr§^ 
^  p9rti0nMtJtar£,  mM  4bt  p^&ndmi^ftbt  pnjinal  gfioit^  and^ttecu^ 
^*^try  rfjamei  hie  Duke  ^f  Hamikm^  dmdshni  the  affdkmt  and  rw> 
^^  Jptndmt  a»i  frt^4Me^  ind  U  paid  pari  pafit  nemrdingh* 

For  Appellant*    R^  Dnndnf.    C.  W^arg.    WiU.  Mmmtinu 

For  Refpoodeatt  Dmn.  IMn.    C.  Sniht. 

In  the  Diaioaary  voL  L  p.  uoy.  Crtdiitrt  tfa  Difima,  tb^ 
}odgmeat  of  the  Court  of  fieJioA,  though  Imdc  reverfed,  is  men- 
tioned as  an  esifting  deoifioa :  the  ftatenwat  appeon  alio  to  be 
orroaeotts  ia  mentioQing  the  cafe^  as  if  die  csadilor  who  gave  the 
laft  citadaa  ebSaiaaGl  tbefiift  dociae.  h  is  alfo^atcd  by  Mm. 
JEdfc'me,  laftit.  & 3*  tit«9.i4<^  ^ 
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Cife  iio«  Margaret,  Agnes,  Mary,  Marlon,  and  Janet 

Kennedies,  Heirs  Portioners  of  the  de- 
ceafed  Alexander  Kennedy,  of  Glenour, 
their  Brother,  and  their  r^pedive  Huf- 
bands  for  their  Intertfts,        ...    Appellants  f 

Alexander  Macdowall,  of  Garthland,       -     Re/pondeni* 

-13/A  jtpt^U  1724. 

|PWr.«kA  boai  itdimd  u  vitfalr^  wknt  vtm  the  fam  th<  mri  «'  Povstf  * 
WM  vrritiM  vpoB  aacfatwff,  awl  iht  pcatlty  «ras  io  nwrkig  ffitrmg  to  • 
£fth  part  of  the  priodpil  if  it  bad  b«en  SKrktt  bue  not  if  powada.,  aa  it 
ftood  on  the  bood  aa  clatned  on.  Tbii  bond  had  bctn  allowed,  m  it  theft 
Itood,  for  a  compcniadofl  is  ao  afiiflBy  brtwcen  the  lathdr  of  the  pcrfiMi 
/oandisg  00  it,  and  a  third  party^  upward*  of  thxtiy  yeara  bafeiri  hmt  «a» 
not  then  produced* 

C^i  0wd  Enpttuu.'^Kf^  aAmance,  irtth  lol.  coflt  to  tha  re(pondeflL 

THE  late  John  Kennedy  of  Glenour  deceafed,  the  father  of  the 
appellants,  being  indebted  to  one  Robert  Linn  in  tbe  fam  of 
« S500  merks,  on  the  24th  of  April  1672,  granted  a  bond  for  that 
fum,  blank  in  the  creditor's  name,  aa  was  then  cuftomary  til 
Scotland.  And  in  1682,  the  father  of  the  appellants  became 
further  bdebted  to  this  Linn,  in  the  Turn  of  1420  merits^  for 
which  he  granted  three  fereral  bonds  to  Linn. 

It  appears,  too,  that  on  the  loth  of  Auguft  1674,  Linn  had 
executed  a  bond  in  favour  of  the  appellant's  father :  whether  or 
not  this  was  an  exifting  bond,  and  whether  or  not  it  had  been 
vitiated  in  the  funs,  is  the  fubjed  of  the  prefent  appeal. 

Robert  Linn  died  in  1683,  leaving  three  children  under  age, 
and  the  refponden^s  father,  one  of  their  tutors  and  curators.  la 
1684,  the  children  were  confirmed  executors  to  their  father,  and 
gave  in  an  inventory  bearing  to  be  of  the  whole  efltds,  and  debts 
belonging  to  him,  and  alfo  of  the  debts  owing  by  him  ;  and  in  this 
inventory  no  mention  is  made  of  the  bond  granted  by  Linn,  to  the 
appellant's  father  in  Auguft  1674  :  in  this  confirmation,  the  ap- 
pellant's father  became  caution^  for  the  executors. 

In  a  (bort  time  after  Linn's  death,  one  Captain  Mac  CuHocli,  a 
creditor  of  the  deceafied,  in  the  fum  of  7000  merks,  ar^ed  is 
the  hands  of  the  appellant's  father,  and  of  another  perfon  in- 
debted to  Linn,  all  fums  owing  by  them  ;  and  afterwards  beonght 
an  adion  of  forthcoming  againft  them  in  the  Court  of  Scf* 
fion  ;  in  which  (the  appellants  mention)  Linn's  children  were 
called  as  parties;  but  (the  refpondent  ftates,)  the  minora  did 
not  appear.  In  that  adion  the  appellanta  father  appeared  by 
his  counfcl,  and  gave  in  a  declaration  figned  by  him,  bearing  that 
he  was  debtor  to  the  deceafed  Robert  Linn,  in  the  four  bonds 
above  mentioned,  except  in  fo  far  as  the  faid  Robert  Linn  waa 
debtor  to  him,  by  the  faid  bond  of  the  2oth  of  Auguft  1674, 
whtc^  heftatedto  be  for  173c/.  Scots,*  with  intereft  from  the 

datet 
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datet  this  bond  itfclf  was  not  then  produced,  but  Captain 
Mac  CuUoch  in  February  16859  took  a  decree  again (t  the  appel- 
lants father  for  the  balance)  being  2041  merks,  of  the  faid  four 
bonds  I  after  deduQion  of  the  bond  of  Auguft  1674. 

Alter  this  period  the  faid  bond  for  2500  merks  was  fued  to 
execution  by  the  children  of  Robert  Linn,  and  their  curator  ;  and 
the  appellants'  father  was  thrown  into  gaol,  where  he  continued 
a  confiderable  time,  and  at  laft,  with  the  affiftance  of  a  mob, 
4>roke  prifon  about  the  year  1690 :  but  no  fatisfa&ion  of  the  debt 
was  obtained* 

The  refpondent  in  1 721,  obtained  Ae  faid  four  bonds,  granted 
by  the  appellants*  father  to  be  conveyed  to  him,  and  brought  an 
aAion  thereupon  in  1721,  agaiaft  the  appellants  as  heirs  or  exe* 
outers  of  their  father  before  the  Court  of  Seffion*  In  this  adiodf 
the  appellants  appeared  and  made  defences,  that  thcfe  bondf 
were  extinguiihed  by  compenfation  and  payment  of  the  balance  to 
Mac  Calloch  in  1685  ;  and  for  proof  of  this  they  referred  to  the 
decree  of  forthcoming,  and  to  the  bond  granted  by  Robert  Linn 
to  the  father  of  the  appellants*  The  refpondent  haying  got  this 
original  bond  produced  in  Court,  from  the  record  in  which  it  had 
been  regiftered  i  infifled  that  the  bond  had  not  been  produced  in 
the  former  aQion,  and  that  neither  he,  nor  the  perfons  who  had 
affigned  to  him  had  appeared  in  that  adion,  and  that  he  could, 
therefore,  (till  objcfk  to  that  bond's  being  allowed  as  a  ground  of 
compenfation,  to  extincuiOi  any  of  the  bonds  upon  which  he  fued : 
he  further  objeded,  that  the  bond  was  pref(rribed,  not  having 
been  fued  for  within  40  years  \  and  likewife  that  it  appeared  to 
have  been  vitiated,  the  word  founds  being  fupertnduced,  or  put  in 
place  of  the  word  meris,  and  that  therefore  the  bond  was  encireljf 

The  Court  on  the  19th  of  July  17239  after  defences  for  the 
appellants  **  repelled  the  prefcription  and  fuftained  the  compen« 
**  fation,  and  aUb  repelled  the  objeftion  proponed  agaioft  the 
«  bond.*' 

The  refpondent  reclaimed,  fetting  forth  that  he  had  clearly  di(» 
covered  by  the  help  of  glafles,  that  the  bond  had  originally 
hctn  for  the  Cum  of  1730  merks,  and  that  the  word  p^undi  had 
been  put  in  place  of  the  word  tmrhs^  with  a  different  hand  an4 
idtfferent  ink,  and  that  the  penalty  (till  remained  only  300  merks^ 
«vhich  was  a  proportionable  penalty  to  1730  merks  \  and,  that  tba 
prefumption  was,  that  the  amendment,  or  vitiation  viras  done 
after  executing,  unlefs  the  refpondents  could  prove  that  it  was 
fo  done  before  delivery  and  by  coiifent  of  parties*  After 
mnfwers  for  the  appellants,  the  Court  on  the  26th  of  November 
J723,  *<  found  the  bond  vitiated  and  therefore  declared  it.nulL^ 

The  appellants  having  reclaimed,  the  Cotirt  oft  the  ioth  oC 
December  1723,  after  anfwers  for  the  refpondent^  <<  refufed  the 
^<  de6re  of  the  petition,  and  adhered  to  their  former  interlocutor 
f<  annulling  thp  boQd> 
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littered  Th(  appeal  was  brought  from  <*  two  interlocutort  of  the  Lordf 

M  Jan.        «  of  Seflion,  of  the  ^6th  of  Novembcri  and   aoth  of  Decern* 
«7»»-4-        ««bcri723."  I 

Heads  9ftb€  AppelUnt^  ArgumitiU 

The  coffipenfation  upon  this  bond  for  17301*  was  allowed  hf^ 
the  Lords  of  Seffion  in  16851  >"  ^^^  adion  of  forthcoming  at  the* 
fuit  of  John  Mac  Culloch  ;  and  the  perfons  who  had  then  right 
to  thefe  bonds,  were  parties  to  that  a^ioni  and  ought  to  be  con- 
cluded by  the  decrees  and  orders  then  made,  and  not  left  at 
liberty  to  difpttte  the  juftice  of  them,  efpecially  after  fuch  a  dif* 
tance  of  time. 

As  to  the  objedion  now  offered,  that  the  bond  is  vitiated,  if 
any  alteration  appears  to  have  been  made,  it  was  certainly  oaade 
before  delivery,  and  by  confent  of  parties }  and  for  this  the  pie* 
famptions  are  very  ftrong« 

The  refpondent^s  father,  who  was  tutor  to  Linn*s  children, 
made  no  objection  againft  this  bond  in  the  adion  at  the  inftance 
of  John  Mac  Culloch,  though  he  certainly  knew  that  this  bond 
was  then  fet  up  by  the  appellants*  father  as  a  good  bond  for  the 
fnm  of  1730L  and  was  by  the  Court  of  Semon  allowed  of  io 
difcharge  of  fo  much  of  the  debt  due  by  the  appellant's  father  to 
this  Linn  ;  and  Patrick  Linn  the  writer  of,  and  a  fubfcribing  wit* 
aefs  to  tins  bond  was  then  alive* 

The  tefpondent's  father  was  fo  confcious,  that  this  was  a  good 
bond  for  the  faid  fum  of  17301*,  that  he  never  pretended  to  fue 
upon  eidier  of  the  (aid  three  bonds  granted  by  the  appclUnt^ 
father  to  Robert  Linn  :  and  when  he  fued  upon  the  faid  Uank 
bond  for  1500  merks,  he  filled  up  his  own  name  in  the  bond, 
thereby  to  prevent  the  appellants*  father's  plea  of  compenfation.  ' 
Neither  the  refpondent  nor  his  father  ever  faed  upon  any  of 
the  bonds  in  queftion,  fo  long  as  any  perfon  was  alive,  who 
toufd  prove  or  dire£l  how  to  prove,  that  there  was  any  alteration 
made  in  this  bond  at  the  time  of  the  delivery  \  fo  that  it  is  pro-' 
babletfaac  the  refpondent  and  his  father  knew  of  the  •ohjtfli^n 
made  againft  this  bond,  and  purpofely  debyed  bringing  their 
•Aioo.tdl  it  were  impoffible  for  the  appellants  to  find  any  pioof 
of  the  traafafiion  at  the  time  the  bond  was  executed. 

Nekfaer  the  refpondent  nor  his  father  ever  demanded  fo 
SNtch  Eli  any  part  of  the  intereft  due  upon  an  or  any  of  thefe 
kottds,  BOW  uied  00,  though  one  of  them  is  granted  50,  and 
the  reft  40  years  ago  \  and  ii  die  profits  of  componnd  interefl  be 
eonfidered,  it  is  not  probaMe  that  either  the  te^Mmdeat  or  bia 
Mier,  would  have  willingly  fuftained  fnch  a  iofs. 

It  is  no  atgnment  againft  the  bond,  that  the  petidty  ftSl  tc^ 
snams  the  fiim  of  300  merks*  Penalties  do  not  always  bear  x  ccr- 
iM  proportion  to  the  principal  fum  %  and  the  appeUants.hvmbly 
tbiak  this  to  be  a  very  ftrong  argument  againft  any  fraudulent  al- 
teration of  the  bond  1   for  if  any  fuch  faindiUcnt  akerattoa 
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had  been  made»  the  perfon  committing  foch  fraud  woald  cen 
tainly  have  tutoed  mcrks  into  j^onnds  in  that  placei  as  well  at 
in  the  other  parts  of  the  bond. 

The  refpohdent  hiitofelf  acknowtedges,  that  this  h6nd  waa 
tsriginally  JFoir  i73dmerka;  therefote^  granting  that  thefe  mfrly 
had  been  fraudttlently  altered  tad  mzitf/mnii  by  the  app^Uant^ 
father,  the  declaring  it  entirely  iroid,  is  ponifhing  the  appellants 
tnoft  fe?erely  for  a  taalt  they  were  not  priry  toj  and  the  pnniitok 
knent  is  the  ttmte  grievous  tO  them>  in  refpeA  they  are  therebt 
ftript  of  their  all. 

Huiit  rfthf  ktfpomlinfi  Jrgumna. 

liie  bond  in  c^tieftion  can  be  the  foundation  bf  no  Claim  or  fidtt 
!n  the  form  it  now  appears  it  certainly  was  not  the  deed  of  Rofteit 
Linn^  the  writing  bears  Robert  Linn  to  haye  borrowed  and  re* 
cevied  from  the  faid  John  Kennedy  the  fum  of  1730  ftietksi  and 
then  there  is  a  hole  in  the  paper  feeming  to  lie  purpofely  worn  outf 
and  the  letter  *<  d**  is  written  with  frefli  ink  upon  the  fide  of  the 
tearing  to  make  it  be  believed  that  the  wotd  **  pounds''  had  been 
there  written.^— And  in  the  daufe  obltginc  to  repay  the  monet 
Itft  thefe  words  <*  which  fum  of  one  tboutand  feven  hundred  and 
**  thirty/'  and  then  there  is  a  blank  not  fnfficient  to  have  contained 
Vie  #ord  ^  pounds,"  and  therefore  thofe  who  made  the  vitia» 
tion,  and  inferted  the  word  pounda  have  been  obliged  to  run  onn 
balf  of  the  word  sb^e  the  linet  fo  as  to  make  an  interlineation, 
Sind  the  ftraigfat  part  of  the  line  below  <*  pounds**  ftill  remains 
blanlu-^^And  this  vitbtion  appears  plain,  md  did  fo  appeat  to  the 
judges  below ;  nor  is  it  any  bbjedion,  that  is  toot  obvious  to 
Tvery  eye  irithout  the  help  of  gl^fles  1  when  deeds  are  falfified 
care  is  generally  taken  to  do  it  in  tiMLjAoft  artful  way. 

The  penalty  on -default  of  payment  inferted  in  the  bond  is  300 
inerks,  which  according  to  the  cuftom  in  Scotland,  is  a  penalty 
fuitable  to  1930  mcrks,  but  no  way  fuituable  to  1^36/.,  nor  is 
it  ufual  to  infert  a  penalty  but  in  money  of  the  fame  denominatbn 
with  the  principal  fudik  —-A  deed  vitiated  or  falfified  can  have  no 
credit  at  all  in  judgment ;  it  is  not  the  deed  executed  by  the  partyi 
and  no  man  or  hia  heirs  can  be  fued  upon  a  deed  not  executed 
by  him*— After  the  vitiation  of  a  bond  it  is  entirely  uncertain 
iprhat  word  or  fute  was  originally  inferted  In  it,  or  if  any  fum  waa 
mentioned  in  it» 

But  even  fuppofing  tins  bond  were  not  fo  apparently  vitiated^ 
yet  it  muft  be  prefumed,  that  it  had  never  been  fully  executed  of 
delivered*  For  though  it  be  dated  in  1674,  no  fttit  hasbeea 
brought  or  demand  made  upon  it  againft  Robert  Linn,  the  pre-^ 
tended  debtor,  or  his  heirs  to  this  day^  And  John  iCennedy 
been  debtor  to  Robert  Linn  by  bond,  for  a  fum  whica 
tlte  intereft  exceeded  the  fum  in  this  bond,  at  the  time  it  is 
pretended  to  have  been  executed,  there  was  no  good  reafon  why 
Robert  Ltnn  (hould  have  granted  this  bond,  and  not  rather  imputed 
the  money  towards  fatisfadiion  of  the  debt  owing  to  him,  and 
given  John  Kennedy  an  ac<|uictanoe%    And  it  is  equally  unrea- 
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(bnable  to  believe  that  John  Kennedy  would  have  ezecated  the 
other  to  Robert  Lion  in  16S2,  if  this  bond  had  been  then  owing 
to  Kennedy,  without  making  any  mention  of  it. 

In  1684  'Robert  Lion's  children  were  confirmed  executors  to 
him,  and  an  inventory  was  given  up  not  only  of  the  debtsi  and  aflels 
of  the  faid  Robert  Linn,  but  alfo  of  the  debts  owing  by  him  ;  and, 
at  taking  out  fuch  confirmacion  John  Kennedy  became  cautioner 
for  the  executors  1  yet  no  mention  was  there  made  of  any  debt 
owing  to  him,  which  it  cannot  be  Aippofed  he  would  have  omitted 
if  there  really  had  been  any  debt  owing  to  him.  In  1690, 
the  bond  upon  which  the  rcfpondent  claims,  was  fo  far  put  to 
execution  againft  John  Kennedy  himfelf,  that  he  was  put  in  prifon, 
and  continued  there  for  a  confidcrable  time,  without  any  mention 
jof  this  pretended  counter  claim,  which  had  it  been  a  true  debc» 
would  have  afforded  him  a  good  plea,  and  faved  him  from  imprt- 
fonment. 

With  regard  to  Captain  Mac  Culloch'safiion  of  forthcomings  he 
was  only  a  creditor  to  Robert  Linn,  and  his  heirs ;  he  could  not  know 
thecircumftances  of  their  affairs,  nor  whether  the  bond  was  a  true 
one  or  not.     There  remained  after  allowance  of  this  bond  as  much 
of  the  fums  he  then  fued  for,  as  was  fufficient  to  anfwer  his  de- 
mand»  and  therefore  he  did  not  trouble  himfelf  to  enquire  whether 
there  was  fuch  a  bond  or  not ;  the  bond  was  not  produced  in  the 
a£lion,  nor  were  the  heirs  of  Robert  Liuo,  then  minors*  appear- 
ing as  patties  in  that  fuit. 
Mgncat,         After  hearing  counfel,    L  is  ordered  and  adjud^ed^  ihat  the 
S3  April      petition  and  appeal  be  difmijfed^  and  that  the  interlocutors  therein  com- 
'TH*  plained  oj  be  affirmed:    And  it  is  further  ordered  that  the  appellants 

do  pay  or  caufe  to  be  paid  to  the  refpondent  the  fum  tfzc\.for  bit  c»ft$ 
inreJpeB  of  the  faid  appeal. 

For  Appellants;         C.  Wearg.  WilL  Hamilton. 

Hot  Relpondent,       Ro*  Dumlas.       C.  Talbot. 
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James  Hamilton  of  Dalzell,  Efq ;  -  Appellant;   ^^^^^ 

James  Hamilton  brother  to  William  Hamilton,,  1714- 

of  Orbiefloun^  deceafed,  and  the  creditors 
of  the  faid  William  Hamilton,  and  James 
his  Son,  •  -  ^  Refpondents, 

1 8th  ^^1/ 1724. 

^  Strviet  9fiiirS4»^An  tfta(e  bcinf  difpone4  to  •  father,  and  failing  him  to  h'l 
<  eldctt  foDy  and  the  hcira  n«ale  of  his  body,  «ith  other  lubflitutiona  |  ano  tht 
C'defi  foo  having  funrivcd  the  father  mu  infeft  chereon,  and  died  afterwardc 
witliqvt  ferv'ing  heir  to  biin  :  the  Coort  foand  the  right  to  the  e(V«ie  noC 
fully  vtftcd  ia  the  ibo  wichoiit  a  fervicCf  but  the  judgoitAt  ia  reveried  upon 
appeal. 
Death-bid  —The  Coort  having  fouad  that  death-bed  could  be  pleaded  by  an  heir 
cut  off  by  two  prior  deeds»  and  by  cie«Ktori|  the  judgment  ii  rcverfed. 

Did,  cootraAiog  the  fickoefs  at  the  time  of  exccoting  the  deed,  conftitut^ 
death-bed  ? 
Tiar  ahfatwti  Rmited.^mK  father  graati  an  abfolnte  difpfition  to  hit  (oa,  whick 
it  not  .c  mpleted  by  mfeftment  or  by  making  up  fchedulei  in  terms   thereof 
the  tan  afterwardi  joint  with  the  father  in  making  two  new  fcttlemenia  ot  t  ^r    - 
cftate,  and  the  father  who  ftill  continued  la  pofTeAon  granu  a  d  fpolitiott  to  » 
third  party,  aftfr  the  fon'a  death  :  the  Court  htTing  found  tkefe  pofterior  dif. 
pofitiooa  wtfe  not  of  prcjodiec  to  the  foo*a  creditora^  the  jugdmeat  ia  raver(ed« 

CiR  John  Hamilton  of  Orbieftoun,  deceafed,  having  granted 
^  feveral  bonds  for  fums  of  money,  greater  than  the  f  alue  of 
hiscftate,  to  a  Mr,  Walkinihaw,  In  1653,  '^^^  Walkln(haw  ob* 
lained  decrees  of  appriGng  of  the  .  faid  eftate  \  and  having 
thereupon  taken  out  a  charter  from  the  then  Duchefs  of  Hamil- 
ton, the  fuperior,  he  was  duly  infeft  in  the  premifes,  in  1659. 

This  Walkinlhaw  afterwards  difponed  the  faid  apprifing,  and  all 
his  right  to  the  premifes  to  Sir  James  Hamilton,  fon  of  the  faid  ^ 
Sir  John  ;  whom  failing  to  William  his  eUeft  fon,  and  the  heirs 
male  of  his  body ;  whom  failing  to  James  Hamilton  (the  refpon* 
dent)  fecond  fon  of  the  faid  Sir  James,  and  the  heirs  male  of  his 
)>ody  \  whom  failing  to  the  other  perfons  therein  mentiooed^ 
Under  this  difpofition  Sir  James  enjoyed  the  eftate  during  his  life ; 
and,  after  his  death,  William  his  fon  entered  thereto,  and  took 
infeftment  upon  Walkinihaw's  difpofition. 

In  1699,  William  Hamilton  made  a  voluntary  fettlement  of 
his  eftate  in  favour  of  James  his  fon,  but  he  ftill  continued  in 
poflcffion,  and  afterwards  fold  a  confiderable  part  of  his  eftate  for 
payment  of  debts  by  him  contraded.  In  1704,  acontradl  was 
executed  at  Cramohd,  between  WilUam  the  father  and  James  his 
fon,  whereby  William  the  father  agreed  to  fettle  the  eftate  upon 
Jame«  the  fon,,and  the  heirs  male  of  his  body }  whom  failing  upon 
the  heirs  male  of  the  body  of  the  refpondent  James  ;  whom 
failing  upon  the  appellant,  and  the  heirs  male  of  his  body,  with 
/evend  other  fubftitutions  of  heirs  \  and  this  deed  they  agreed 
ihould  he  drawn  and  executed  at  the  fight  of  Lord  Whitelaw, 

No 


No  deed  w«t  executed  ta  terms  of  thit  conti aA  |  bvt  h 
Februaiy  17089  WiUUm  the  father  and  Jameahia  ibnoiade  t 
new  enuil  or  fettlemetit  of  the  eftatOy  esecuted  at  Buoy  of  dia 
Nore,  whereby  (ailing  heirs  male  of  their  own  bodtea»  thejr  dif* 

Cned  the  fame  to  Sir  David  Hamilton^  (fince  decealed),  and  tha 
ira  male  of  his  bodj ;  with  federal  other  fobftitutboa  of  hcin> 
In  this  deed,  the  refpoiident  Jamea*  and  the  heirs  of  his  body,  weie 
notonlf  paffed  orer,  b«t  it  contained  a  davfe^  that  if  the  ftidSif 
David  Ilamiltoot  <"  >Qf  ^f  (he  heira  of  entallf  fhonld  ever  coa- 
vev  any  part  of  the  premifes  to  the  refpoodent  James»  or  liii 
lieirty  the  fame  (hoald  be  a  forfeiture  of  the  right  of  fuch  per* 
fons ;  and  this  deed  contained  a  power  of  revocation. 

The  faid  fettlements  executed  by  the  ftther  and  fon  were  aO 
gratttttottif  and  none  of  them  was  followed  with  fafine,  dr  pot 
upoo  record.  And  James  the  fon  having  died  without  hein  of  nil 
body»  William  the  father  on  the  a6th  of  December  171X1  dif* 
poned  his  lands  of  OrUeftoon,  and  others  to  the  appeOant ;  npoa 
this  difpoGtion  the  appellant  was  iofeft ;  on  the  fame  26th  of 
December,  William  the  father  conveyed  to  the  appellant  fevenl 
debts  doe  to  him  by  the  Lord  SempilL  This  William  Hamiltoa 
died  on  the  a9th  of  J  anuary  1 7  x  a. 

After  his  death  the  refpondent  James  his  brother^  and  h^  it 
law,  applied  to  be  ferved  heir  of  provision  to  Sir  James  Hanultoa 
their  fathevi  palling  bj  William  the  brother,  in  order  to  avoid  itt 
bis  26t$  and  deeds.  The  ground  of  his  claim  was,  that  under 
the  difpofition  by  Walkin(baw,  Sir  James  was  veiled  in  the  fee 
of  the  eftate  %  and  William  his  fon  having  negleAed  to  Serve  heir 
to  htm|  the  refpondent,  who  was  the  next  fobftitutc  in  Wilkt 
inlbaw's  difpofition,  was  entitled  to  take  up  thelocceffio^byi 
fervice  to  his  father.  The  appellant  oppofed  this  fervice,  aad  tke 
Court  of  Seilion  having  appointed  two  of  their  ntinaber  lo  be 
gflcflbrs  to  the  macers,  the  appellant  contended  before  thefls«  d^t 
the  title  whereby  the  faid  eftate  was  poQcfled,  was  the  difpofidoa 
from  WalkinQiaw,  in  which  Sir  James  Hamilton  was  mcidy 
Kfe-renter,  and  his  fon  William  fiar  %  and  therefore  that  Willisai 
the  fon  had  a  right  to  take  the  eftate  without  fcrvtng  heir  to  Sit 
James,  to  whom  he  was  nominatim  fiibftitutf  in  die  doed*  Ou  tks 
99th  of  Januarv  171S1  ^he  Court  of  Seffioo  <'  found  that  Jamei 
**  Hamilton,  tne  refpondent,  might  ferve  heir  iii  general  ts 
«<  WUIiam  his  brother,  Sir  James  his  father,  and  Sir  John  kil 
<*  grandfather,  notwithftandtng  of  the  dtfpofitiona  to  the  appel* 
**  lant  I  and  that  he  might  ferve  heir  in  fpeeial  to  WiHisn  bit 
^*  brother,  Sir  James  his  father,  and  Sir  James  hia  grand-father^ 
*<  ill  any  other  lands  not  contained  in  the  faid  charter  of  appUnf 
•<  and  (afine  thereon/'  To  this  interlocutor^  the  Court  adbeicl 
on  the  25th  of  February  thereafter. 

The  refpondent  was  aftcrwardu  ferved  heir  of  protifion  loSif 
James  his  father,  in  the  lands  contained  m  the  faid  charter!  aa4 
the  retour  being  oppofed  by  tne  appellant,  the  C<'urt  on  the  Sid 
of  January  1714,  **  allowed  rhe  fcivtcc  as  claimed  to  be  retouitd 
**  with  this  prcvifion  th^t,  tefo  e  rctouring,  the  rtr fpotident  Jsoel 
^f  Hamilt'^n  diould  give  an  obligation  fubje^ing  himfelf  toihl 
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'<  lawful  debts  and  deeds  of  the  faid  iMlliam  his  brochery  as  heir 
»•  cum  hntificio  inventarij  to  the  faid  WiUiarii.** 

Upon  the  application  of  feveral  of  the  creditors  of  William 
Hamilton,  the  Court  on  the  nth  of  February  1714*  *^  remitted  it 
'*  to  the  Lord  Fountainhail  to  hear  parties  on  this  point,  viz* 
**  Whether  or  not  the  cftate  difponcd  by  WaJicinfliawr  was  after 
<^  the  deccafe  of  Sir  James  Hamilton,  fully  Tcfted  and  fettled  in 
'^  the  perfon  of  the  dcceafcd  William  Hamilton,  without  the 
*'  neceflity  of  a  fenrice,  and  if  the  feid  William  was  fiar,  or  if 
**  the  faid  eftate,  or  any  part  thereof  was  in  hmreidatt  jactnU  of 
*'  the  faid  Sir  James  Hamilton/'  Parties  were  accordingly  heard 
on  this  point,  and  after  a  report  to  the  Court,  their  lordfliips  on 
the  loth  of  June  I7i4»  ^<  found  that  the  eftate  difponed  by 
*'  Walkinfiiaw  was  not  after  the  deceafe  of  Sir  James  Uamiltont 
*<  fully  Tefted  and  fettled  in  the  perfon  of  the  deceafed  WiUtam 
**  Haniiiton  without  the  neceffity  of  a  fcrvice  ;  and  therefore  al* 
^  lowed  the  ferrice  to  be  retonred,  in  terms  of  the  interlocutor  of 
"  the  Md  of  January  laft,*' 

Pending  this  queftion,  the  refpondent  James,  and  feveral 
creditors  of  the  faid  William  Hamilton,  brought  their  a^ion  of 
redu£Ho0  of  the  two  deeds  executed  by  William  in  favour  of  the 
appeilanti  on  the  ground  that  they  were  in  fraud  of  creditorsi  and 
executed  not  only  when  the  grantor  was  in  the  eye  of  the  law,  a 
bankrupti  but  when  he  was  on  death-bed.  -  The  appellant  agreed 
that  the  creditors  of  William  the  father  (hould  be  preferred,  fo  far  as 
they  were  truly  creditors,  but  he  iniifted  that  the  faid  conveyances 
could  not  be  reduced  as  granted  on  death-bed  at  the  fuit  of  cre- 
ditors, that  being  an  a3ion  only  cod^petcnt  to  the  heir;  and  that 
Ac  heir  in  this  cafe  was  cut  oiF  by  two  prior  fettlements  made 
long  before  thefe  in  queftioo-  The  Lord  Ordinary  on  the  aStli 
of  January  1713,  <<  found  that  the  reafon  of  redoAion,  that  the 
^  £ud  writs  were  granted  by  the  faid  William  Hamilton  on  death* 
^  bed,  at  leaft  after  contrading  the  ficknefs  of  which  he  died, 
^  without  going  to  kirk,  or  market,  or  living  to  days  after,  rele- 
^  vant  to  be  proved  :  and  alfo  that  the  fame  were  granted  by  the 
^  faid  William  Hamilton,  when  he  was  bankrupt  and  infolvent 
^  and  under  diligence  by  horning  and  caption,  and  had  retired, 
^  abfconded  or  forceabiy  defended  himfelf,  relevant  to  be  proved^*' 
ihd  a  time  was  limited  for  bringing  fuch  proof.  To  this  inter- 
'  kcutor,  the  Court  adhered  on  the  12th  of  February  thereafter. 

Upon  the  application  of  the  appellant,  diligence  was  granted 
for  recovery  of  the  fettlement  made  of  the  prcroifes  in  1 70S,  upon 
Sir  David  Hamilton^  Several  witneiTes  having  been  eiamined 
the  caufe  was  fet  down  for  bearing ;  but  before  the  fame  came  on 
the  creditors  of  James  the  fon,  applied  to  the  Court  for  liberty  to 
concur  with  the  creditors  of  William  the  father  in  the  a£lion^ 
which  was  allowed.  The  caufe  coming  to  be  argued  the  appellant 
cenianded  that  by  the  deed  1 708,  the  refpondent  James,  as  heir  at 
hw,  waacKpreisly  excluded,  as  well  a«  by  the  cpntra£l  at  Cramond» 
in  1704*  Ota  tfaeother  hand  the  refpondent  JamcscoBtfoded,  that 
fc*  was  Mt  exdvded  by  the  laft  fettlement^  but  it  he  waS|  it  was 
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jus  teriij  to  the  appellant,  ^o  couM  claim  no  right  bj  that  fettk-* 
X  ment.  The  appellant  in  f  epl^y  contended  that  the  power  of  re-* 
vocation  was  to  be  by  the  father  and  fon,  if  both  alive,  yet  apon 
the  death  of  the  fon,  that  fuch  power  furvivtrd  to  the  father;  and 
that  the  appellant  being  in  pofleffion,  it  was  fufBcient  for  him  ti> 
fliewi  that  (he  title  was  not  in  the  refpondent  \  bot  that  the  ap- 
pellant had  an  immediate  intereft,  he  being  next  fubftituted  by  the 
deed  at  Cramond  to  the  heirs  male  of  the  rcfpondent*s  body,  who 
were  excluded  by  the  fubfequent  fettlement ;  and  that  therefore 
theeftate  dcfcended  to  him.  The  Lord  Ordinary  on  the  12th  of 
July  17159  *'  found  that  b^  the  contrafb  dated  at  Cramond,  the 
«^  edat^  of  Orbieftoun  was  entailed  to  James  the  fon»  with  power 
<*  to  the  faid  James,  with  confent  of  his  father  to  alter,  and  thmt 
<'  in  rtrtoc  thereof  ^the  faid  contrad  was  altered  by  a  fubfequent 
*<  entail  dated  at  Btioj  oftbeNon,  and  found  that  the  father  had  no 
M  power  to  alter  the  faid  fecond  entail  by  himfelf  alone,  and  found 
^  that  the  refpondent  James,  the  right  heir  and  the  defcendanrs  of 
^  his  body  are  not  excluded  from  the  fucceffion  by  the  claufe  inr 
**  the  faid  fecond  entail.  And  in  regard  the  appellant  has  no 
^  right  or  title  by  the  fecond  entail,  preferable  to  the  refpondent 
**  James,  that  it  isyv/  tertij  to  him  fo  found  thereon  ;  and  that 
^  it  was  competent  to  the  refpondenls,  the  creditors  to  quarrel  the 
^  difpofitions  granted  by  William  the  father,  to  the  appellant 
^  upon  the  head  of  death-bed."  And  to  this  interlocutor  of  the 
Lord  Ordinary,  the  Court  adhered  on  the  15th  of  June  I7i6. 

After  advifing  the  proof  of  the  alleged  death-bed,  the  Conrt 
on  the  7th- of  July  1716,  *<  found  it  proved  that  William  the 
^  father  contraAed  the  ficknefs  whereof  he  died,  at  the  time  of 
^  granting  the  two  difpofitions  to  the  appellant,  and  that  he  went 
^  not  to  kirk,  or  market,  after  granting  thereof/'  On  the  171^ 
•f  November  thereafter,  the  Court  *<  found  the  qualification 
**  alleged  on  the  ad  of  Parliament  1696,  not  relevant  to  reduce 
s<  the  difpofitioo,  except  in  fo  far  as  the  f^me  may  be  made  nie  of 
^  iat  the  payment  or  fecurity  of  debts  anterior  to  the  faid  difpo* 
••  fition." 

The  refpondents,  the  creditors  of  James  the  fon,  infifted  that 
she  difpofitions  to  the  appellant  might  be  reduced  in  regard  they 
were  granted  by  the  father,  after  he  was  divefted  by  a  convey* 
ance  made  to  his  fon  in  1609.  ^Fhe  appellant  infifted  that  diis 
difpofition  was  varied  by  the  articles  at  Cramond,  and  that  the 
father  fiill  continue^  in  pofieflion  apd  afterwards  fold  pact  of  the 
eftate.  But  the  Court  upon  the  aad  of  December  17 16,  ^  found 
^  that  the  minutes  of  contrafl  entered  into  at  Cramond  did  not 
<*  innovate  the  former  difpofition  granted  by  the  faid  Wil}iam  the 
^  father  to  his  fon,  in  fo  far  as  concerns  the  lands  of  Orbieftonn, 
^  in  prejudice  of  the  fon*s  creditors." 

The  appeal  was  brought  from  <<  feveral  interlocutors  of  the  Lords 

M  of  Seiilon,  of  the  sSthand  29th  of  January,  the  lath  and  25thof 

^u^      ^  February  17139  the  aad  of  January,  i  ith  of  February  and  iqth 

wf%i^.      **  of  June,  1714,  the  aift  of  January,  iith  of  February^  and  lath 

<<  of  July   17 15,  the  15th  of  Jttne»  7th  of  July^  and  22d  ^md 
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*'  Igth  of  December  1716)  and  3d  and  loth  of  January  next 
*'  following  («).*• 

Heads  of  the  Appellahfi  AtgumenU 

TJic  cftate  in  queftion  being  conveyed  by  Mr.  WaHcinfliaw  ^o 
ISir  James  Hamilton,  and  after  his  deceafe  to  William  hiseldeft 
fon,  and  the  heirs  male  of  his  body.  Sir  James  was  only  life- 
renter,  and  William  fiar ;  confequently  there  was  no  occaHon  for 
William  to  ferve  beir  to  Sir  James.  'For  this  the  authority  of 
Lord  Stair  is  exprefs  :  <<  if  heritage  (fays  he)  (hould  be  granted  Stair  B.  3. 
"  for  example  to  John,  and  after  his  deceafe  to  William,  and  his  J'^*  ^ 
•*  heirs,  John  would  be  thereby  naked  life  renter,  and  William 
**  fiar,  who  could  not  be  ferVed  as  heir  to  John.'^ 

Suppofmj^  Sir  James  had  been  fiar,  yet  William  being  nom{* 
hatim  fubftitute  to  him,  he  upon  Sir  James*s  death,  became  feifed 
in  fee  of  the  eftate,  without  any  neceffity  of  a  fcrvice  ;  for  in 
that  cafe,  moriuuT  faftt  vivum^  the  conveyance  to  William  nom-* 
hathn  being  "confidered  as  an  immediate  conveyance  or  intereft^ 
Veiled  in  William,  fubjefi  and  cxpedant  upon  the  contingency  o£ 
his  father's  death  only. 

William  the  fon  entered  upon  the  eilate  without  any  fervice, 
continued  in  pofleffion  of  it  for  about  40  years  as  abfolute  pro- 
prietor, fold  the  greateft  part  of  the  cftate,  and  granted  heritable 
fecurities  over  it  to  a  ConGderable  value.  If  a  fervice  were  necef- 
fary,  then  he  had  no  right,  and  the  fale  and  heritable  fecurities 
ar«  void  ;  yet  by  one  of  the  interlocutors  appealed  from  the  eftate 
is  fubje£led  to  all  of  them.  If  the  eftate  is  to  be  fubjed  to 
William's  other  deeds,  why  not  to  thofe  in  favour  of  the  ap- 
pellant; and  if  fubjed  to  them,  by  which  the  eftate  was  conveyed 
to  the  appellant,  there  was  no  room  for  the  refpondent  James  to 
Terve  heir  of  provifion  to  his  father. 

If  the  refpondent  James  had  no  title  to  be  ferved  heir,  he  had 
ho  right  to  bring  any  a^lion  for  reducing  the  conveyances  made 
to  the  appellant,  as  being  granted  upon  deathbed,  that  a£bion 
being  only  indulged  to  an  heir. 

But  Cappofing  he  were  neir,  yet  this  a£lion  ought  not  fo  have 
been  fuftained,  becaufe  there  is  no  prefumption  of  the  grantor^s 
being  impofed  upon  to  his  prejudice  in  this  cafe,  for  the  refpon- 
dent was  exprefsly  deprived  of  the  right  of  fucceffion,  not  only 
by  t?ie  contra^  in  1704,  but  by  the  deed  in  1708,  in  the  laft  of 
Hvhich  the  giving  or  conveying  any  pnrt  of  the  eftate  to  'the  re- 
fpondent, is  declared  a  forfeiture  upon  the  perfon  making  fuch 
conveyance.  At  all  events  fuch  action  was  no:  competent  to 
creditors. 

Though  William  the  father  in  1699,  made  a  voluntary  fet- 
tlement  of  his  eftate  in  favour  of  James  the  fon,  fubje£i  to  his 
debts  in  a  fchedule  annexed,  and  referving  to  himCelf  a  life-rent 
of  certain  lands;   yet  that  was  never  completed,   for  the  in- 

(tf )  Some  of  tbtf:  interlocotoi a  are  not  ftacei  in  tht  appeal  cafe. 
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Tentory  of  debts  was  nerer  made  up,  nor  any  fchedak  anneied* 
ThcTcry  lands  which  the  father  was  to  life -rent  were  never  iilM 
upt  but  a  blank  was  left  for  them  \  and  the  father  dill  cootinned 
in  pofleflion  and  afterwards  fold  the  greateft  part  of  the  cftate. 
Befides  that  was  entirely  varied  by  the  Agreement  between  (be 
father  and  fon  in  1704 ;  and  if  the  fon  had  any  elaim  by  the  firft 
conveyance,  as  it  was  but  a  perfonal  right,  he  could  certainlj 
waive  that,  and  the  fubfequent  agreement  in  17049  was  an  afliul 
waiver  thereof.  All  tho  -debts  claimed  by  the  creditors  of  JaoKi 
were  contraded  after  the  faid  agreement  of  1704,  by  which  he 
had  waived  the  former  conveyance* 

Counfel  appearing  only  for  the  appellant,  they  were  fully  bearf, 
and  due  confideration  had  of  what  was  by  them  offered  :  and  this 
caufe  having  been  formerly  fet  down  to  be  heard  ex  parte^  in  de- 
fault of  any  anfwer  of  the  refpondents,  or  any  of  tliem,  after  a 
peremptory  day  appointed  for  that  purpofe,  and  the  refpondeots 
Judgment,    having  been  after  that  fo  far  indulged,  as  to  have  the  caufe  putofF 
18  April,      to  a  further  day,  with  liberty  for  them  to  be  then  heard,  audio 
S7H-  order   thereto  to  put  in  their  anfwer  to  the  faid  appeal*,  aod  jet 

this  day  not  appearing,  but  deferting  their  defence  and  oppofitios 
to  the  faid  appeal. 

It  if  ordered  and  adjudged^  that  the  faidfeveral  inierloadon  tm- 
plained  of  in  ihifaid  appeal  be  reverfed  s  and  it  is  hereby  declared,  tbst 
it  is  the  opinion  of  this  Houfe  that  the  faid  H^illsihi  Hamiltonidief 
brother  of  James  Hamilton  the  refpondent^  noas  in  virtue  rfihtSf' 
pcfitionfiom  WalkinJbaWj  in  the  pleadings  mentioned^ fully  veftedintk 
fee  and  property  of  the  eflate  of  Orbie/loun^  without  the  fueejjitj  ^fif^ 
ing  heir  to  Sir  James  Hamilton^  his  father,  jind  that  the  ttuo  d^pfbtfi 
bs  the  faid  JVilliam  Hamilton  the  26th  Day  ff  December  1 7 1  f ,  is/^ 
pleadings  mentioned,  in  favour  of  the  appellant  were  good  and  tfftStal 
deeds,  and  the  fame  are  hereby  efiablifhed,fubje£i  to  the  true  audlavfd 
debts  of  the  faid  William  Hamilton* 

For  Appellant,     Dun.  Forbes.      Will.  Hamilton. 

On  the  point  of  the  ^rviV^  of  heirs,  the  judgment  of  the  Court 
of  Seflion,  which  is  here  reverfed,  is  ftated  as  an  exifting  cafe  is 
the  DiAionary  of  Decifions,  vol  II.  p*  367.  Service  and  Cffjf^ 
motion. 

The  other  points  appealed  are  alfo  of  great  importance. 
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Thomas  Paterfon,  Efq.  .  .  Appellant  ^    Cafeiia- 

Archibald  Ogilvie,  and  Anthony  Murray,  Efq.  Refpondents. 

aoth^ri/  1724* 

FreeeJt^SluaRfied  CmJifcenJanet.-^U  the  reduaian  of »  bond,  bentag  to  be  for 
mooey  leoty  for  waot  of  an  onerout  caufe,  the  defender  acknowledge*  that  tlw 
coafideracioo  was  the  future  cranifer  of  South  Sea  ftock,  and  ftate*  ihatfach 
transfer  was  afterwards  made  accordingly  to  the  purfuer*s  order.  Thw 
quality  in  the  condcicendance  did  not  prove  againft  the  purfaers. 

^utk  ^  Gmfany^AB.  y  O.   1.  ftat.  a. 

F$r€i£». ^It  was  no  nullity  ia  a  bond  that  it  wu  executed  in  Eotlaid,  in  tks 
ocotch  form. 

Cg^i.— .An  Affirmance  with4ol.  cofts  to  one  refpondent. 

QN  the  f  5th  of  Auguft  1710,  the  refpondents  agreed  to  purchafe 
from  the  appellant  1000/.  South  Sea  (lock,  with  the  Midfummer 
dividend  at  1 150/.  per  cent,  and  the  appellant  gave  to  each  of  the 
refpondents  a  note,  obliging  himfcif  to  transfer  to  each  of  them 
500/.  South  Sea  ftoclc,  with  the  Midfummer  dividend,  as  foon  as 
the  books  of  the  faid  company  opened  ;  and  the  refpondents  exe- 
trutcd  a  bond  in  the  Scots  form  to  the  appellant  for  1 1,500/.  bear- 
ing to  be  for  money  lent  and  advanced,  payable  on  the  2  «:th  of 
March  then  next. 

Difputes  afterwards  arifing  relative  to  this  bond,  the  appellant 
on  the  28th  of  September,  raifed  and  executed  letters  of  inhibition 
in  Scotland  againft  both  the  refpondents.  In  November  following 
a  bill  was  exhibited  in  their  names  in  the  Court  of  Chancery, 
againft  the  appellant  relative  to  this  bond,  and  the  South  Sea 
ftock  i  but  they  afterwards  obtained  an  order  to  amend  their  billji 
and  foon  after  they  took  an  order  to  difmifs  the  fame. 

The  refpondents  thereupon  brought  an  aSion  againft  the  ap- 
pellant before  the  Court  of  Scflion  to  reduce  and  fet  afidc  the  faid 
bond,  as  being  without  an  onerous  caufe }  for  that  the  ftoct 
which  was  to  have  been  transferred  by  the  appellant,  and  which 
was  the  only  confideratioii  of  the  bond  never  was  transferred  to 
them  or  their  order.     The  Lord  Ordinary  on  the  29th  of  July 

1721,  ordered  both  parties  to  condefcend  upon  the  fads  in  the 
cafe. 

In  obedience, to  this  order,  the  appellant  ftated,  that  the  true 
caufe  of  the  granting  and  delivery  of  the  bond  craved  to  be 
reduced  was  his  granting  and  delivering  to  each  of  the  purfuers  an 
-obligatory  note  for  transferring  to  each  of  them  500/.  South  Sea 
ftock,  with  the  Midfummer  dividend,  which  notes'  were  granted  in 
refpefl  the  books  were  then  (hut ;  and  which  loeo/.  was  accord- 
ingly on  or  about  the  26th  of  Auguft  1720,  transferred  to  the  pur- 
lucrs  their  order  refpeaive^  viz.  to  Mr  Powell  of  the  South  Sea 
Company ;  and  that  one  of  the  purfuers  having  brought  to  the  de- 
fender a  permit  for  transferring  the  faid  ftock  to  Mr.PowclKupon  a 
loan  of  4000/.  he  at  their  dcfire  did  accordingly  transfer  the  fame, 
fnd  received  the  faid  4000/.  and  at  their  dcfire,  applied  the  fame  at 
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followsy  iriz.  at  the  defire  of  Mr.  Ogilvie  2000/.  to  the  credit  ot 
Capt^iia  A^ercromby's  account  with  the  defender ;  and  at  the 
dtrdre  of  Mr.  Murray,  the  other  2000/.  was  applied  to  Mr. 
Murray's  own  credit,  in  part  of  a  note  for  15,925/.  due  by 
him  to  the  U\d  defendrr;  with  which  transfer  and  applica- 
tion of  the  4000/.,  the  purfuers  were  fo  fully  fatisfied,  that  Ml. 
Ogilvie  gave  up  to  the  defender  the  note,  obliging  bim  to  transfer 
500/.  of  the  faid  flock  to  him  ;  and  Mr.  Murray  was  content  to 
have  done  the  fame,  but  declared  he  had  loft  his  pocket  book,  and 
iu  it  the  faid  note.  And  the  defender's  procurators  further  de- 
clared that  the  Midfummer  diviJend  was  ilill  ready  to  be 
transferred  by  the  defender  to  the  purfuers.  And  they  dated 
that  they  made  chat  acknowledgement  under  proteflatioo,  that 
the  fame  (hould  not  be  disjoined  or  feparated,  but  that  the  fame, 
and  every  part  of  it  (hould  be  underflood  and  received  as  the  true 
matter  of  fa£l,  which  pafTed  between  the  puifuer  and  dcfeaderi 
on  which  he  was  willin);  to  make  oath. 

The  refpondents  on  the  other  hand  jointly  declared,  that  attbe 
opening  ot  the  books,  they  concerted   that  they  fhould  caule 
transfer  their  two  fumsof  500/.  (lock  to  Colonel  Francis  Farqu- 
liar  for  their  joint  behoofs  ',  but  denied  that  fuch  (lock  was  trao$- 
ferred  by  their  order,  or  with  their  approbation  to  Mr.  Fovdl, 
for  obtaining  a  loan  of  4000/.  Mr.  Ogilvie  acknowledged  that  the 
faid  obligatory  note,  granted  by  the  defender  to  him,  was  retired 
by  him  to  the  defender  upon  verbal  afiurance  that  he  had  transfer- 
red to  Colonel  Farquhar  for  his  behoof  the  faid  500/.  flock,  which 
he  afterwards  difcovercd  never  to  have  been  transferred  either  t9 
Colon<:l  Fdrquhar,  or  any  other  perfon  having  power  from  him* 
The  Court  having  upon  the  petition  of  the  re fpon dents dire£led 
the  appelJAUt  to  make  anfs^er  to  fcveral  other  fatls  then  charged 
by  them,  the  appellant's  procurators  acknowledged  that  betweea 
the  22d  uf  Auguft   1720,  and   the  29th,  the  day  of  makiogtbe 
Cransferance  to  Powell  on  tneir  behalf,  he,  the  appellant»had  made 
further  transferance  on  the  loan  of  5000/.  South  Sea  (lock  to  Mr. 
Powell)  that  the  loan  flood  charged  oh  the  appellant's  account  in 
the  con^pany's  hooks,  neither  did  they  know  of  any  document,  or 
legal  evidence  for  making  it  appear,  that  the  faid  flock  or  there- 
verfion  thereof  was  truly  vefled  in  the  purfuers,  foas  that  they  bad 
accefs  to  redeem  and  fell,  or  difpofe  of  it  upon  payment  of  the 
loan  ;  and  that  the  fame   was  in  truft  in  the  appellants  perfoo, 
wherewith  the  refpondents  were  fatisfied  when  Mr.  Ogilvie  der 
livered  up  the  note  to  the  appellant ;  and  that  the  appellant  wai 
always   ready  to  deliver  to  the  refpondents  an  order  on  the  trca- 
furer  of  the  South  Sea  Company,  to  entitle  them  to  redeem  the 
faid  flock,  but  the  fame  was  never  demanded. 

Thus  far  the  refpondents  proceeded  jointly  in  this  aQion  of 
redudlion  ;  but  the  refpondent  Murray  who  was  indebted  ina 
large  fum  of  money  to  the  appellant,  having  made  fome  agree- 
ment with  him,  ordered  the  a£lion  to  be  deferred  on  his  part. 

After  this  the  refpondent  Ogilvie  proceeded  in  the  a£lion  forhinv- 
felf,  and  prayed  that  the  appellant  fhould  be  ordered  to  condefcend 
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Upon  what  (lock  he  was  entitled  to  in  his  own  right  on  the  t  <:th 
of  Auguft  1720,  or  within  Cix  days  thereafter.  The  Lord  Or- 
dinary made  fuch  order  accordingly,  and  the  appellant  offered  in 
general  terms  to  prove  that  at  the  time  of  the  Tale  he  was  entitled 
to  a  much  greater  quantity  of  (lock  than  he  fold  to  the  refpon- 
dents^  but  he  declined  to  fet  forth  an  account  of  all  his  tranfac- 
tions  as  unreafonable. 

Upon  hearing  the  caufe,  the  refpondent  in(i{led  upon  thefe 
grounds  of  redu£lion,  id,  that  the  bond  was  null,  having  been 
executed  in  England,  in  the  Scotch  form.  2dly,  That  the  bond 
was  granted  without  a  valuable  confideration.  3dly,  That  in  terms 
of  the  z€t  of  parliament  7  Geo.  i.  ftatute  2.  it  was  void, 
the  appellant  not  being  po(refled  of,  or  entitled  to  the  (lock  in 
terms  of  the  a£(.  And  4thly,  That  the  contra£l  being  unperformed 
on  the  29th  of  September,  1721,  in  terms  alfo  of  faid  a^  ought  to 
have  been  regidered,  which  it  was  not,  and  that  therefore  the  fame 
was  void  and  null.  After  a  hearing  upon  thefe  points,  the  Court  on 
the  I  ft  of  Feburary  1724,  "  repelled  the  reafon  of  redu£lion, 
**  that  the  bond  was  executed  in  England,  after  the  Scots  form  ;  but 
**  found  that  the  caufe  of  granting  the  bond  craved  to  be  reduced^ 
*'  was  the  defendet's  obligatory  note,  for  transferring  to  the  purfuer 
•*  Ogilvie  500/.  capital  South  Sea  (lock,  with  the  Midfummer 
<<  dividend  \  and  that  the  defender's  declaration  of  the  fpecial 
"  h€t  does  not  qualify  or  prove  that  a  transfer  was  accordingly 
"  made,  or  that  any  bene(it  did  accrue  to  the  purfuer  for  the 
**  500/.  (lock  which  ought  to  have  been  transferred  :  and  alfo  found 
"  that  the  contraft  not  having  been  performed,  ought  to  have  been 
*^  regifteredy  conformably  to  the  a£l  of  Parliament ;  and  alfq  found, 
**  that  the  defender  not  having  given  in  a  fpecial  condefcendance 
<<  of  any  dock  in  his  perfon,  at  the  date  of  the  bond,  nor  within 
'<  (ix  days  thereafter,  he  is  prefumed  to  have  had  none." 

The  appeal  was  brought  from  **  part  of  an  interlocutory  fentence  Entered 
«•  or  decree  of  the  Lords  of  Sefficn,  made  the  id  day  of  February  ^ij,^^: 

••    1724. 

Heads  of  tie  Appellants  Argument. 
As  the  only  proof  made  ufe  of  to  fet  afide  the  bond  in  queftion 
was  the  acknowledgment  of  the  appellant,  that  it  was  given  in 
con(]deration   of  an  agreement  for  the  fale  of  dock  j  fo  if  the 
refpoodents  would  take  any  benefit  from  that  acknowledgement 
they  muft  take  it  altogether,  and  admit  that  part  likewife  to  be 
true  which  mentions  that  the  dock  was  transferred  to  their  order. 
If  the  refpondents  have  taken  this  as  their  only  proof,  it  would  be 
extremely  hard  upon  the  appellant,  if  one  part  of  the  proof  were 
to  be  fupported,  and   the  other  not,  efpectaily  in  a  cafe  where 
there  were   no  parties  to  the  real  tranfa£lion,  but  the  appellant 
and  refpondents.   The  a£iual  transfer  of  the  dock  to  the  order  of 
the  refpondents  appears  alfo  by  the  circumdance  of  the  refpondeut 
Ogilvie's  delivering  up  to  the  appelant  his  obligatory  note,  which 
was  his  fecurity  for  the  transfer  of  the  dock,  and  the  confideration 
for  granting  the  bond.     And  the  refpondent  Murray  would  have 
done  the  fauie^  had  he  not  loft  his  pocket  book  ani  the  note  in  it, 
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The  counter  allegations  of  the   refpondent  Ogilvie  ought  not  to 
hare  been  taken  as  true,  without  proof* 

This  transfer,  like  all  others  upon  loans,  was  made  abfolutdfv 
without  any  power  of  redemption  expreffed ;  but  thcfc  transfers 
being  made  to  an  officer  named  for  that  purpofe,  a  rctransfcr 
would  have  been  made  at  any  time  upon  payment  of  the  money. 
The  appellant  was  always  ready  to  have  given  the  refpondeou  anf 
declaration,  if  they  had  deQred  it,  that  the  ftock  was  theirs,  but 
they  never  did. 

With  regard  to  the  obje^lions  upon  the  z€t  of  parliament,  that 
the  tranfa£tion  was  not  completed,  the  appellant  transferred  irfiat 
he  was  dtfired  to  do ;  and  he  always  was  wilUng  upon  payment  of 
what  was  due  to  him  upon  the  bond,  to  transfer  the  Midfummer 
dividend  upon  faid  ftock,  and  all  the  pro6ts  thereof  to  the  r- 
fpondents.  But  fince  the  refpondents  gave  the  appellant  a  bond 
for  the  payment  of  a  certain  fum  of  money,  though  that  bond  wa 
given  in  confidcratton  of  notes  to  transfer  ftock,  yet  there  could  be 
no  occafion  to  regifter  the  fame  ;  for  nothing  is  required  by  the  a& 
to  be  regiftered  but  contrads  for  the  fale  of  ftock,  whidi  io  no 
jTenfe  a  bond  for  payment  of  money  was  ;  and  cfpecially  fince  b^ 
fore  that  aA,  the  appellant  had  performed  his  part  and  transferred 
the  ftock.  For  the  fame  reafon  the  appellant  was  not  obliged  to 
make  it  appear,  that  he  was  pofTeficd  of  ftock  at  the  time  of  grant* 
ing  the  bond,  or  fix  days  after.  He  was  ready  to  prove  that  at 
the  time  he  was  entitled  to  a  much  greater  quantity  of  ftock,  but 
be  declined  to  give  any  account  of  his  particular  circumftance;, 
as  he  apprehends  he  might  juftly  do, 

JieaJs  rf  the  Refpondent  Ogtlwe^t  Argument* 

The  confeflTion  of  a  party  would  be  entirely  ufelefs,  if  hewfte 
permitted  to  add  other  fa^s  foreign  to  the  queftion,  and  that 
thofe  hQt%  Ihould  be  taken  to  be  true  upon  his  bare  allegation. 
In  this  cafe  the  appellant  acknowledged,  that  though  the  bond 
was  exprefled  to  be  for  money  lent,  yet  it  was  really  given  for 
ilock,  to  be  transferred  at  a  future  time  ;  and  this  muft  be  takes  to 
be  true.  But  be  mu/i  prove  that  the  ftock  was  a£lual!y  transferred, 
^s  he  hath  fct  forth  the  matter,  feveral  faQs  muft  be  admitted  in* 
fiead  of  being  proved  \  firft  that  the  refpondent  ordered  him  to 
transfer  the  ftock  to  Powell  }  adiy,  That  he  ordered  him  to  bor- 
row and  receive  the  money  upon  it }  and  3dly,  That  he  ordciel 
him  to  apply  that  money  to  his  own  ufe,  in  difdiarge  of  a  debt 
due  to  him  from  another  perfon.  And  after  all  the  appellaat 
admits  that  the  refpondent  could  not  have  redeemed  the  ftock  if 
it  had  rifen,  without  an  order  from  the  appellant,  aipd  which 
never  was  given  ;  nor  does  he  pretend  that  he  gave  the  rcfpobdeot 
any  note,  or  receipt  whereby  the  latter  might  cbax]ge  Captain 
Abercromby  with  the  aQOoA 

The  refpondent*8  note  was  gained  from  him  by  furprize,  apoo 
the  appellant's  affirming  that  he  had  transferred  the  ftock  to 
Colonel  Farquhar,  which  was  not  true ;  and  it  is  contrary  to  all 
law^  that  any  one  fhould  profit  hy  his  own  dec^« 

14  It 
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It  a;petr8  even  from  the  appellant's  own  (hewing,  that  the  coii- 
tnSt  was  not  performed  ;  for  he  admits,  that  he  transferred  the 
ftock  to  Powell,  not  in  truft  for  the  refpondent  but  for  himfelf  and 
that  part  of  the  ftock,  viz.  100/.  was  never  transferred  at  all«|  and 
as  to  the  other  part  of  the  contra£l,  viz.  the  payment  of  the  money^ 
it  is  fo  far  from  being  performed,  that  the  appellant's  a£tion  is  to 
have  a  performance  of  it,  and  therefore  it  is  plainly  within  the  a£^^ 
and  is  void,  not  having  been  regiftered.  And  as  the  appellant  de* 
eliaed  condefcendiag  upon  what  ftock  he  had,  it  muft  be  held 
that  he  had  none,  and  fo  the  contra£l  was  alfo  void  by  the  ad, 
on  that  account. 

After  hearing  counfel  //  u  ordired  and  adjudged  that  the  pitiilon  jui*giMa% 
and  appeal  he  difmijfed^  and  that  fo  much  tf  the  interlocutory  fentence  »oApril 
0r  decree  as  is  therein  complained  of  be  affirmed  ;  and  it  is  further  '^**' 
ordered^  that  the  appellant  do  pay  y  or  caufe  to  be  paid  to  the  refpondent 
Archd.  Ogilvie  the  fum  of  40I.  for  his  cofis  in  re/^3  of  thefaid 
appeal. 

For  Appellant,     P.  TTorie.    Dun,  Forbes.     Will.  Hamilton. 
For  Refpondent  Ogilvie,         C.  Wearg.         C.  Talbot. 

The  refpondent  Murray  in  this  cafe,  put  in  a  long  and  fpecial 
anfwer,  mentioning  that  the  condefcendance  appearing  in  his  name 
in  Scotland,  had  been  put  in  without  his  knowledge  or  confent.    . 


Thomas  Paterfon,  Efq.  -  ••  Appellant;    Cafe  113. 

Charles  Cockburn^  Efq.  -  ^  Refpondent. 

Wth  Jan.  l724-5t 

AfjtfM/  CuitrtB,  Sntb  Ses/^cck.^^Ax  compromifing  •  tranfadion  relative  t9 
South  Sem  flock,  on?  of  the  parties  grama  ao  obligation  to  the  other,  to  pay 
him  a  eerrain  fam  with  th\i  provifo,  chat  whereat  the  oblgee  Intended  to 
I06  two  of  the  diredon  to  make  void  hia  own  borgain,  if  he  fuccecded,  the 
obligor  pas  to  be  free  of  hia  obligation*  The  obligee  having  got  an  abate<* 
ment  by  coropromife  from  tbe  directors,  the  obligor  «ai  entitled  to  • 
propordonal  abatement. 

^N  1720,  fome  tranfadions  took  place  between  the  parties,  re« 
^  lative  to  South  Sea  ftock,  which  was  fold  by  the  appellant  to 
the  refpondent ;  but  every  matter  relative  to  the  purchafe  not 
having  been  finally  arranged,  after  ftock  had  completely  fallen  in 
value,  a  compromtfe  was  made  between  them,  in  confequence 
of  which  the  refpondent  on  the  loth  of  November  1720,  granted 
the  appellant  his  note,  or  obligation  in  the  following  terms : 

**  I  promife  to  pay  to  Thomas  Paterfon  Efq.,  or  his  executors,  and 
^*  adminiftrators,  tool,  per  annum^  to  commence  from  Chriftmas 
^  neit,  in  half  yearly  payments,  till  the  fum  of  1000/.  is  paid, 
**  provided  I  continue  in  any  bufinefs  under  the  government  of 
*<  the  yearly  value  of  looA  per  annum^  otherwife  this  obligation 
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**  to  be  void  from  the  time  I  am  difplaced  from  foch  bufinefs ; 
*<  and  this  obligation  to  take  place  and  commence  again,  if  at 
<<  any  time  I  am  replaced  in  buGnefs  under  the  government,  till 
<<  th^aboxe  fnm  is  fatisfied.  And  whereas  Mr.  Paterfon  inteoda 
<<  to  fue  Sir  John  Lambert,  dnd  Sir  Theodore  Jao fen  to  mike 
«  void  a  bargain  of  <>ooo/.  South  Sea  ftock,  he  bought  of  them 
<*  at  I  goo/,  ptrccnt;  if  Mr.  Paterfon  fucceeds  in  making  void  hit 
<<  bargain  with  them,  then  I  am  difcharged  from  this  obligation; 
<<  if  he  (hould  not,  then  this  obligation  is  to  be  made  good  by  me 
*'  according  the  conditions  expreiFed." 

The  appellant  after  the  date  of  this  obligation  made   a  tranf* 
ajiion  with   Sir  John   Lambert,   and  Sir  Theodore  Janfen,  br 
^  vrhich  he  was  freed  of  42,000/,  part  of  the  price  of  faid  6ooo/. 

ftock,  but  18,000/.  which  he  had  paid  them  at  the  time  of  the  pur- 
chafe  was  retained  by  them  ;  and  no  fuit  was  brought  by  the  ap- 
pellant againA  them.  The  rtfpondent  conceiving  himfeiftobe 
relieved  of  his  obligation  in  confcquence  of  this  tranfa£lioD,  re- 
fufed  to  implement  the  fame. 

The  appellant  thereupon  in  1723,  brought  bis  adion  agatnll 
the  refpondent  before  the  Court  of  Seflion,  to  compel  him  to  make 
payment  of  the  arrears  of  the  faid' annuity,  and  to  pay  the  fame 
thereafter  as  it  fell  due. 

The  refpondent  infifled,  that  the  appellant  in  terms  of  tbe 
obligation  entered  into  by  the  rtfpondent,  (hould  have  fued  the 
directors  to  be  rid  of  his  bargain,  which  was  a  neceffary 
ilep  to  validate  the  refpondcnt'a  obligation:  at  all  events  there* 
fpondent  contended,  that  the  appellant  (hould  communicate  to 
him  an  eafe  on  his  oblig.ilion,  proportionate  to  that  granted  by 
the  dirediors  to  the  appellant  on  his  bargain  with  them. 

The  caufi^  being  argued  on  thefe  points,  the  Lord  OrditiaryoQ 
the  24th  of  December  1723,  "  found  that  the  appellant*s  profe* 
**  cuting  the  two  diredcrs  to  be  free  of  the  6000L  capiul  ftock 
*<  fjld  to  him  at  6o,cco/«  was  a  condition  which  he  ought  to  hire 
«*  implemented  ;  but  found  it  relevant  to  fubjefl  the  refpondent 
**  to  a  (hare  of  the  fum  in  his  obligation,  in  proportion  to  the 
<<  (hare  of  the  6000L  tranfa£ied  by  the  appellant  with  the  direct 
**  tors,  that  the  appellant  entered  into  a  tranfa£^ion  with  them  for 
«*  a  certain  fum  of  money,  to  be  paid  by  him,  to  be  proved ^ri^^ 
*«  and  affigned  the  loth  day  of  February  thereafter  fpr  that  pur- 
<<  pofe."  And  to  this  interlocutor  his  lordfhip  adhered  on  tbe 
26ch  of  the  faid  month  of  Deeember. 

The  appellant  reclaimed,  and  after  an fwers  for  the  refpondent 
the  Court  on  the  i6th  of  January    1724,  <<  adhered  to   the  firft 
'  <*  part   of  the  Lord   Ordinary's  interlocutor,  finding  that  Mr. 

«»  Paterfon's  profecuting  the  two  dire&ors  to  be  free  of  6000/. 
<<  capital  South  Sea  (lock,  fold  to  him  at  60,000/.  was  a  con- 
*^  dition  which  he  ought  to  have  implemented,  but  with  this 
<<  quality,  that  he  mi^ht  alfo  have  tranfa£led  with  them;  and 
*<  ft  und  that  Mr.  Cockliurn,  by  the  conception  of  the  obligation 
^<  purfued  on,  is  entitled  to  a  proportional  abatement  of  the  foai 
^^  of  I  poo/,  purfued  fox  elTeiring  to  the  abatement  granted  by  the 

*«  dircflon' 
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*'  direflors  to  Mr.  Paterron,  and  found  the  diredors  ginng  up 
*^  the  fum  of  18,000/.  to  the  Houfe  of  Commons,  as  the  fam  paid 
**  by  Mr.  Paterfon  to  the  dircftors  as  the  price  of  the  6000/. 
•*  capital-dock,  fold  by  them  to  Mr.  Paterfon,  is  a  fufficient 
*^  proof  of  the  terms  of  the  tranfa£tion  ;  and  found  it  probable 
**  by  writ  or  witnefles,  as  alfo  the  terms  of  the  faid  tranfaftion, 
^*  referving  contra  producenda.**  And  to  this  interlocutor  the 
Court  adhered  on  the  19th  day  of  February  thereafter. 

The  appeal  was  brought  from  "  feveral  interlocutory  fen-  Enteiwi. 
•*  tences  of  the  Lords  of  Seffion  of  the  24th  and  a6th  of  ?M«r.h 
«*  December  1723,  and  the  i6:h  of  January  and  19th  of  '7»3-4* 
**  February  1724." 

Heads  of  the  Appellants  Argument* 

The  agreement  between  the  appellant  and  refpondent  was,  that 
in  cafe  the  contra^  with  the  diretlors  fliould  be  declared  void,  and 
the  appellant  thereby  have  the  money  returned, which  he  had  paid 
upon  the  contra£i,  then  the  refpondent  Oiould have  his  note  delivered 
up  to  him.  The  only  event  in  which  the  refpondent  was  to  have 
any  benefit,  was  if  the  agreement  was  made  void,  and  it  was  the 
only  one  in  which  he  could  deGre  any  benefit ;  for  as  the  appel- 
lant's original  agreement  with  him  was  for  1  cool,  per  cent.,  the 
(ame  price  at  which  he  had  agreed  with  the  dire£iors,  and  the 
appellant  had  already  compounded  with  the  refpondent  for  loool.  . 
there  could  be  no  handle  for  any  further  agreement  .or  compofition, 
unlefs  the  appellant  (hould  have  made  void  his  agreement  with  the 
diTe£lors,  and  received  back  his  whole  money,  the  benefit  of 
which  he  intended  to  communicate  to  the  appellant. 

It  can  never  be  imagined,  that  the  appellant,  or  any  man  in  his 
right  fenfes,  after  he  had  already  given  fo  great  an  eafe  to  the 
refpondent,  as  to  agree  to  accept  of  icool.  p'lyable  in  ten  years, 
and  that  fubje£l  to  a  contingency,  in  lieu  of  TO,ooo).  would 
agree  to  communicate  to  him  the  benefit  of  any  tranfaflion  he 
might  make  with  the  dire^^ors,  e fpecially  if  upon  the  footing  of 
that  tranfaAion,  the  appellant  was  to  pay  more  than  the  fum  in 
any  event  payable  by  th^  refpondent :  in  this  cafe  the  appellant  has 
paid  3000I.  for  every  lOool.  (lock,  and  the  fum  payable  by  the 
refpondent,  confiderlng  the  different  times  at  which  it  is  to  be  paid, 
and  the  contingency  it  is  fubjeft  to,  cannot  be  valued  at  more 
than  5  or  6  hundred  pounds.  Since  then  the  appellant  pays  al- 
mo(l  fix  times  as  much  for  every  loool.  ftock  he  bought  from 
the  dire£lors,  as  the  appellant  in  any  event  is  to  pay  for  the  like 
quantity  of  flock,  with  what  equity  or  judice  can  the  refpondent 
claim  any  benefit  from  this  tranfaflion,  or  infill  upon  a  propor- 
tional abatement } 

The  appellant  apprehends  he  was  under  no  neceifity  to  fue  the 
dtre£loTS,  it  was  entirely  optional  to  him  :  he  did  indeed  advife 
with  counfel  upon  his  cafe,  and  by  their  advice  the  tranfa6lion 
was  made  whereby  the  appellant  lofl  the  faid  fum  of  i8,oool. 
it  being  the  opinion  of  counfel  the  faid  agreement  would  not  be 
foided  and  fct  afide*    And  the  appellant  believes  there  are  few 

indances^ 
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inftances,  where  any  South  Sea  contraQ  has  been  compoiindcd 
at  a  oiore  eafy  rate,  than  this  with  the  refpondent» 

Hiodi  of  the  RefponditU/  Argument* 

Since  the  exprefs  condition  of  the  obligation  was,  that  m  ttft 
the  appellant  prevailed  in  the  fait  againft  the  direffors,  the  obRgoAm 
waf  to  be  void^  this  necefiariljr  implied,  that  the  fuit  was  to  be 
infilled  in,  and  the  appellant  could  not  hj  anj  voluntary  traolac- 
tion  of  his,  without  the  confcnt  of,  or  notice  given  to  the  rc- 
fpondent,  deprive  hioi  of  the  benefit  of  that  condition  i  and  con- 
fequently  fince  the  appellant  has  made  fuch  tranfa&ion  widioiit 
the  confent  of,  or  notice  to  the  refpondent,  the  condition  mad  be 
looked  upon  as  fulfilled  in  the  refpondent's  favours. 

Upon  the  fuppofition,  that  the  appellant  might  lawfully  bare 
compounded  with  the  dire£lors  inftead  of  infifting  in  his  fuit, 
then  ftill  the  refpondent  ought  to  have  a  proportional  benefit  bf 
that  tranfadion,  and  fince  he  was  to  have  paid  nothing  in  cafe 
the  appellant  had  been  relieved  entirely  of  the  fum  of  6o,oooL 
now  that  the  appellant  is  relieved  of  42  parti  of  the  60,  the  re- 
fpondent ought  Hkewife  to  be  relieved  proportionally  of  tbe 
1000U  contained  in  his  obligation.  If  it  were  otherwife,  tbes 
it  mud  follow,  that  if  the  appellant  had  paid  only  5/.  to  the 
directors,  the  refpondent  mud  have  paid  him  the  whole  lOOoL 
which  the  refpondent  apprehends  is  highly  abfurd. 

If  it  be    true,   as  the  appellant  has  himfelfaiErmed,  that  tbe 

loool.  ftock,  with  which  he  would  charge  the  refpondent,  was  a  part 

of  the  6ooo1.  purchafed  by  him  from  the  direAors  1  and  if  it  be 

likewife  true,  as  the  appellant  aflirmed  by  a  letter  under  hit  ova 

hand  to  the  refpondent,  that  he  fold  the  ftock,  with  which  be 

charges  the  refpondent,  at  5251.  per  cent.,  dien  he  gained  apoa 

this  very   loool.   ftock,  2251.  per  cent)  fince  by  the  tran&c- 

tion  with  the  diredkors,  he  paid  but  3001.  per  cent,  for  it ;  aod 

confequently  he  can  have  no  juft  demand  on' this  account  againft 

the  refpondent. 

joagmcDty        After  hearing  counici,    //  is  ordered  and  adjudged^  that  <2» 

II  Jan.        petition  and  appeal  ie  di/mijed,  and  that  thefaid/evera/interkcutoij 

"•TM-S*       fentenees  therein  comphnned  of  he  affirmed^ 

For  Appellant,  Bun.  Forbes.         Will.  HamiUoa, 

For  Refpondent,         Ro.  Dundas.        C.  Wearg^ 
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Alexander  Bayne^  Advocate        -         -^        Appellant;     Cafe  114* 

The  Comtniflionen  and  Truftees  for  the 

Forfeited   Eftates  ...        Refptmchnts* 

13th  Jan.  1724-5. 

VCtmpwary  yunfdiffm  in  tkt  Commffioneri  for  tk$  Terfeittd  Eftates.-^^J^y  fereral 
«ds  of  PArliament,  the  claitna  icldtite  to  forfeited  e(tace«,  were  to  bt 
fncered  before  the  commiffionen  by  a  day  cerCaia  s  in  certain  ca(e«  applicatioa 
was  ro  be  madi;  to  the  CoutC  of  Seflion.  A  peribn  midaking  hia  remedjr, 
appted  to  the  Court  of  Seffi^n,  and  obtained  a  judgment  in  his  favour ;  but 
that  was  afterwards  (among  many  othera)  annull<^d  by  the  Hoafe  of  Lordt| 
for  want  of  jurifdidion :  be  then  entetcd  a  claim  before  the  tiaftces,  «^hich 
tbey  refufcd  to  confider  as  not  being  entered  within  the  time  limited  ;  and 
an  api^ealto  the  Court  of  Delegates  was  alfo  refufed,  '<  leaving  the  petitioner 
*'  in  his  circumftantiate  cafe,  to  make  application  for  redrefs  to  the  prop4f 
**  powers.**    The  judgment  of  the  Court  of  Delegates  is  affirmed. 

*T^H£  Earl  of  Sottthefk,  attainted  for  treafoo,  for  his  acceflion 
-'^  Co  the  rtbellioo  17159  was  at  the  time  of  his  forfeiture  ia 
pofleffion  of  the  lands  of  Leuchars  Forbes  in  the  Shire  of  Fife. 
Thefe  lands  were  feized  and  furveyed  by  the  refpondents,  as  for*  - 
fetted  by  his  attainder,  and  veiled  in  them  for  the  ufe  of  the  pub- 
lick.  By  feveral  ads  of  parliament,  the  mode  of  claiming  anj 
right  of,  into,  or  out  of  any  of  theeftates  of  which  any  of  the 
forfeiting  perfons  *^  was,  were,  or  Ihould  have  been  feifed,  or 
<<  poflefled  of,  or  interefted  in,  or  entitled  unto,  on  the  241(1  * 
^*  day  of  June  17 15,  or  at  any  time  afterwards  in  his,  ber^ 
<<  or  their  own  right,  or  to  his,  her,  or  their  own  ufe,  or  vrhereof 
^'  any  other  perfon  or  perfons  was,  were,  or  (houid  have  been 
**  feifed,  or  pcrfTefled  of,  or  inttrefted  in,  to  the  ufe  of,  or  in  truft 
^  for  them,  or  any  of  them,  on  the  faid  24th  day  of  June 
^'  17x5,  or  at  any  time  afterwards'*  was  dire^ied  to  be  hj 
entering  a  claim  before  the  refpondents  within  a  time  limited,  and 
enlarged,  by  thefe  a&s.  By  the  a&  4  G.  i.  c*  8.  this  time  was  4G.  r.  cg^ 
dually  enlarged  till  the  ift  of  June  1718. 

By  a  fubfequent  a&,  5  G.  1.  c.  22*  upon  a  recital,  that  feve^  5G,^.c.ss, 
ral  doubts  had  arifen  in  Scotland,  as  if  the  refpondents  had  feized 
and  furveyed  certain  eftates,  which  were  not  veiled  in  his  majefty 
for  the  ufe  of  the  publick  ;  it  was  therefore  enabled,  that  it  Ihould 
and  might  be  lawful  for  any  perfon  pretending  right  to  fuch 
eftates,  and  that  none  of  the  forfeiting  perfons  were  feifed  or 
pofieiled  of,  or  intereiled  in,  or  entitled  unto  fuch  eftates  in  their 
own  right,  or  to  their  own  ufe,  to  exhibit  their  exceptions  to  the 
Court  of  Seflion,  fetting  forth  their  rights,  within  the .  time 
limited  by  the  aA,  which  the  faid  Court  was  direded  to  hear  and 
determine,  in  manner  pointed  out  by  the  faid  sl&. 

Upon  the  footing  of  this  a£l  of  parliament,  the  appellant  pre- 
fented  his  exceptions  before  the  Court  of  Seffion,  againft  the  fei- 
9iire  and  furvey  of  thcfaidjaods  of  Leuchars  Forbes :  ftating 

That 
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That  thrfe  lauds  were  originally  the  undoubted  property  of 
Forbes  of  Reves*  but  he  owing  very  great  debts,  the  lands  were 
adjudged  by  his  creditors  :  that  the  creditors  being  very  numercui 
a  fa£tor  was  appointed,  and  an  adion  for  determining  the  prefer* 
ences  of  the  feveral  creditors  carried  on  which  was  finiflied  in 
1 7 14;  and  afterwards  the  eftate  was  expofed  to  publick  Caie 
before  the  Court  of  Sellion,.  and  the  appellant  as  the  higbtil 
bidder  was  declared  the  purchafer^  and  obtained  a  decree  of  fale 
in  1719 : 

That  James  late  Earl  of  Southefk  having  right  to  fome  debts 
charged  upon  the  premifes»  and  being  cautioner  for  the  fador, 
upon  his  death  had  got  into  pofTcfTion  thereof,  Which  he  held  at 
the  time  of  his  attainder  ;  atid  the  appellant|  thereuponi  claimed 
the  eftate  to  be  decreed  to  him. 

To  thefe  exceptions  the  refpondents  put  in  anfwers  ;  and}  after 
a  hearing  upon  the  queftion,  the  Court  of  Seflion,  **  fuftained  the 
<<  appellant's  right,  and  declared  the  eftate  in  queftion  to  bcloog 
^<  to  him."  But  the  refpondents  having  brought  their  appeal 
from  that,  and  many  other  of  the  like  decrees  then  pronounced, 
to  the  Houfe  of  Lords  ;  their  lordftiips,  in  regard  it  did  appear, 
and  was  admitted,  ttat  the  late  eari  ivas  inpoffeffion  of  the  ffiateit 
the  time  of  the  treafon  committed^  declared  void  the  fa  id  decree  of 
the  Court  of  Seflioni  in  rtfpe£l  they  bad  no  jurifdi£lion  to  judge 
upon  fuch  exceptions. 

After  this  the  appellant  applied  by  petition  to  the  refpondents, 
praying  that  they  would  hear  and  determine  upon  the  matter  of  the 
appellant's  exception  and  right  to  the  faid  lands  ;  and  the  refpon- 
dents  upon  coniidering  the  faid  petition  on  the  loth  of  Odober 
1720,  refufcd  the  defire  thereof,  in  regard,  the  words  of  the  faid 
a(l  of  the  5th  of  the  King,  were  not  fufficient  to  warrant  tbem 
to  take  on  themfelves  a  jurifdi£lion,  to  hear  and  determine  the 
merits  of  the  appellant's  right,  no  claim  for  the  fame  having  been 
entered  in  due  time,  according  to  the  dire£^ions  of  the  ads  of 
parliament  in  that  behalf.  The  appellant  then  tenderrd  to  the 
refpondents  an  appeal,  to  be  by  them,  together  with  the  appel- 
lant's  reafons  of  appeal,  tranfmitted  to  the  Court  of  Delegates  (0); 
but  they  refufcd  the  fame,  fince  their  decree  was  only  upon  a 
petition^  and  not  upon  a  claim  duly  given  in. 

The  appellant  thereupon  applied  by  petition  to  theCoartof 
Delegates,  praying  them  to  take  his  right  under  their  confideratton 
and  to  hear  and  determine  the  fame  ;  and  he  enforced  the  prayer 
of  his  petition  on  this  confideration,  that  the  fouadatioo  on 
which  the  refpondents  refufed  to  tranfmit  the  appeal,  (viz.  be- 
caufe  he  was  not  properly  a  claimant,  and  therefore  that  tbe 
judgment  given  upon  his  petition  was  not  fubjed  to  the  fame 
rules,  as  judgments  uponclaims>)  was  the  very  matter  in  difpniti 

(a)  By  the  ad  4  G.  T.  c  8.  power  wat  ginn  to  his  majefty  by  commtffioa  osder  tbc 
f  1641  r«al  of  Greit  Britain}  to  appoint  five  of  the  Englifli  Judaea  to  be  a  C.  urt  of  DciegitOi 
and  of  recoid  in  England  j  and  five  of  ibe  Scotii  Judgts  to  be  a  Court  o*  Delrgatet,  ardof 
record  in  Scorla'd^  to  hear  and  dctetmiQC  appcaU  from  the  <Ucjfions  of  t^.c  comiuJHDcn 
for  t.  e  foi  i'eiicd  eflaUt* 

and 
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^nd  WAS  properly  to  be  determined  by  the  faid  Court.  But  tht 
Court  of  Dele^tes,  having  advifed  this  petition  with  anfwerg 
made  thereto  for  the  refpondents,  on  the  24th  of  January  17249 
*^  refufed  the  deCre  of  the  petition ;  leaving  the  petitioner  to 
**  make  his  application  in  his  circumftantiate  cafe  for  rcdrefs  to 
**  the  proper  powers.** 

The  appeal  was  brought  from  "  a  fentence  or  decree  of  the  EatenJ, 
*'  Court  of  Delegates  in  Scotland,  made  the  24th  of  January  s4-F«^* 

M   1724."  »7*3-4. 

Heads  of  the  Appellant t  Arguments 

The  %8t  of  the  5th  of  George  the  ift,  as  it  gives  a  power  and 
liberty  to  every  perfon,  who  pretends  a  right  to  the  e dates  in. 
queftion,  and  that  the  forfeiting  perfons  were  not  feifed,  or  pof- 
feiTfd  thereof,  to  prefent  exceptions  together  with  the  grounds 
thereof,  to  the  Court  of  Seflion,  with  power  to  determine  thereon  ; 
fo  if  the  cafe  of  the  exceptant,  fliould  be  fuch  as  a  claim  might 
have  been  entered  for  before  the  refpondents,  or  if  it  appeared  that 
the  forfeiting  perfon  was  in  pofleflion,  &c.,  then  the  Court  of 
Seffion  isdifcharged  from  determining  thereupouj  and  the  fame 
is  to  be  heard  and  determined  by  the  trufteet.  in  the  manner  di« 
re^ed  by  the  %Ql  of  the  4th  of  the  king.  By  thefe  words,  the 
fame^  are  meant,  as  the  appellant  conceiveSj  the  exceptions  which 
the  Court  of  SeflSon  are  not  empowered  to  determine ;  and  thcre-^ 
fore  this  z6t  gave  the  refpondents  a  power  to  determine  upon 
fuch  exceptions  as  were  preftnted  to  the  faid  Court  of  Seffion^ 
and  of  which  that  Court  could  not  properly  determine. 

Ail  penal  laws  are  to  be  ftridly  interpreted;  and  though  any 
perfon  claiming  any  intereft  out  of  a  forfeited  eftate,  was  to  enter 
a  claim  \  yet  that  does  not  oblige  the  perfon  who  has  a  right  to 
the  eftate  itfelf,  and  to  which  he  thinks  the  forfeiting  perfon  had 
no  right,  to  enter  any  claim :  for  none  of  the  words  ufed  in  the 
a£l  dire^iog  claims  to  be  entered,  import  fo  much ;  and  this  is  the 
appellant's  cafe,  who  infifts  on  a  title  to  the  eftate  in  quettion, 
not  under  the  forfeiting  perfon,  but  as  a  bond  fide  purchafer  at  a 
judicial  fale,  paramount  to  him,  and  infills  that  the  forfeiting 
perfon  though  in  pofiefiion  had  no  title  at  all. 

The  refpondents  cannot  ^ive  themfelves  any  abfolute  jurifdic* 
tton,  when  it  is  limited  by  law,  and  fubje£led  to  the  review  of  a 
fuperior  court ;  and  if  they  refufe  to  tranfmit  an  appeal,  the 
Court  of  Delegates  may  interpofe  and  judge  whether  the  refufal 
is  reafonable ;  for  otherwife,  even  in  cafes  where  a  claim  was  re- 
gularly entered,  they  might  refufe  to  tranfmit  the  appeal  and  fo. 
make  the  Court  of  Delegates  quite  ufelefs  \  and  therefore  that 
Court  muft  judge  how  reafonably  the  refpondents  refufed  to  tranf- 
mit the  appeal  in  this  cafe.  If  the  appellant  has  a  right,  it  were 
hard,  that  he  (hould  lofe  his  eftate  without  any  fault,  or  that  the 
publick  (hould  enjoy  this  eftate  without  any  right  to  it.  What 
the  appellant  humbly  deGres,  is  to  have  his  right  examined ;  if  he 
had  a  right  and  was  a  purchafer  of  that  right  for  a  valuable  con- 

fidcration. 
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fidetatioDi  it. were  hard  to  deprive  him  of  the  ^ppoftODitj of 
having  ic  enquired  into,  that  hit  property  may  not  be  lofL 

Heads  of  tig  Refpondcnts^  Argument. 

The  refpondents  conceive,  that  it  is  unneceflary  for  then  to 
enter  into  the  coulideration  of  the  appellant's  title,  further  tl»ii 
to  fay,  that  a  decree  of  fale  pronounced  by  the  Court  of  Seffiooyin 
February  17191  could  not  zStGi  any  forfeited  cftatc.  Theappck 
lant^s  pretended  right >  and  the  rights  of  th<  pretended  crediturSi 
in  "whofe  names  the  cftate  was  decreed  to  be  fold  are  declared 
void  by  the  exprefs  words  of  the  ftatute  4  Geo.,  becauje  m claim 
was  entered /or  the  fame  ^  wit  bin  tie  times  limited  by  that  andfiihfequni 

Jlututes.  Though  they  are  a  Court  of  record  and  have  jurifdi^ioa 
the  fame  is  limited  to  the  particular  matters  mentioned  io  the 
ftatute ;  that  is,  they^  have  a  power  to  determine  claims  upoo 
forfeited  eftates,  entered  within  the  times  limited  by  the 
feveral  a£ls  made  in  that  behalf ;  but  were  not  empowered  by  any 
wOt  of  parliament  to  receive,  hear,  or  deteraiine  upon  any  claim, 
onlefs  fuch  claim  wsm  entered  before  thofe  timesy  and  the  wonli 
of  the  acl  giving  them  jutifdiAion  are  exprefs  to  this  purpofe. 
No  claufe  in  the  a£t  of  the  5  th  of  the  king  does  enlarge  the  time 
{or  entering  claims  before  them,  nor  does  it  extend  their  jnrifr 

^ilidion  further,  than  as  by  the  fatd  ^QL  of  the  4th  of  the  kingi 
00  the  contrary  it  gives  a  part  of  the  jurifdi^lion  formerly  in  them 
10  the  Court  of  Seffion,  and  leaves  the  other  part  of  their  joritdi^ 
tion  in  the  fame  condition  ic  was  by  the  faid  aA  of  the  4th  of  tbt 

•ung. 

By  the  fame  aft  of  the  4th  of  the  king,  the  determinations  and 
decrees  of  the  refpondents  were  declared  to  be  final  and  bindisi 
upon  all  parties  concerned,  except  the  claimant,  or  claim* 
ants,  fiiould  enter  his,  her,  or  their  appeal  againft  fuch  deoee  or 
determination,  within  20  days  after  the  fame  fiiould  be  m^de:  voi 
in  cafe  of  fuch  appeals  fo  entered,  the  commiiEoncrs  and  tniftfiM 
were  required  to  tranfmic  the  fame  to  the  Court  of  Delepttt 
in  the  manner  by  that  a£k  likcwife  direded  ;  and  the  Court  sf 
Delegates  were  thereby  empowered  finally  to  hear  and  detenniac 
fuch  appeals.  But  this  power  given  to  the  commiifioners  10 
review  and  tranfmit  appeals,  and  to  the  delegates  to  ddemuoc 
thereon,  was  only  upon  claims  entered  in  purfuaace  cf  fome  of  dit 
iaid  afts* 
Jo^gaent,  After  hearing  counfel,  //  is  ordered  emd  eJfudged  th^  ^ 
^1  J"-  petition  and  appeal  he  difmijfed^  and  that  the  dtcret  orfetOma  wf^ 
'  '*«'S-      Juig  the  petition  of  the  appellant  and  therein  complmned  of  he  efismtd^ 

For  Appellant,      Dun.  Forhet.     WUL  Hamiltm. 
For  Refpondents,  P.  Torke.         iR#«  Dyndeu^ 
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Ex  parte 

Thomas  Brand,  of  London,  Goldfmith  (a)^     Jppellant ;    Cafe  its* 
Sir  Alexander  Cumming,  of  Coulter,  Bart.      ReJ^mdent. 

2^  Jan.  1 724-5* 


O' 


Pmmffay  iVbf«.— It  it  objcded  to  a  proniflbry  DOte»  that  it  wai  not  holofraph« 
nor  figncd  before  witDefiet,  and  that  therefore  the  6gniog  anM  payment  of  the 
money  ought  to  be  proved :  but  it  having  been  granted  in  Londoof  the  ob» 
jediont  are  repelled* 

A  partial  payment  waa  to  lie  dedu£ked,  firft  out  of  the  inteitft|  and  afterwards 
oat  of  the  capital.     (Thefe  befbre  the  appeal.) 

U/kry,m^Pr0cefi.^A  defender  having  alleged  ufury  againft  a  pronlHery  M^ 
granted  to  the  porfuer*  the  porfuer  a  goUUoiith  or  banker  in  London^  ia 
oideied  to  contefa  or  deny  the  fiidiy  and  a  commiffion  is  granted  to  l«ord 
Chi  f  Jaftice  King,  to  take  extraAs  from  hit  books  he  refiding  in  LondoA. 

F«r«^a.— A  perfon  redding  in  London^  brings  adion  on  a  promiflbry  nosein 
Scociandy  againft  which  ufury  is  pleaded  $  the  clerk  it  ordered  to  retain  tl|e 
Doce  in  Court,  till  the  purfuer  ihould  transfer  to  hit  agent  in  Scotland,  « 
collaieral  fccurity  in  ftock  which  had  been  granted  by  the  defender, 

|N  the  20th  of  June  1720,  the  refpondent  then  in  London, 
granted  to  the  appellant  his  promiflbry  note  for  3000/.  nieii-> 
tioned  to  be  for  ralae  received,  payable  one  month  after  date ; 
and  he  depofited  with  the  appellant,  two  receipts  in  the  firft  fub* 
fcription  then  taken  in. by  the  South  Sea  Company  for  500/.  each. 
For  thefe  the  appellant  granted  receipt  in  the  following  termSt 
*'  ReceiTcd  of  Sir  Alexander  Cumming  Baronet,  two  South  Sea 
^  firft  fubfcriptions  for  500/.  each,  which  I  promife  to  return  on 
'*  paymest  dT  .3000/.9  on  or  before  the  20th  of  July  next,  and 
^*  in  default  thereof  am  empowered  to  fell  the  fame  at  market 
^*  price,  and  be  accountable  to  him  for  the  furplus,  if  any,  the 
^*  firft  and  fecond  payments  being  made  thereon." 

The  appellant  fometime  afterwards  brought  his  adton  before 
the  Court  of  Seffion,  againft  the  refpondent  upon  the  faid  pro* 
miflbry  note,  in  which  he  ftated,  that  at  the  requeft  of  the  re« 
fpondent  he  had  continued  payment  of  faid  note,  firft  to  the  25th 
of  Auguft,  and  then  to  the  25th  of  September  following,  having 
during  that  time  receiyed  payment  of  360/.  part  thereof ;  and 
that  though  the  appellant  feveral  times  prefled  the  refpondent, 
tl^at  he  might  be  at  liberty  to  fell  the  faid  two  fubfcrijption  receipts^ 
yet  he  declined  to  confent  thereto. 

This  caufe  coming  to  be  heard -before  the  Lord  Ordinary,  the 
refpondent  at  firft  took  an  objefiion,  that  the  note  not  being  of 
his  hand  writing,  nor  figned  before  witnefies,  the  appellant  ought 
to  prove  the  figning  of  the  note,  and  payment  of  the  money.  The 
appellant  anfwered,  that  the  note  being  granted  in  London,  and 
bearing  to  be  for  value  received,  the  appellant  was  not  obliged  to 
prove  the  payment  of  the  money  nor  the  refpondent*  s  figning  the 

\m)  The  goldfmidts  were  at  that  period  alfo  fiCfuntly  baok«rS|  as  the  appellant  ap. 
pfwsto^Tebeea* 

note. 
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tibte,  unlcfs  he  would  deny,  that  he  had  figned  it.  The  rt- 
fpondent  having  failed  to  confefs  or  deny  whether  the  note  wai 
granted  in  LondoPi  as  dire£ted  by  the  Lord  Ordinary*  his  Lord* 
fliip  on  the  I2th  of  July  1*723,  **  repelled  the  nullity  objcficd, 
•*  inrefped  of  the  anfwer^and  held  the  refpondent  as  confcffcd, 
*<  that  the  note  was  figned  in  England  }  and  in  refped  the  re- 
**  fpondent  refufed  to  prove  his  defence  habilly>  decerned  coo* 
**  form  to  the  conclufions  of  the  libel." 

Againft  this  interlocutor  the  refpondent  prefented  a  rcprcfent^ 
atton,  infifting  that  the  note  was  void,  becauft,  as  he  dated,  the 
appellant   had  taken  more  than  legal  intered,  and  at  the  nte 
of  fix  per  cent,  per  month.     This  the  appellant  denied,  and 
the  Lord  Ordinary  on  the  30th  of  July  1723,  "  found  that  die 
•*  appellant  having  acknowledged  that  there    was  360/.  of  the 
•*  fum  on  the  note  paid  by   the  refpondent,  the  fame  was  to  be 
*«  deduftied  from  the  intereft  due  on  tlic  faid  note  for  the  timci 
•*  and  the  remainder  out  of  the  capital ;  and  before  anfwcr  al- 
•*  lowed  the  refpondent   to  prowc/cripto  or  by  witneffes,  that  at 
*<  granting  the  faid  promiflbry  note  there  was  intereft  at  the  rate 
••  of  6  per  cent,  for  one  month's  forbearance,  accumulated  and 
•«  inferted  in  the  faid  note,  whereby  the  fum  in  the   note  was 
•«  made  30C0/.  5  and  that  thereafter,  and  for  the  two  feveral  and 
•*  fubfeqnent  months  that  the  payment  of  the  aforcfaid  note  wai 
•♦  continued,  there  was  paid  at  each  of  the  faid  continuations! 
«  prenaium  or  intereft  at  the  rate  of  6  per  cent  for  the  month  f'and 
granted  a  commiOion  for  examining  witnciTes,  and  allowed  the  re- 
Fpondent  to  prove  fcripto  fo  far  as  he  Ihould  not  prove  by  witncffci. 
Againft  this  interlocutor  a  reclaiming  petition  was  prefented  f* . 
the  refpondent,  and  after  various  proceedings,  the  Court,  00  tbt 
23d  of  January  1724,  "ordained  the  appellant  to  tonfefsordcoj 
«*  how  much  of  the  fum  of  3000/.  was  delivered  by  the  appellant  tt 
*•  the  refpondent,  and  whether  upon  the  2Cth  of  July  and  25th  of 
^"  Auguft  1720,  he  received  the  fum  of  360/.  in  two  moictiesiand 
•*  direfted  the  appcllant^s  agent  to  declare  what  he  knew  in  fth- 
««  tion  to  thcfc  fads."     And  on  the  7tbof  February  thereafter, 4k 
Court,  «*  ordained  cither  party  to  give  in  condefcendanccs  of  At 
««  fpecial  fafts  alleged  by  either,  and  granted  commiffiontok^ 
«•  fpcd  the  appellant's  books,  and  take  excerpts  out  thereof  « 
•*  what  may  concern  any  of  the  points  in  the  condefcendatifl^ 
"  and  tranlmit  thefc  excerpts  with  the  repTort  of  the  comdiilBflOi . 
and  alfo  to  take  the  depofitions  of  witneffes. 

The  refpondent  gave  in  a  condefccndancc  but  the  appeUa»^J^ 
claimed  againft  the  laft  interlocutor ;  and  after  anfwcrs  the  C^ 
on  the  20th  of  February  1724,  *•  fuftained  the  promiflbry J«JJ 
**  to  be  a  good  title  of  aAion  ;  and  before  anfwer  as  to  the  dW 
**  points  allowed  a  probation  of  the  feveral  fails  in  the  Ttffit^. 
••  dent's  condefcendanccs  given  in;  and  granted  a  comiaMMI, 
•«  to  the  Lord  Chief  Juftice  King,  to  examine  witncfles<  (ti 
«*  make  infpeflton  of  the  appellant^s  books,  and  ^ke'^f^^C 
««  therefrom  of  all  fuch  fa£ls  as  relate  to  the  points  coataineqjl 
•<  the  condefcendance,  rcferrhig  to  the  Lords  in  cafe  t>f  the  ajJ* 
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'^  t>enant'8  refuiinf^  to  prpdace  his  booki»  to  confidor  tb^  tnipOfC 
**  thereof  at  adTifio^  the  probation ;  and  referving  to  tbeiiirel?«a 
*<  after  probation,  the  confideration  whether  or  DOt»  upon  the 
^'  refpoodent's  failing  of  payment  upon  the  day.  to  which  the 
'*  payment  was  lad  continued,  the  appellant  waa  ncccfTartly  ob** 
**  liged  to  fell  out  at  market  prices  the  two  South  Sea  fubfcrip*  , 
'*  tions,  depofited  in  his  hands,  towards  payment  of  the  fumfor 
••  which  they  were  dcpofited^^ 

The  refpondent  afterwards  prefented  a  petition  praying  that 
the  Court  would  ordain  the  clerk  of  the  procefs  to  keep  in  hia 
cuftody  the  promiffary  note  granted  to  the  appellant ;  and  ordain 
the  appellant  to  exhibit  and  produce  in  the  clerk's  handsy  the  two 
depofited  fubfcriptions  of  500/.  each,  or  to  transfer  to  the  clerk 
fuch  ftock  as  came  in  place  thereof.  After  anfwers  for  the  appel* 
laut,  the  Court  on  the  asth  day  of  February  1724,  **  ordaioeA 
^^  the  appellant  to  transfer  to  John  Hamilton  his  h€toi$  this 
^^  ftock  which  came  in  place  of  the  fubfcnptton»  to  be  made  forth<» 
^*  coming,  as  the  Lords  in  the  event  of  the  procefs  (bould  find 
**  juft^  orotherwifetofind  caution  to  make  the  fiime  forthcoming 
**  betwixt  and  the  faid  day ;  and  difcharged  the  clerk  to  give  up 
**  the  promifllry  note,  until  fuch  time  as  the  depo£t  was  tran£» 
<'  ferred,  or  caution  found  by  the  appellant  as  aforelaid/* 

The  appeal  was  brought  from  **  federal  interlocutory  fenteaces  ^"^T'v 
**  of  the  Lords  of  Scifion  of  the  23d  of  January*  ^\h^  aotb,  and  aiftV-^ 
•'  25th  of  February  1724." 

Heads  of  thi  Appellanfs  Argument. 

As  the  tranfaAions  in  queftion  happened  in  England  the  appel« 
lant  conceives,  that  the  judgment  of  the  Courts  in  Scotland^ 
ought  to  be  agreeable  to  the  laws  and  cuftoms  of  the  place  where 
the  tranfa^iion  was  entered  into* 

He  conceives  further,  that  he  was  neither  obliged  by  the  lawa 
of  Scotland,  nor  of  England,  by  himftlf,  or  his  attorney  or  ageo^ 
to  eoofefs  how  much  of  the  3000/.  was  paid  to  the  refpondent* 
unlefs  the  refpondent  at  fame  ttmeofiered  that  the  note  fliould 
ftand  as  a  fecurity  for  the  money  really  advanced,  and  agreed  to 
pay  what  was  really  lent*  and  to  waive  all  penalties. 

The  examination  and  infpedion  of  the  appeIUot*s  books,  for 
which  the  commiflioo  was  granted,  was  to  oblige  him,  if  what  the 
refpondent  ftated  were  true,  to  produce  evidence  to  co«vid  kim 
of  ufory,'  by  which  he  might  be  fubjefted  to  penalties  in  England^ 
M  ivellaa  to  the  lob  of  ahrge  fum  of  money  in  Scotland,  and  this 
without  dire Aiog  any  allowance  to  be  made  to  him  of  the  monejr 
that  fliould  appear  by  the  books  to  be  infpeAed,  to  be  reaily  and 
hnaJUe  lent  to  the  refpondent.  The  appellant  cesteodSj  that 
this  part  of  the  Judgment  is  contrary  to  the  kno#n  rules  of  pro* 
#eedings  in  all  Uourts,  and  inconfiftent  with  the  common  riiles  o( 
jiaftice. 

The  interlocutor  of  the  20th  of  Febnrary,  winch  grants  a  com* 
milBoiit  referres  to  the  Cotsrt  a  power  of  detetmining  whether  the 
appellant  was  neoeflarilj  obliged  to  £eU  the  fubfcriptions  on  the 
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4r«fpradent's  fuhite  Co  pay  the  moiiey  ;  but  this  kimt  die  wboli 
canfe  at  open  and  anfcttled  after  the  exammadoa  of  witnefllci 
«nd  piodu^ion  of  boob,  as  if  no  ftich  proceedkiga  had  boen ; 
fo  that  ali  the  cxpence  and  delay  to  be  theteby  tncuned  might 
be  fruitlefs. 

The  enjoining  the  appellant  to  transfer  the  Sooth  6ea  ftodtf 
fHrifing  from  the  two  500A  fubfcriptions,  (whicb  covers  but 
a  fmall  part  of  the  debt),  or  otherwife  to  find  ctntion  to  put 
the  fame  out  of  his  own  power  j  and  the  ordaining  the  clerk,  not 
to  give  up  tp  the  appellant  the  promiflbry  note  entrnfted  in  hii 
hands,  are  apprehended  to  be  very  hard  and  nnufnal.  They 
tend  to  fttip  the  appellant  of  all  means  of  ever  obtaimngfih 
tisfa&ion  from  tl^  refpondeot,  and  make  him  quit  the  only 
fecurity  he  has  for  payment  of  a  finall  part  of  the  WMCf 
<dBe« 
juagmeAt,  This  day  being  appointed  to  hear  counfel  upon  thb  petitisB 
ft  7  Jio.  and  appeali  coaniel  accordingly  were  called  in  to  be  heard  1  and 
i7*4-i*  coanfel  appearing  only  for  the  appellant,  proof  was  made  of 
the  due  fetvice  on  the  refpondent*s  agent  of  the  older  for  hear- 
ing the  faid  appeal ;  and  thereapon  the  counfel  for  Ac  |ppd- 
lants  were  heard^  and  dne  confideration  had  of  what  was  oflined 
in  relation  to  the  canfe. 

//  £r  ordifid  and  adjudgid  that  the  fad  peikkn  and  ofPiJ  M 
4ifmi§td^  Bind  thai  the  fiviraliuterbcut^ry  fintnua  therein  eemfkUxd 
tf  be  affirmed. 

For  Apjtellant,         C  TCeHboU        WHL  Hamibon. 
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Cafes  On  three  appeals. 

^jJ.ir7»,The  Commiffionera  and  Truftccs  for  the 

Forfeited  liftates,         -         -  -  Appetlafih\ 

George  Lockhart  of  Carnwath,  Efq;.       -     Refpondent^ 

6th  F/J.  l^^^'S• 

Prffini^9iem'-B«9J.-^Bo^*ioi  peonod  giaatei  to  an  ad?octtS|  rfwiniik  fit 
iideot  of  ihe  Seffion,  during  hit  continuance  to  be  an  adtDcane*  arc  Ibcd  «^t 
after  his  drath  by  his  Ton,  Is  wholly  rcmainiog  dur^  after  the  lapfe  «f  tgtti 
many  yean  from  their  dates;  and  aic  Cuftained  dil  the  ciat«of  rfaefraoia^ 
bttcomteg  PKideatof  the  Sefiioii«  his  fon  givins  hSsoathof  cr«risfi<Jtta 
aojf  ptymcnti  made  on  thedebu  acclaimed. 

ift  TPeJkl*    r^  OBERT  Earl  of  Seuthe&i  dcccafed,  on  the  a8tL  Of  April 

16741  granted  a  bond  of  pcnlion  to  Sir  George  Lockjurtj 

the  rcfpondent's  father,  for  the  payment  of  300  merks  J^a^ljtp 

hiai»  his  heirs,  ^executors,  and  affigtiec^,  during  bis  cootinasncs 

.  to  be  an  advocate,  by  two  half-yearly  payments^  the  firft  eooi- 

il^Cttcing  at  Mattininas  J<S7^. 
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The  refpondent's  father  continned  to  pradt(fc  as  an  advocatCi 
tin  the  tft  of  January  i696i  when  he  was  made  Lord  PreHdent 
of  the  Seffioo.  He  died  in  i689>  leaving  the  refpondeDt,  1ri« 
foQi  about  eight  years  of  age  ;  the  refpondent  was  confirmed  exe«< 
cotor  to  his  father^  by  the  commiflTaries  of  Edinburgh^  on  the 
23d  of  January  1690. 

After  the  attainder  of  James  late  Earl  of  Soathefb,  and  feixure 
of  his  eftate  real  and  perfonal  by  the  appellants,  the  refpottdent 
entered  his  claim  before  them  on  the  faid  bond,  for  the  faid  fum 
of  300  raerk$  yearly  from  Martinmas  1674  to  January  168^. 

This  claim  came  to  be  heard  before  the  appellants,  on  thtf 
\fk  of  September  1719,  when  they  were  pleafed  to  difallow  and 
<ls(Aufg  uie  fame.  '       -,  M  - 

The  appellant  thereupon  appealed  to  the  Court  of  Delegates, 
who,  after  hearing  counfel  for  both  parties,  on  the  ^d  of  March 
17I4  **  reverfed  the  decree  of  the  faid  commiffioners,  with  this 
*^  qdality^  that  the  refpondent  do  make  up  proper  titles  in  hit 
^  perfoa  tp  the  faid  debt,  before  he  receive  debentures  from  the 
**  aj^cllants,  and  alfo  give  his  oath  of  creduiiry  as  to  any  pay-* 
'^  oacnt  made  of  the  debt  acclaimed,  and  re[lri£l  the  faid  claim 
^  to  the  time  till  the  faid  Sir  George  Lcckhart  wa^  made  pre* 
•«  fident  of  the  Seffion.** 

The  firft  appeal  was  brought  from  ^'  a  decree  of  the  Cotift  of  Entered. 
^  Delegates  in  Scotland,  made  the  3d  of  March  1724."  *3  Wirch 

An  appeal,  of  a  nature  precifcly  fimilar,  was  at  fame  time  ^[^^^ 
prefented  by  the  appellants  on  the  following  cafe  :  *  *** 

George  Earl  of  Marifchal,  deceafed,  on  the  loth  day  of  March 
1673,  executed  a  bond  to  the  faid  Sir  George  Lockhart,  reciting, 
that  he  having  many  experiences  of  the  found  and  wholefome 
advices  and  good  fervices  dope  to  htjn  by  his  trufty  and  faithful 
friend  Sir  George  Lockhart,  advocate,  his  ordinary  adrocate  and 
couufellor,  in  his  aflFairs  and  bufinefs  at  law  ;  and  beingVery  feni^ 
lible  of  the  trouble  and  pains  he  was  put  to  therein,  and  being  de* 
firous  in  fomc  menfure  to  remunerate  his  ktndiiefs,  and  trufting 
he  would  continue  the  fame  towards  htm,  therefore  he  obliged  him- 
felf  to  pay  to  the  faid  Sir  George  Lockhart,  his  heirs,  executors, 
or  aflignees,  the  fum  of  400  merks  Scots  money,  in  name  of  pen- 
Hon,  yearly,  in  time  coming  during  the  faid  Sir  George's  coutinu- 
ijog  to  be  an  advocate. 

A  clkim,  iimilar  to  that  in  the  firft  appeal,  was  entered  by  the 
refpondent,  on  the  forfeited  eflate  of  the  Earl  of  Marifchal,  on 
account  of  this  bond,  which,  on  the  16th  of  September  iy2o, 
was  difallowed  by  the  appellants  ;  but,  upon  an  appeal,  the  Court 
of  Delegates,  on  the  3d  of  March  1724,  reverfcd  the  judgment 
of' the  appellants,  and  decided  as  in  the  firft  appeal. 

The  fccond  appeal  was  brought  from   "  a  decree  of  the  Court  Enf<-^^. 
«*  of  Delegates  in  Scotland,  made  the  3d  of  March  1724."  aS  ^^'^h 

l^he  appellants  alfo  prcfcnted  a  third  appeal,  on  the  following  'J*\^' 
cafe:  -  ^  ****""* 

Alexander,  late  "Earl  of  Linlithgow  and  Callender,  deccafed, 
on  the  iith  of  February  1676,  executed  a  bond  for  paying  to  the  , 
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lai(<  Sir  GcMpt  Lookatt,  daring  all  die  4a?t  ef  bis  lifetime,  at 
Icatt  during  his  concinuing  to  be  employed  in  his  aflFaira,  and. 
vntil  the  faid  penfion  fliould  be  recalled  and  difchargedj  the  fun^ 
of  400  merks  Scots  yearly. 

The  refpondent  madr  a  claim  limilar  to  the  two  former  on  the 
forfeited  eilatc  of  the  E^rl  of  Linlithgow  and  Callendcr,  on  ac- 
count of  the  Ufl  mentioned  bond ;  but  his  claim  was  d  if  mi  (led  by 
the  appellants  on  the  20th  of  Auguft  1720.  He  brought  his  ap- 
peal to  the  Court  of  lyelcrgattSi  who,  on  the  faid  3d  of  MarcU 
17241  reverfcd  the  judgment  of  the  appellants^  and  decided  as  in 
the  two  former  appeals. 
l^^l^  The  third  appeal  alfo  was  brought  from  "  a  decree  of  the  Court 
J7^.^«       ^  of  Delegates  in  Scotland,  made  the  3d  of  March  t724A> 

Heads  of  the  Appellants^  Jlrguiment. 

The  decrees  of  the  Court  of  Delegates  are  founded  on  a  fup- 
polition,  that  theannuul  penfionsare  in  arrear,  and  unpaid^'frooa 
the  rime  of  granting  the  rcfpedive  bonds ;  and,  tlut  no  part  was 
ever  paid  to  Sir  George  Lockhart,  which  is  conceived  to  be  in- 
crtdible. 

For  thefe  Ixynds  have  never  been  put  in  fuit,  nor  has  any  dili* 
gence  been  done  for  non-payment  of  the  faid  yearly  penHoos  ;  Bci* 
tber  by  the  refpondent's  father,  nor  his  tutors  or  curators,  during 
his  nrinority,  nor  by  himfilf  fmce  he  came  of  age,  except  entering 
the  aforefaid  claims ;  and  no  proof  was  offered,  or  brought^  of 
any  fervice  performed  by  the  faid  Sir  George  Lockhart,  to  any  of 
the  faid  earLs  who  granted  the  bonds  claimed,  nor  of  any  arrearl 
rtfting  in  refped  thereof,  though  tiie  condition  of  granting  ooe 
of  thefe  bonds  was  exprtfled  to  be  for  fervices  to  be  done  4  and 
the  £ar1  of  Callender,  grantor  of  one  of  the  bonds,  died  feag 
before  the  refpondent's  father.  Such  penfions  are  in  ofe  t«  k 
paid  annually,  though  it  be  impoflible  in  the  prefent  cafe  to  te-> 
cover  the  releaft- s  of  fuch  annual  payments.  Befides,  when  dit 
rrfpondent,  or  bis  tutors,  made  up  titles  in  his  pcrfon  U)dir 
•  ptxfonal  eftate  left  by  his  father,  no  notice  was  taken  of  the  fan 
now  claimed. 

Heads  of  the  Refpmdenfs  Argtsmtnt. 

As  the  bonds  in  queftton  are  admitted  to  be  legalarly  cxcnred, 
they  are  not  to  be  taken  away  by  prefumptiont  of  aoy  kiod.  If 
a  bond  if  not  fued  for  in  40  years  after  its  date,  it  is  then  barred 
by  the  ftatute  of  limitations  in  Scotland  \  but  if  any  aQjoa  is 
commenced  in  that  time,  nothing  can  take  away  the  bond  but  ta 
aAual  proof  of  payment ;  for  as  the  obligee  is  not  obliged  to  fse, 
his  having  the  original  bond  in  his  pofleflion,  is  a  ptefumptiMi  of 
non  payment;  and  if  fuch  wBCxon  be  commenced  in  40  yean, the 
obligee  will  be  entitled  to  recover  payment. 

It  is  true,  the  earlieft  of  thefe  bonds  was  executed  io  1673, 

and  the  laft  yearlv  fums  payable  upon  all  of  them  became  due  in 

1686;  but  the  refpondent  was  12  years  of  the  time  a  mioor,  aad 

•617.  c.  a.  it  is  ezprefsly  provided  by  ad  of  pafliaoncot  1617,  c.  la.  **  That 

••in 
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<<  no  die  courfe  of  the  faid  40  years'  prefcription  the  years  of 
*<  minority  and  lefle  age  (liall  no  ways  be  counted,  but  only  the 
^*  years  durini^  the  which  the  parties  againft  whom  the  prefcrip- 
*'  tion  h  ttfed  aad'  obje£led  were  majors^  and  paft  ai  years 
*«  .of  age/' 

The  refpondenf's  claim  was  entered  in  171 8»  not  quite  19 
years  after  the  laft  payments  became  due  on  the  bonds,  including 
the  years  of  the  refpondent's  minority,  nor  above  33  years  from 
the  date  of  the  oldeft  bond,  exclufive  of  his  minority. 

There  is  no  neceffity  for  the  refpondent's  proving,  that  his  fa- 
ther rendered  any  fervice  as  an  advocate  to  the  late  £arl  of  South* 
cfkm  Bonds  of  this  kind  ?re  given  merely  as  retaining  feesi  and 
are  payable  whether  any  fervice  be  done  or  not.  The  recital  of 
this  bof|d  is  for  certain  good  dads  done  and  performed^  and  to  be  done 
and  purfrrmed^  and  the  penfion  thereby  granted  is  payable  to  Sir 
George  Lockhart,  his  heirs,  executors,  and  aflignees,  during  bis 
emtinuing  to  h  an  advocate  \  which  plainly  (hews,  that  any  proof 
of  fervice  yendered  was  not  neceflary ;  and,  iudeed,  in  the  na- 
ture of  thit  cafe,  fuch  proof  cannot  be  had. 

Such  penfions  are  f<r)dom  or  never  paid  annually  \  on  the  con* 
trary,  they  are  frequently  and  ufually  left  unpaid  for  a  great  many 
years  together.  In  the  cafe  Mrs.  Black  and  Sir  Peter  Frafer^  upon  Na.  4*'.  •r 
an  appeal,  it  was  determined  that  the  penfion  ihould  be  paid  j^J'^^*''^* 
though  a  great  many  years  in  arrear. 

It  is  of  no  moment  that  difcharges  cannot  now  be  caGly  re- 
covered^ for  that  will  be  an  argument  againft  all  debts  that  axe 
fbed  at  any  diftance  of  time :  and,  on  the  contrary,  it  is  to  be 
prefumedy  that  the  obligee  having  the  bond^  the  debt  is  not  fatif* 
ned  unlefs  difcharges  are  produced. 

i^fter   hearing  counfel  on  the  fird  appeal,    //  is  ordered  and  Jn^rani^ 
ei^udged^    that  the  fame  he  dijmijfed  2  and  that   the  decree  therein  ^/***' 
^mpittimd  of  J  with   ref^B  to  the  bond  claimed  by  the  rejpondent^ 
iOeged  to  have  been  given  to  Sir  George  Lockhart^   his  fathir%  bj 
R(ifrt  late  Earl  of  Southe/k^  he  affirmed. 

A  fioiilar  judgment  was  feparatciy  pronounced,  of  fame  date, 
in  the  two  other  appeals. 

For  AfpeOanti,  P.  Terh.  C.  Wearg. 

Fbr^Revpondent,  C  Talbot.        WiU.  Hamiken. 
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Cafe  119.  The  Commiffionfrs  and  Truftces  of  the  For- 

feited  Eftates,  -  .  *         Jffelbnit; 

Elizabeth  StcYenfon,  Widow  of  Archibakl 
I^itcairu  of  that  Ilk^  Doctor  of  Medtcyie,    R^^^cnddA 

13th  iv*.  1724-5. 

HVftj^— Otgfrioiw  granted  in  Pnfsn  before  TrU/.-<-The  f  ai)  ef  WiflM, 
wbtlc  in  fr'rfon  previoui  to  his  trial  «ad  atttiiidAr  lar  higb  tnite»  p9»i 
receipts  beating  to  be  for  mottey  a4v4iwe4  u>  him*  biU  tfiffe  #e  iM||li*"^ 
io  whole. 

]C  U  l«Mid|  hower^rf  that  he  was  entitled  to  be  sTTniented  oat  of  IXidie 
■t  that  pcrtodi  and  to  apply  fboney  to  the  ckpenoet  of  his  tfial,  «A ArJii 
miinienBDce  in  piifos  for  three  monihsi}  aadittfMh  cxpoici**^^ 
money  (S972/.  31}  is  modified. 

GEORGEs  late  Earl  of  Winfon,  was  taken  pfironer.  attoiigft 
Che  rebels,  at  Prefton»  on  the  13th  of  November  inii*^^ 
cmnmitted  to  the  Tower  on  the  10th  of  December  foHotrfat 
Upon  tlie  21ft  of  January  1716,  the  earl,  while  in  confincltotf 
in  the  Tower,  granted  a  faftory  to  the  rcfpondcnt  for  leijlng*^ 
rents  of  bis  eftare  ;  in  virtue  of  which  (he,  accorifing  toKrM 
acknowledgoient,  received  to  the  amount  of  1135/*  5f*  iCiCu^' 
ling.     The  carl  alfo  delivered  to  the  rcfpondcnt  two  rc&ipw  foe 
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money,  the  one  for  looc/.  bearing  dale  the  6th  of  tthrnwtj^ 
^  other  for  4000/.  bearing  date  the  x6th  of  fame  mtotfaj  ^ 
obliged  himfelf  to  allow  thofc  Aims  to  the  refpondent  «i  ttttj^* 
tog*  He  was  afterwards  attainted  of  high  treafoni  upofi  |in^ 
'  peacbttient  before  the  Lords  in  Parliament,  and  his  fAiH'^^ 
veiled  in  the  appellants  for  the  ufc  of  the  public.   ' 

The  refpondent  afterwards  entered  a  claim  ai  a  'hwfbtrtP 
dltor  befoic  the  appellants,  in  terms  of  ftc  a^lG;  r/*^^p*^ 
**  ing  commiiEoners  to  inquire/*  Src«^  cliargiiig^hiVfelf  With  "* 
fcid  film  of  1135/.  5/.  ic^.^as  received  of  t^f  Vcnti  6f  A'J  ^ 
of  Winton's  eftatc,  and  claiming  the  fum  o^  3879/.  i'4J.  ^^^ 
the  balance  remainio|td^  ^pon  the  faid  receipts  of  cafb  adrinced 
by  her  to  the  ei«JU  Thia  claim  being  heard  before  the  it^peVaae) 
they,  on  the  17th  of  Semptember  17 19,  *'  Found  that  die^ 
**  receipts  or  bills  were  given  to  the  refpondent  by  the  laic  W 
<•  of  WiatoD,  after  the  articles  of  impeachment  were  cihi^ 
**  againft  him,  and  during  the  time  of  his  trials  wberronbe*|^ 
^*  convi^led  and  attainted,  and  no  ^roof  offered  of  the  Taloabk 
"  coniideration ;  and  therefore  difmiflcd  the  faid  claim/ 

The  refpondent  prefented  her  appeal  to  the  Court  of  DdepW 
againft  this  judgment  of  the  appellants ;  and,  after  a  bearing/^ 
the  caufc,  the  Delegates,  on  the  ill  of  March  1723,  ^'  RewrW 
*<  the  judgment  of  the  appellants,  and  found  that  the  fsi<l  ^ 
<^  earl  was,  during  the  time  of  his  imprifonment  at  Londodi  «*' 
**  titled  to  be  maiiitained  and  fupplied  out  of  his  means  and  eftare 
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^  forfeittd,  in  fo  {w  as  wit  ncctfflSwjr  Jfof*  hit  faM  oiamteiiatu;ek 
*^  and  defence  in  the  criminal  profecution  for  high  trcafpa  car- 
^*  ried  on  agkinft  him  ^  and  remitccd  the  refpondem's  claim  ta 
**  the  appellants  in  order  to  take  further  evidence  of  the  xefpon- 
'■K'tfent's  having  advaaced  money  to  the  (sdd  late  earl^  an(}  to  oon- 
^  fider  what  fum  or  fams  of  money  flioald  be  modified  as  tha 
**  neceffiry  maintenance  and  fupply  of  the  ftid  late  earl»  during 
*^  his  faid  imprifonment  and  criminal  profecution  aforofaid ;  and 
^  in  To  far  as  tbqr  Should  find  the  fame  equitable^  to  ftate  that 
^  fom  as  a  debt  apon  the  means  and  eftate  of  the  faid  bite  eax( 
•*  attainted/' 

Tberef^KMident  now  broi^ht  evidenee  on  her  part  of  the  fur* 
nilhings  to  the  eari,  and  the  appellants,  upon  confldering  th« 
fame,  on  the  i4thof  O^ober  1723,  '<  Found  that  the  refpon- 
*<  dent  did,  during  the  imprifonmem  of  and  criminal  profeeutioo 
*^  agatnft  the  (aid  late  Earl  of  Winton,  remit  and  pay  to  his  uCa 
^  feveral  fttms  of  money  \  but  that  the  fum  of  2059/.  i/«  8^ 
<<  fterling  was  fufficient  for  his  neeeiTary  maiotenance. during 
^  fiich  his  imprifonmenr,  and  fdr  his  defence  in  the  faid  criminal 
*'  profecution  for  high  treafon  carried  on  againft  him ;  and  as  it 
^<  appeared  to  them  that  the  Lords  Delegates  by  their  decree, 
<<  dated  the  14th  of  December  1722^  made  upon  the  appeal  of 
^  Charies  Menztes,  the  faid  late  earrs  folicitor  in  parliament^ 
^*  againft  a  decree  of  the  appellants,  which  they  thereby  re« 
<<  verfed,  had  found  the  faid  Charles  Menzies  a  juft  and  lawful 
*^  creditor  on  the  faid  eftate  for  the  fum  of  216/.  3/.  fterling^ 
**  and  that  the  refpondent  by  her  faid  ^laim  had  acknowledged 
"  the  receipt  of  1135A  ;x.  lod*  fterling,  after  dedu&ion^of  hsf 
^*  chargesi  and  exchange  of  remittances,  which  fums  of  216L  3/. 
^  and  1 135/.  5f*  lod,  they  decreed  to  be  dedudied  out  of  the 
*'  faid  fum  of  2059/.  is.  Sd.y  which  reduced  the  fame  to 
<*  707/.  12/.  10^.  which  they  decreed  to  the  refpondent  in  full 
^  of  ber  iaid  claim,  and  of  all  demands  {he  had  againft  the  faid 
"  late  earl's  eftate/' 

The  refpondent  prefented  a  fecond  appeal  to  the  Court  of  De* 
legates ;  and  after  fundry  proceedings,  they,  on  the  9th  of  March 
1724,  *<  Found  that  to  the  fum  of  707/.  ta/.  ic^«  of  balance 
^  found  due  to  the  refpondent,  there  be  added  the  fum  of  9x3/. 
<<  is.  4 J.  in  lieu  of  her  expences  on  the  faid  late  earl's  trial,  and 
<'  maintenance  whilft  in  prifon,  both  which  fums  extended  to 
**  1620/.  14/.  2d.  fterling;  and  found  that  this  fum  of  1620/. 
^^  t4/«  2d.  is  10  bear  intereft  from  the  2d  day  of  Auguft  1716$ 
*'  and  remitted  to  the  refpondents  to  ifiue  debentures  ao« 
f'  cordingly." 

The  appeal  was  brought  from  <<  a  decree  of  the  Court  of  Do*  £a*eicd, 
^»  legates  in  Scotland  of  the  9th  of  March  1724."  *5  M*fch 

Heads  fi/ti^  Appillanis^  ArgumenU 

By  the  decree  of  the  Delegates  the  Earl  of.Wint<m's  eftate  «f 
charged,  iq  the  prejudice  of  the  public,  with  no  kfsthan  2972/. 
3it  Iberling  for  iiis  maiutenance  in  prifon  for  thiec  mf sth%  and 
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l!be  ezpeneei  of  hit  tritl,  fritboat  toy  evidfaoe  ibat  mj'  fucli 
fum  wu  applied  in  that  way :  and  ttie  appeUants  cbnceivc,  ikat 
the  fam  of  2059A  taxed  by  thenii  wa§  more  than  fuffictcnt  (or 
tbefc  purporei* 

The  Court  of  Del^ftales  hat  decreed  to  the  refpondent  the  fiMi 
of  2756/.  counting  what  (he  levied  out  of  the  eftate^  whereas 
by  her  own  evtdencei  lame  aa  it  ii,  no  more  appears  to  h«ve 
been  advaneed  by  her  to  the  eirrl  than  the  fum  of  1312/. 

It  does  not  appear,  chat  the  money  in  qucftton  was  advanced 
for  the  earl*8  maintenance  before  his  attainder,  or  his  deftnce  oa 
his  trial ;  but  from  the  circumftances  of  the  cafe,  it  is  more  pro* 
bable,  that  it  was  taken  op  by  him  to  biiiig  about  his  cfcapc*  and 
to  fupport  him  abroad  after  his  attainder. 

The  real  eftate  of  the  forfeiting  pcrfon  is  by  aA  of  parliament 
veftrd  }n  his  maj^fty  from  the  a4th  day  of  June  1715 ;  and  the 
^ower  given  by  that  tO,  of  entering  claims  io  eharge  fuch  real 
eftate,  is  only  for  rightSt  debts,  or  incumbrances  afieAing  the 
fame,  before  the  day  whereon  ic  is  rrfted  in  bis  majeft.y:  but 
the  debt  claimed  in  thia  cafe,  is  not  pretended  to  bare  been  in* 
curred  tin  fereral  months  after  that  day. 

HioJs  tfthc  ReJ^denfs  Argutmnip 

.  The  appellants  admitting  that  the  late  earl  was  entitled  to  be 
fupplicd  out  of  his  eftate  during  his  imprifonm^^iHf  lb  fai  aa 
was  nectflary  for  hb  maintenance  and  defence,  it  is  iK>t  matttul 
that  the  fiid  receipts  bear  date  after  the  24tb  of  June  1715*  Ifona 
which  pet iod  the  eftate  was  to  be  veiled  in  bis  msjcityt  or  the 
{3th  of  November  171 5»  from  which  period  the  earl  was  to  ftand 
attainted.  It  appears  by  fuflieient  evidence,  that  the  faid  receipts 
were  executed  by  the  carl,  before  his  attaiivder,  at  the  timea  ihcy 
vefpfQively  bear  d^te. 

rhe  refpondent  has  brought  as  fufficaent  evidence*  as  the  oa« 
ture  and  circumftances  of  this  affair  would  admit  of*  that  (he 
really  and  truly  advanced  more  moitey  than  is  decreed  to  bcri 
and  her  evidence  was  fuch  as  fully  to  farisfy  the. Court  of  Deie« 
gates*  And  fince  the  earl's  maiiiienaive  and  expuncesof  hastiial 
muft  have  amounted  to  a  very  conCderablc  fum,  and  aa  the  re- 
mittances are  proved  to  have  been  made  lo  him  on  that  aiCGOiiiit 
by  the  refpoiident  only  \  there  can  be  no  doubt  but  that  the  mo* 
nevwas  truly  applied  to  that  ufe. 

The  refpondent,  alfo,  having  advanced  all  the  laid  aoiiey 
claimed  by  her  in  the  beginning  of  the  year  17 16^  and  beii^  her« 
ftlf  obliged  to  pay  intercft  for  what  (be  ftill  ftaode  indebted^ 
thtrc  was  juft  ground  for  the  Court  of  Delegates  givii^  bes  i^ 
tereft  for  what  ihe  fo  advanced. 

After  hearing  counfel,  //  is  ^rdirtd  and  adfudgidf  tiat  tie 
decru  ^  tht  Court  of  Delegates  confound  if  in  tbi  affaafp 
wiereif  tie  /aid  Court  fmttd  emd  adjudged^  that  the  fym  ^  913L 
I/.  41/.  Jtriing  fhwdd  he  added  to  the  fum  if  707A  12/.  tod.  Jitr^ 
Hng^  deereei  to  the  refpondent  hy^  the  appellanis  the  Jaid  %^  datf  ^ 
OHoher  172^9  he  reverjkdi  and  that  the  /aid  judgnumt  emd  d»crte 

given 
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gfwn  bf  ii$  apfdlontst  allowing  tie /aid  ^o^L   \%s.  icif,  if  4^* 
farmidm 

For  AppellantSy       P«  Torke.         Ro.  Dundaf. 

For  Rcfpoadcm,     JVill.  grt^tt.  C  roJEhPl* 


The  Govenior  and  Comfmny  of  Under*  Cafeiaoii 

takers  for  raiiing  Thames  Water  in  York  *^^ 

Buildings,  •  •  .  Appellants ;    it%^ 

John  Haldane,  EHj;  -  -  R^^ondem. 

14th  ^/rt/  1725  • 

y»tififiehm,'mJT^  Yoik  BuiMings  Company,  which  had  porchai^  tafff 
«Aactk  In  S(oCt«iid»  wm  liable  to  be  fued  in  that  couBrry,  ift  a  pcrfoiul  aAiM 
relative  to  a  traas^r  af  ilock^  ihaugh  lack  ^^oaJci  c^mU^iiff  Mma4«  ill 

IN  February  1724*  the  refpondent  Ivrought  an  aAion  agaioft 
^  the  appellants  before  the  Loan  of  SefTion,  fetcing  forth)  that 
ia  the  month  of  Jane  17201  the  rcfpondent  having;  occafion  for 
tnonej^  at  London*  borrowed  3000/.  (lerling  from  the  appellants^ 
aikl  as  a  fecurity  for  re*payineuc  of  the  fame,  caofed  one  Gibfon^ 
who  held  ftock  in  his  name  in  truft  for  the  refpondent,  to  transfer 
6coci.  of  the  appellants'  capital  ftock,  into  the  hands  of  the  ap* 
pci^ants,  parfuant  to  their  public  ndvertifements  at  that  time  for 
lending  of  money  for  a  month  : 

That  the  refpondent  being  obliged  to  go  to  Scotland  before  the 
21ft  of  July,  the  day  when  the  3000/.  became  payable,  made 
a  propofal  to  the  appellants  to  pay  the  fame  to  their  agents  ia 
Scotland,  the  6000/.  ftock  being  to  be  retransferred  ro  his  truftee 
by  the  appeilaiitsi  which  being  agreed  to,  a  bill  was  drawn  on 
the  fftipaDdeot,  dated  lift  July  1720.  for  3147/.  i8i.  loJ.  pay« 
jable  to  the  appellants*  agents  at  14  days'  fight,  which  the  re^ 
fpoodcnt  accepted  on  the  27th  of  July  at  Edinburgh,  and  dulj 
paid  on  the  10th  of  Aoguft  following  : 

That  this  payment  being  made,  and  the  conditions  oti  the  re« 
(pOMkat's  part  folly  performed,  upon  the  faith  and  bcKef  that  the 
6000A  ftock,  pledged  with  the  appellants,  was  by  them  retranf« 
fenad  to  him  or  his  truftee ;  the  refpondent  conceived  that  be 
had  no  more  to  do,  but  to  order  the  fame  to  be  fold  as  his  occa* 
fions  required  \  but  inftead  thereof,  and  when  the  refpondent  or- 
dered the  fame  to  be  fold  at  i50/»r  ant.  (which  price  that  ftock 
yicided  after  the  faid  t  oth  of  Auguft)  he  found  no  ftock  in  hip 
or  his  faid  agent's  name,  in  the  appellant^s  b'ooks  1  but  that  the 
lame  was  difpofed  of  to  the  ufe  of  the  appellants : 

That  after  many  fruitlefs  applications  on  the  refpoodent's  part, 
tohare  jttftice  dose  lum  in  an  amicatble  way,  he  was  at  laft 

obliged 
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ohligtd  to  bring  the  prefeat  adlion:  and  he  conclttdcd,  that  the 
appellants  ought  to  be  found  liable  to  pay  9000/.  to  the  refpon* 
dent,  being  the  value  which  the  fatd  6qqoL  capital  ftock  wbntd 
have  yicldedi  had  juftlce  ^een  timeoufly  done  to  him  in  retransfer- 
rine  the  faid  pledge,  and  if  the  fame  had  been  fold  as  he  iatendcd 
and  dire£led. 

The  appellants  ilate,  that .  though  they  h^d  a  very  good  and 
proper  defence  againft  the  faid  demand^  had  it  been  thought  ad- 
vifeable  to  enter  inio  the  merits  of  the  caufe  in  the  Court  of 
Seffion;  yet  they,  conceiving  that  an  adion  of  this  nature  could 
sot  be  brought  againft  them  in  the  faid  Court,  gave  in  a  declina- 
ture of  the  jurifdi£lion }  and  infilled  that  the  appellants  did 
not  refide  within  the  jurifdi£lion  of  that  Court,  but  had  their 
refidence  at  London,  and  were  thereby  fubjed  to  the  Eoglifli 
courts ;  and  that  if  the  refpondent  had  any  demand  againft  thein^ 
he  mufl;  fue  them  in  England ;  efpecially  Gnce  the  demand  in  the 
pvefent  cafe  was  for  an  account  of  the  transfers  of  their  ftock. 
;  In  anfwer  the  refpondent  contended,  that  the  appellants  were 
capable  of  ading  in  Scotland  ;  that  they  had  purchafed  confider- 
»ble  eftates  there  i  and  fo  were  fubjeA  to  the  juriidiAion  of  the 
Scotch  courts* 

*  This  caufe  being  heard  before  the  Lord  Ordinary  on  the  i6di 
of  July  1724,  his  lordfliip,  by  interlocutor  of  that  date,  took  it 
to  report  to  the  whole  Court*  Having  reported  the  fame  accor- 
dingly, the  Court,  after  advifing  mutual  informations  for  the 
parties,  on  the  29th  of  December  1724,  **  Suftained  proceis  ac 
^  the  refpondent's  inftance  againft  the  appellants.'*  And  tfpon 
advifing  a  reclaiming  petition  prefented  bv  the  appellants,  the 
Cdurt,  on  the  i6th  erf"  January  1725,  *'  refufed  the  defire  of  the 
**  petition,  and  adhered  to  their  former  interlocutor.*' 
tnteni.  Hie  appeal  was  brought  from  *'  two  interlocutory  fentences  of 

5  Feb.         c«  the  Lords  of  Seflion,  made  the  29th  of  December  1724  and 
•7H-I-       H  i6th  of  January  1725.'* 

HiaJs  af  tbi  Appellants*  Atpnmmk 

This  a£lion  was  not  proper  to  be  fued  againit  the  appellants  in 
the  Court  of  Seflion,  the  appellants  being  a  body  corporate,  and 
fubfiftitig  in  England,  whereby  they  were  fubjeel  to  another  ja* 
lifdictioo }  and  this  the  more  efpecially  fince  the  refpondent  makes 
his  oivn  cafe  to  be  that  the  money  was  borrowed  at  London ;  and 
that  the  fecuritv  given  was  by  a  transfer  (A  ftock  in  the  books  of 
the  York  Buildings  Companyi  which  are  kept  at  London,  an4 
by  the.  conftitution  of  the  company,  are  necefiarily  kept 
there*  The  prcfeni  demand  of  the  appellant  is  not  relating  to 
any  eftate  or  effe£):8  belonging  to  the  appellants  in  Scotland,  nor 
^n  aAion  immedi.itely  to  aileCt,  by  way  of  execution,  any  fodi 
eftate ;  but  merely  a  perfonal  action  for  conftituting  a  debt 
alleged  to  arife  from  a  complicaed  tranfaflion  in  another  coun- 
try :  and  the  appellants  conceive  that  fuch  a£lion  ought  regufarly 
to  be  fued  before  the  judge  of  the  place  of  their  rc&dcoce^  Kxt 
•%bcre  the  caufe  of  aclion  arif?:s. 

7  Though 


^ongh  the  company  YitLvt  agents  in  Scotland  for  thetr  lan<ii 
tfaete,  y6t  they  have  no  office  in  that  country  fof  transferring 
ftocks,  abont  Wliich  the  ptefent  queftion  is ;  nor  can  they  da 
any  %6t  in  Scotland  in  rdatidn  to  dock.  The  company  having 
purchafcd  eflates  in  Scotland  no  dottbt  fobjedsrthem  to  the  jurif<* 
didiod  of  the  courts  there  in  all  anions  relating  to  tfaefe  eftat^s  \ 
but  not  to  any  petfdnal  demand  againft  themi  efpeciatly  fuch  a* 
the  preferit  cafe.  Whfcte  a  debt  is  liquidated  againft  the  appti- 
lants>  they  may  be  fued  in  Scotland,  fo  %i  to  make  that  debt  a 
charge  upon  their  lands  in  that  country ;  becaufe  an  eft?ate  can* 
ilDt  be  charged  bdt  by  fome  jurlfdiAion  to  which  h  Is  fubjed  $ 
yet  the  pref^nt  cafe  is  very  difierent,  for  it  Is  to  commence  a  per- 
Cbnal  a^ion  to  have  the  appellants  found  liable  in  a  debt^  vrhich 
has  not  hitherto  in  any  manner  been  eftabliflied.- 

Thfe  incorporation  of  the  York  Buildings  Company,  aftd  the 
diredions  relative  to  the  management  of  their  affairs,  ^re  by  aA 
mt  pailiament ;  and  they  are  limited  to  meet  and  tfan(a£l  their 
Bufinefs  ill  br  near  York  Buildings  :  and  though,  ufider  the  fanc<^ 
tion  ^nd  encourag^tAent  of  dirers  aQs  of  parliament,  they  Imvtf 
become  purchafers  of  <he  greatril  part  of  the  fbrfeiterf  eflafes  ill 
North  Britain,  by  which  the  public  has  received  great  benefit  % 
jtt  tf  it  could  have  b^eh  apprehended,  that  fudi  pi/rebafes  tiai 
that  part  of  die  kingdom^  would  have  fubjeded  their  tranfafiioni 
4t  London,  relating  to  loans  of  money  and  transfers  of  ftock^ 
t6  fuits  and  afiions  in  the  cotirts  of  judicature  in  Scotland  to  hi6 
commenced  thereby  any  one  at  pleafure,  the  appcHantd  tonceivd 
that  it  cannot  be  rcafdnably  fuppofed,  that  they,  or  any  oihet 
torporatioQ  in  South  Britain^'i^ould  have  engaged  in  bny  ktcU 
purchafes. 

But  fince  the  e^urts  in  En^and  are  op):n,  Ghtt  *)fhe  fran&c- 
tion  wa^  in  England,  and  the  refpondent  now  refides  there,  if 
he  have  any  juft  demand,  no  doubt  he  will  procure  fati^fa^iioa 
in  the  coortft  nn:  Wf/bmnfer-hallf.  and  the  appellants  fubmlt  to 
anfwer  any  4<fB9adiie  lias  againft.  them  in  any  of  thofe  courts : 
but  they  hope  that  they  ihall  not  be  obliged  to  anfwer  in 
Scotkind  for  tranfaclions  concerning  tran&fcrs  of  {lock  at 
London. 

Heads  of  the  RtfpondenCs  Argument. 

Though  the  appellants  have  their  chief  rcHdence  in  England, 
yet  they  are  proprietors  of  a  very  great  landed  eftate  in  Scot- 
land ;  in  virtue  whereof,  they  are  fubjcds  and  vaiTals  of  the 
crown  of  Scotland,  and,  as  fuch,  liable  to  all  the  confequencea 
in  point  of  jurifdiAion,  that  attend  fuch  vaiTalage.  By  the  con* 
ftitution  of  Scotland,  all  the  vafTals  ofUhe  crown  are  liable  to 
give  fuit  and  pr«fence  to  the  king  in  his  courts,  either  by  themt- 
felves  perConally,  or  by  their  attornies ;  and  to  anfwer  to  fuch 
matters  and  things  as  lawfully  can  be  charged  upon  or  brought 
againft  them.  Though  fuch  vaiTal  may  happen  in  fa£l  to  be  out 
of  the  realm>  yet  he  is  undcrftpod  in  the  eye  of  the  lawj  to  have 

left 
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left  bis  procurator  or  attorney  within  Scotland :  and  hence  it  1si 
that  though  a  vaflal  he  aflually  abfent  from  the  realm,  he  ii 
amenable  to  the  V\ng\  courtt  by  a  partkuiar  ftaimooa  at  the 
market -crofi  of  Edinburgh  and  pier  and  ibore  of  Lcith»  aa  much 
as  if  he  were  at  the  time  prefent  wilhin  the  kingdom. 

If  the  appclUtits  admit,  as  necdi  they  moft,  that  though  ab« 
ient  from  Scotland,  they  are  as  much  fubieA  to  rhe  fummons  of 
the  king's  courts  there,  as  if  they  were  actually  prefent,  bocaufe 
they  are  vaflals  to  the  crown  in  that  kingdom ;  then  the  dtftinc- 
tion  betwixt  real  and  perfonsl  afkions  is  vuav  becavfe,  being 
fubjeci  to  the  jurifdiflion,  and  adually  fiiled  in  judgment  in  a 
legal  way,  tbey  cannot  refufe  to  plead  to  any  juft  demand  that  is 
brought  againft  them :  nor  is  it  poifible  to  affe£)  their  real  eftatct 
wMch  they  admit  ought  to  be  affe£led,  for  their  debts,  until  the 
debt  bt  eftabliihed  by  a  perfona)  adion  in  the  courts  in  Scotlao<L 
Yor,  though  the  debt  in  qucftion  were  conftituted  and  efta- 
bliihed  by  a  judgment  of  any  of  the  king's  courts  in  England, 
that  jodgmeot  could  not  legally  produce  any  execution  ngainft  the 
real  eftate  of  the  appellants  in  Scotland  i  nor  could  their  real 
eft^lc.  these  be  affcAed  in  coofequence  of  that  jndgment,  with- 
out previoufly  recovering  a  frefli  decree  of  conftitution  in  Scot* 
land  upon  a  fummons,  fuch  as  is  the  foundation  of  tbe  prefent 
(ttU. 

Nor  will  the  fuing  the  appellants  in  Scotland  pu|  tbom  under 

the  peceflity  of  tranfporting  their  books,  minutes,   officeis  M«i 

ceflary  to  give  evidence,  and  .accounts  into  that  country ;  hfk 

by  the  courfe  of  proceeding  in  the  Court  of  Seffioo,  witneles 

may  be  and  are  daily  examined  by  commiflipn  in  £iigla«idt  ini 

extra^is  and  abftrafts  of  books  are  taken, 

J^iputtiK,        After  hearing  counfel,    //  is  ^rtkred  and  aJ^uJ^eiw  thai  the 

S4Arn&      peiithn  and  appeal  be  di/mijed,  and  that  tie  imterhc^t^rs  ihef^ 

'^*^  fowpkmed  of  be  affirmed. 

For  Appellants,       ¥.  Tlftte.         C;  Wearg. 
For  Refpoodent,      Dun.  Forbes.    <?.  Tafbtft. 
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William   Duff  of    Btaco,    Mr.   Leflic    of  Cafeiai. 

Meln^,  and  Ocher^,        »        .        «    Appellants'^ 

The .  Right    Hoaourabk   David   Earl    of 

Buchvi»        ^        .        -        •        .        Refpomknii, 

\^(ii  April  112^. 

It4^*.S^  /ii]^^tff?^.— C^ifov..— The  defender!  in  1  redudinn  improbation  having 
•t«ji€l6d  to  Che  pvrliiier't  Inlrftiocnt.  wnkh  wtt  itlun  at  the  CafHe  of 
Banffj  by  difpeof^cioa  IB  a  chaitcr  «f  «6a^5,  tbac  bf  a  poAnior  chictir  thiC 
caftle  WM  diijoined  from  ihc  barony  ;  the  Court  found  chat  ohje^oa  noc 
f^kvaiM  CO  binder  the  calung  of  lertn^  kt  pnx'ttdllon,  refirvin|  this  matter 
•flw  ^^Mdioii :  bw  tlieir  judfmcnt  is  i«ve  fed.       ^ 

The  defendert  onade  cnothcr  otQcAion,  tnac  the  luvAier  cttVawd  uftdct 
a  charter  to  helri  mile,  whereas  a  fuble^atnt  ch^trter,  ai  they  offered  tn 
ffruve;  hid  ieen  franted  to  heirs  genctsl.  The  Court  gave  the  fame  judg* 
ment  on  ibit  o^ie^too  at  on  the  fotam*  b«t  tbdr  judgnifat  it  alfo  rctoled  s 
And  it  is  or<krfdy  that  in  the  turih^r  progrefs  ot  the  caufc  the  Ctnirt  dc 
no>  0  li^e  che  appellants  10  (alee  a  tei  m  for  produdi;>n  uodl  the  purfu:i 
mako  out  hit  titfc  u»o»  which  he  foundt  his  fuit 
.S(i;£M.«—rh«  Cotttt  h»»tnf  reptUtd  aa  obje^ion  made  to  t  lUint  wiUtm 
lokwiys,^  (hat  the  wiiocflcs  had  only  figned  the  iaik  pagfi|  Uic  jo%» 
mcnt  It  Kvcrfea. 

.  k 
|N  1721  the  rerpondent  brought  an  aAion  againft  the  appel* 
^  iantSi  before  the  Court  of  SeiKon,  of  rrduAion  improbationf 
and  deot^araror  of  the  titlea  by  which  the  appellants  held  certaia 
fatfidt^  die  fee  of  whkh  the  refpondent  claimed  as  veiled  in  him. 
In  tbia  aAkm  the  refpondent  ftatedi  that  in  16259  upon  the 
refigtiarion  of  Mary  Coimtefs  of  Bnchan^  and  James  Arcfltine^ 
fon  of  John  Earl  of  Mar,  her  hufband,  a  charter  from  the  crown 
was  Ranted  to  them  of  the  eftate  of  the  family  of  Buchan,  in 
lifb*fcnt,  and  to  James  Lord  Auchtcrhoufey  their  fon,  and  the 
heirs  male  of  his  bodyi  whom  failing  to  the  heirs  male  of  their 
marriage,  whom  faHing  to  the  heirs  mate  of  the  faid  James 
Arcfktne  the  hufband: 

lliat  James  Lord  Auchterhoufe,  then  Earl  of  Buchan,  when 
he  fucceeded  to  the  cftatCi  charged  the  fame  with  feveral  wad* 
fietst  granted  divers  truft-rights,  and  having  contra£led  debts, 
his  creditors  obtained  apprifings  of  great  part  of  his  eftate  for 
fmall  and  inconGderable  fums :  and  that  the  creditors,  and  others, 
having  or  pretending  to  have  rights  upon  the  faid  eftate,  entered 
into  poieflion  of  a  great  part  of  it,  and  taking  advantage  of  the 
dif&coltiea  in  which  the  family  was  involved,  continued  in  pof* 
feffii>n>  though  their  debts  were  conHderably  overpaid  by  receipt  of 
the  rents  and  profits : 

That  this  James  Earl  of  Buchan  died  in  1 664,  and  none  of 
the  heirs  of  the  family  made  up  titles  to  the  eftate,  till  it  had  de- 
volved upon  the  refpondent,  and  after  the  a£l  1^95,  c.  24.  had 
been  saffMi,  allowing  heirs  to  enter  cum  benefich  inventarii^  bnt 
tliat  toe  refpondent  having  been  beyond  feas  when  the  fucceflion 

devolved 
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(Sarolved  upon  him,  and  the  amtui  dMerandi  haYiog  expired  b^ 
fore  his  rcturni  he  in  1705  applied  for  sad  obtained  an  a&  oC 
parltamenr^  allowing  him  to  ferre  himfelf  heir  male  cum  ben^ck 
invtntarii  to  his  predeceflbr  laft  iofcft:  and  tbcmipoa  he  was, 
on  the  27th  of  Auguft  17061  dalj  fcrved  kek  male  10  the  iaid 
James  Lord  Auchterhottfe,  afrervirards  Earl  of  Buchan,  who  died 
in  16649  cum  beneficio  imventarii^  and  that  in  Tirtue  of  this  fer« 
vice  the  refp^ndent  took  infeftmcnt  at  the  Caftfe  of  Banff,  bf 
Tirtoe  of  a  difpenfation  contained  in  the  faid  charter  i625t  of  all 
the  lands  contained  in  that  charter :  and,  in  fapport  of  his  adioo» 
the  refpondcnt  produced  the  retoor  of  his  fiemeey  and  the  iaftrtt- 
ment  of  fa&ne  taken  thereafter  in  his  favour. 

The  appellants  at  firft  contended,  in  this  action,  that  the  title 
produced  by  the  refpondent  was  not  fufficieot  to  entttk  him  to 
maintain  the  aAioo,  bot  that  he  (hoold  alio  prodocc  the  laid 
charter  1625,  under  which  he  claimed,  together  with  thea&of 
parliament  alh>wing  him  to  ferve  heir  cum  bauficia  iuvetiiMrii 
.  The  Lord  Ordinary,  on  the  )^h  of  Januaty  1724,  ^  Repelled  the 
^  objection  and  fuftained  the  refpondent's  title  -!*  and  to  this  inter* 
locator  his  lordOiip  adhered  on  the  x8th  of  Jsmuary  and  4th  of 
Fbbruary  following.  The  appellants  having,  however,  obtained 
a  ftay  of  proceedings,  on  the  23d  of  June  1724^  they  were  of* 
dered  to  proceed  in  the  caofe* 

They  now  brought  forward  two  objeQiooe  to  the  ioftTuoaent  o( 
fafine,  that  the  witncffes  had  only  figned  the  laft  p*ga»  ^ 
that  it  was  therefore  void :  and  that  it  was  alio  void,  iuviag  fasten 
taken  at  the  Cattle  of  Banff,  which  was  00  part  jof  the  eaeUom  of 
Buchan,  nor  of  the  lands  claime^d  by  the  refpondent ;  for  tbougii 
the  caftle  in  1625  was  part  of  the  earldom,  and  fafine  taken  at 
the  caftle  was  thai  fufEcicnt,  yet  it  had  been  conveyed  by  £ad 
James  (under  whom  the  rd^ondeat  claioaed)  to  one  SiMrp,  who 
in  1662  had  procured  a  crown  charter  of  the  Caftle  of  Banff  aad 
certain  lands  to  him  and  bis  hrirs,  and  who  had  ever  finosbeeeia 
poffcffioo  of  the  premifigs:  they  objeAed  fuitbar  that  the  R" 
fpondent  could  have  no  title  under  the  (aid  charter  16251  ^ 
which,  he  ftated,  the  eftate  had  been  limited  to  the  heirs  male  of 
James  Earl  of  Buchan,  formerly  James  Lord  AuchterisQulei  6v 
that  by  this  charter  a  power  was  veierved  to  Jaeaes  Avdkise,  the 
father  of  Lord  Aucbterhoufe,  to  fell  all  or  any  part  of  theisid 
eftate;  and  he,  id  1636,  conveyed  ail  his  eftate  to  (rufteesfer 
payment  of  debts,  upon  which  they  were  duly  infefc:  atui  that 
after  this  James  the  father's  death,  the  truftees  entered  into  a 
contra^  with  James  then  £arl  of  Buchan,  fdrmeriy  Lotvl  Ancb* 
terhoule,  for  a  reconveyance  of  the  eftate ;  and  accordiiiglf  upoo 
tbf  marriage  of  this  Earl  James,  a  procuratory  of  refig»atioo  was 
ciecuted  by  the  truftees  with  his  confent,.  upon  wkicib  axsovn 
charter  was  obtained  ift  1652,  fettling  the  faid  lands  aod  dfaitt 
io  the  faid  James  Earl  of  Buchan,  and  the  heics  maleofJusihea 
marriage,  whom  failing  to  the  heirs  male  of  his  body  of -mqr  otbtf 
marriage,  whom  failing  to  the  heirs  female  of  iiis  bodyt  ujM 
which  oharter  fafine  was  duly  taken  and  recorded  ;  of  whtdi  iafittt 

the 


Aetfpdbsts  fvoduccd  ^copy:  and  that  tbU  Sail  Jame^  jW4 
varioua  pw*  of  the  0ftat«|  aad  tlM  gfipQlUuitji  pofleilisd  imd^r 
tktes  trk^cfa  bad  aot  iie^n  chaUc9g^d  for  'T^^  ^^Mi  foooe  parts  oE 
Uio  hads  baring,  in  tbat  period  been  fold  five  o<  fix  times  4>i;er«   . 

The  refjppodcnt  m»i/c  anfwecs  upon  tbefe.  poiotn,  And  the 
Lotd  Ordinary t  on  the  28th  of  Nofember  1724%  *•'  Found  tiif 
**  objedion  againft  the  refpondcnt'a  title^  tbat  tbougb  fafia«  it 
^  taken  at  the  Caflle  «f  Baoi^  by  -victue  of  a  difpao£uion  is  his 
*'  pradeoeibr's  chaitert  yet  by  a  chavfear  of  a  pofteriar  dat^  and 
**  bef<^  bis  taking  oC  the  Cifino,  tbe  iaid  CaRle  of  Sanf  wias  difr 
^  joined  from  .ti»e  bonany,  not  compfltent  in  tbis  .ftatc.  of  tbf 
<<  prooefs  to  hinder  th»  faking  #£  lennsi  reffcviogjo  the  appeir 
'^  lantato  be  beard  tbeseqpon  after  the  pvofln&t'oa  isfatisfiedi 
*<  and  repaUcd  tbe  obje^on  that  by  a  charter  pofterior  to  th^ 
**  whereby  the  eftain  ftands  prowled  to  beii»  nifde,  ifac  daftina^ 
^'  tion  of  fiaceeflbn  .nraa  altered  to  hairs  femalet  re&rving  aa  tbe 
*^  appcliana  to  b^  hotrd  thcreepon  after  produAionj  in  cafe  it 
**  Ifaaii  then  appear,  that  their  rights  flow  from  thefe  heirs  female  ^ 
^  and  fopeUed '  the  objedionfermerly  takcft  to  avifaodnm  that 
^  eech  page  of  tbe  fiiine  is  net  figoed  by  tbe  witneflcs  but  only  . 
««  Am  laft/*  The  appcUants  having  aee^aimedt  the  Court,  00  tba 
5th  and  i5th  of  January  1725,  adhered  to  the  faid  interlocutar  of 
the  Lord  Ordinary^  and  affigned  a  term -for.  prodn&ipn* 

Thenppeal  vas  bieugbt  from  *<  fea«nal  ieterlooutoay  ^ent^^pec^  Enteral, 
«^  of  tJM  iMda^of  Seffion  of  tbe  8th  and  xSdk  of  January,  and  \l^^  ^» 
^  4th  of  Febniaryi  the  agd  ef  June  apd  iStb  ef  Noveoaber  1724,       f^' 
<'  and  the  5th  and  i  jth  of  Jannaiy  thrrqiiter*" 

Heads  of  tie  Appellanfs  jirgument* 

When  objeAions  were  made  to  the  refpondent*s  title»ja  fup|^ 
lition  that  fuch  title  might  be  good  was  not  a  fufficient  reafon  to 
decree  the  appellams  to  produce  the  feveral  titles  under  which 
they  olaiaaed :.  is  would»  in  their  opiaion»  have  been  much  if  ore 
jttfti  to  here  oonfidered  the*obj<^<^ona  made  to  th^  refpondMit'a 
title '.in  the  firft  plaee ;  for  if  upon  thefe  points  judgment  Wj^f 
given  lar  thevappeUsntSy  there  would  be.an  end  of  tbis  fuit.  .  Xp 
what  pnrpefis  would  it  be  for  tbe  appellants  to. enter  ipta  an^  ei;r 
pep(ivefeit»'  and  produce  their  title deedst  wbenit  plainly  app^ix^ 
£roniithecbataer  i$5a»  which  the.appelUots  infiftcsd.uppn,  that 
the  rafpondeoif  tbs  purfuer  in  the  Coutt  below,  baf :  P9  title  a( 
nil  ?  That  qeeflson  <oiigbt  fel^erefffi^  to  have  bevv  deter^^of^ 
firft.  /       . 

'  The  GouiAel.  Seifion  weie  fo  far  bH  opiniai^.tLgt  the  objec- 
^ma lothe  ael^osK|isiit'a«tii)e  weroof  we^t,  that^iey  h^ve  f^ 
jEsrred/le  the  appellants  the  benefit  of  heii^  hes^fl  upon  tbeea 
afterthe  prode^iien  isfaiisfied  i  but  the. appellant^  conceive  t^W 
fince.^be  «ffl(MifidlMt  ia.a|teQ»piipg<as  heir  fc^m  hn/^do  invHUarH^ 
a^en  jmcfaarceargrantad  loa  ye9S£Tini:e,.^o  diftuvb  the  4)oire(Ii«^ 
^poacba&rsfott&ill  aiifd  faluable £Onii0eiauoo^  and  whohgvte 
JnMtn^ukt.poi£ifteniec7oys^rsrgr«!ttpareiougbt^^  have  ba^ 
taken#  /jhetlbeiiitomeifr  wiuc^  tjbtA  KfjpMdent.daiBH  (kovi^  ^ 

^.       .  .  produced, 
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ff&Aj^ceif  «nd  appear  clear  and  TabjeA  to  no  exce'fitibii  hdak 
purchafiers  IhouM  be  oblif^d  to  prodace  their  title  deed*. 

The  argumettt  agatoft  the  refpondent'i  faftne  is  a  plain  bar  to 
the  aAbn,  and  pvts  ^n  end  to  the  caore :  when  that  matter  «2S 
fully  laid  before  the  Court,  it  ought  to  have  been  determined  be- 
fore any  further  proceedinfa  were  had,  becaafei  if  well  foaoded, 
it  o?ertamed  the  refpondent's  title. 

If  the  eftate  in  queftion  be  limited  to  the  heirs  general  of  Eafl 
Jameai  under  whom  the  refpondent  claimsi  which  the  apptllant^ 
ofiiered  to  prore,  the  rcfpondent  has  no  intereftr  as  he  cUims  in 
the  charaCber  of  heir  male.  The  right  snder  which  the  rcfpon- 
dent claims  was  cut  off  by  the  limitatton  to  the  heirs  general  con* 
tained  in  the  charter  1651^  ^^one  of  whom  are  parties  to  this 
aAion.  After  the  pref^mt  adion  is  difpofed  of,  the  appellanis 
may  be  foed  in  another  aAioo  by  the  heirs  general ;  whereas 
an  thofe  iftcoBveniences  would  have  been  obnated  had  the 
|udgef  obliged  the  refpondent  to  make  ovt  bis  title  in  the  firft 
place. 

An  adion  of  a  fimilar  kind  with  the  prefent  waa  brought  by 
the  Earl  of  Catthnefs  againft  the  Earl  of  Breadalbane  and  othert, 
in  which  the  defenders  made  federal  objeQions  to  the  then  paf- 
foer's  title:  the  judges,  without  determining  thofe  points,  <ii- 
reAed  the  defenders  to  produce  their  title  deeds,  referring  ts 
them^  as  in  this  cafe,  the  benefit  of  their  objeAions  after  pro- 
••Msfdi  duAion :  but  upon  appeal,  this  Houfe  **  reveifed  the  interloca' 
tva3-4-  €t  iQf^  complained  of,  and  ordered  that  the  Lords  of  Sefioo, 
<<  upon  the  furthef  progrcis  of  the  caufe,  fhottld  not  oUige  tbt 
<*  appellants  to  take  a  further  term  for  production,  until  the 
'*  refpondent  (hould  hare  made  out  his  title,  upon  which  he 
H  founded  bis  fuit/' 

Hr^ds  ff  tbi  Refp^ndenfs  Argumtntm 

Though  the  ^€t  of  parKametlt,  allowing  fafioes  to  be  writfea 
bookways,  founded  on  by  the  appellants,  contains  the  provife 
that  the  wttoeffes  fiiould  fign  erery  page  j  yet  by  a  pofterior  afi 
1696,  c.  15.,  it  is  enaAed,  that  where  any  fecurfty  or  title  dce4 
is  written  bookways,  it  fliall  be  figned  by  the  witneffes  on  the 
laft  page  onljr ;  and  the  refpondent's  fafine  being  a  fecurity,  and 
ligned  according  to  the  dircAioos  of  the  latter  ftatvte,  the  notary 
having  fitned  each  page,  and  the  witneilbs  the  laft,  in  the  fame 
manner  that  almoft  all  the  fafines  pofterior  to  the  faid  ftarute  ais 
figned,  the  ebjoftion  waa  without  any  foundation. 

It  b  the  kmwn  ri|bt  and  pfcrogatire  of  the  crown  to  appoiot 

one  particttfaMT  place  m  takfaig  fiifine  in  hnda,  however  d^coa* 

tiguotts  t  and  the  Caftle  of  Banff  having  been  appointed  the  place 

at  which  fnfine  for  the  whole  earMona  of  Bnchan  was  to  be  tdtcn, 

the  proprietor's  alientng,  and  the  crown'sof  co«irfe  granting  Ac  fsii 

lands  to  another  perfen  wkhout  declaring  the  union  to  be  diibifed» 

did  not  defeat  the  t9e(k  of  the  prior  appointment ;  and  the  ia- 

f pendent  could  not  be  feifed  in  any  other  manner  nponbiaTetntf 

to  James  Earl  of  BucImoi  than  agreeable  t#  thn  diitAjons  of  ^ 
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troi^n  in  his  inveftiture,  and  which  inviftiturc  upon  tecord  H 
notify  to  all  parties  interefted  that  fuch  fafine  was  fufflcicnt  and 
)>erfc£^.  BeGd'e»,  this  pretended  alienation  of  the  Caftle  of  BanlF 
IS  one  of  the  deeds  which  the  refpondent  is  to  reduce  and  de» 
chre  void  by  this  a£tion ;  and,  confcquent]y>  iki  making  up  hk 
title  he  was  to  pay  no  regard  to  it* 

No  fuch  charter,  as  ^as  fuggeded  by  the  appellants,  altering 
the  fettlemeiit  made  in  the  year  1625,  appeared^  ot  was  fo  much 
t)s  pretended  to  be  extant  in  the  records  :  their  allegation,  there- 
fore, of  fuch  charter  could  not  be  regarded,  as  being  without  any 
manner  of  proof.  The  copy  of  the  faiine  which  the  appellants 
gave  in  evidence  afforded  no  proof  at  aH,  for  it  was  no  more  thaor 
a  copy  ;  and  though  the  principal  f^fine  itfelf  had  been  prodace'dy 
yet  it  being  no  more  than  the  afiertion  of  a  notaty,  without  ihe 
'charter,  its  foundation  and  warrant,  it  could  (ignify  nothings  If 
the  appellants  imagined  they  could  produce  fuch  charter,  or  any 
other  writing  which  could  ferve  for  their  defence,  the  refpondent 
was  willing  to  agree  that  a  term  (hould  be  affigned  them  for  that 
purpofe,  yet  fo  as  they  (hould  have  the  fame  term  afiigned  for 
produclioQ  of  their  rights  called  for.  Befides^  though  fuch  deed 
])ad  been  produced  uuder  which  the  heirs  general  might  have 
claimed,  as  after  the  (Irided  fearch  into  the  rtcotds  none  did 
appear;  yet  thefe  heirs  general  being  no  parties  to  this  aflton, 
having  at  no  time  claimed  this  eftate,  nor  made  any  conveyances 
to  the  appellants,  the  appellants  could  not  found  any  plea  on 
fuch  charter,  nor  force  the  refpondent  to  debate  the  validity  or 
import  of  it  ;  becaufe.  (hould  the  refpondent  prevail,  he  might 
be  again  fued  at  the  inilance  of  thefe  heirs  general,  fo  that  he 
*  could  have  no  advanti^e  of  a  judgment  in  the  prefent  queflion. 

The  rcrfpondent  conceives  it  is  improper  to  take  any  notice  here 
of  the  pretended  long  po/TciTion  of  the  appellants,  in  confequence 
of  their  title  deeJs,^  if  they  any  have,  no  evidence  having  been 
brought  of  fuch  poflcdion,  or  fo  much  as  offered  or  founded  on 
in  the  Court  below.  Befides,  length  of  pofleflion  upon  redeem* 
able  rights  can  never  bar  the  right  of  revc'rfion,  nor  can  it  appear 
whether  the  rights  of  the  appjellants  arefubje£lto  a  right  of  re« 
verlion  or  are  irredeemable,  but  by  a  difcovery  of  their  title  deeds^ 
which  is  the  fcope  of  the  prefent  a£lion« 

The  cafe  of  the  Earl  of  Cahbnefs  ag'iinft  the  Earl  of  Breadal- 
bane  is  no  ways  the  fame  with  the  prefent.  The  Earl  of  Breadal^- 
bane  and  other  appellants  there  pleaded,  that  the  right  under 
^irhich  the  Earl  of  Caithnefs  the  refpondent  claimed,  which  was  no 
more  than  an  ancient  apprifing  for  a  pretended  debt  of  very  fmali 
value,  was  prefcribed,  no  poflTcilion  having  been  had  of  any  of 
the  lands  therein  contained  in  40  years  after  the  date  of  it,  and 
confequently  that  it  was  utterly  void.  That  the  40  years  were 
elapfed,  appeared  upon  the  f^ce  of  Lord  Caithnefs's  title,  and  the 
only  anfwer  given  was,  th^t  he  f«iid  he  could  prove  that  feveral 
fteps  had  been  taken  to  interrupt  that  prefcription.  WhereaB  in 
the  prefent  cafe,  the  refpondent,  as  heir  male,  being  legally 
ycftcd  in  this  eftate  by  the  retour  and  faiinc  in  his  favour,  the 
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allegation)  without  any  prefent  proof  otkxtd  to  the  Court  be- 
loW|  thai  by  a  fubjequent  charter  the  efiate  flood  limited  U  ih 
b^s  generol  ef  James  Earl  of  Bucban^  did  require  a  term  for 
proviogi  and  confequemly  could  not  afford  a  pretence  to  the  ap- 
pellants to  aToid  taking  a  term  for  produ£lion  of  their  title 
deeds* 

The  interlocutors  appealed  from  are  fo  plainly  founded  on  the 
uniform  praAice  of  the  Court  below  in  the  like  cafes,  that  the 
whole  judges  were  unanimous  in  them,  which  never  kappeos 
but  in  the  cleared  cafes. 

After  hearing  counfel,  It  is  ordered  and  adjudged^  thai  At 
feveral  interlocutory  fentences  complained  of  in  the  appeal  temerftd: 
And  it  is  further  ordered^  that  the\  Lords  of  keffion  in  the  ptr- 
ther  progrefs  rf  this  caufe^  do  not  oblige  the  appellants  to  takt  e 
term  fir  produBion^  until  the  rejpondint^  the  purfuer  below^  haw  mek 
out  his  title  upon  which  he  founds  hisfuit. 

For  Appellants,       C  Wearg.     C.  Talbot.       IFUI.  HamUm^ 
For  Refpondent,    P.  Torke.      Dun.  Forbes.  Ch.  Artfinne. 

On  the  point  of  the  union,  the  interlocutor  of  the  Coort 
of  SefBon  here  reverfed,  is  ftated  as  an  exiftiog  precedent  is  the 
Didtonary,  Vol.  II.  p.  496. 

With  regard  to  the  witnefles  figning  only  the  firft  page  of  tk 
fafine  Lord  Bankton  B.  2.  Tit.  3.  $  40.  rightly  ftates  diat  die 
judgment  of  the  Court  was  rererfed :  Erfkine  on  the  coDtratji 
B.  3*  Tit.  a.  (  16.  mentions  this  as  an  exifting  decifion. 
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John  Earl  of  Sutherland^  and  Captain  David  Cafe  122. 

Rofs,  of  Daan,  Tenant  of  the  Lands  of 
Skelbo  .  •  .  Appellants; 

Mr.  Archibald  Dunbar,  and  Sir  Thomas 
Calder,  and  others,  Creditors  on  the  Eftate 
of  Skelbo  -  -  •  Refpondents. 

igih  Aprils  '7^5* 

Trmforary  yurifdiffion  in  tke  Commlffimtrt  of  Forftiturit.mm,CW\%ii%  upon  the 
eitaie  uf  an  attainted  pet  fun, 'which  bad  reverted  to  a  loyal  fuperior,  did  not 
fail  und-r  thii  juiifdidion,  hut  remained  to  the  Ordinary  Courts. 

PrKtft.'^A^jiuGcatm.'-^Mai/s  and  Divri«f.**-In  an  a^ion  of  Mails  and 
Deities  brought  bv  ao  adjudger,  the  faperior  to  whom  the  eftlte  b^d  reverted 
Biakea  various  bbjedions  to  the  «dj»dicatioaS|  at  already  paid,  and  at 
irieguiar;  upon  the  adjudger  findiog  caution  to  repeat  over-f  ajrmentty 
thefe  objedlioas  are  repclled»  letTiog  to  tbf  funerior  hit  remedy  by  declara- 
tor. 

Seftttfiramn. — Ai)  eftate  of  a  perfoa  attainted,  which  hadieverted  to  a  loyal 
fwperior,  i^  f  queftraltd  at  ihc  ieftaace  of  competing  cieditota,  adjudgert 
prior  to  the  forfeiture. 
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N  1721,  the  refpondent  Dunbar  brought  an  a6^!on  of  mails  and 

duties  before  the  Court  of  Seflion,  in  right  of  certain  decrees  of 
adjudication  in  bis  perfon,  againft  the  tenants  of  the  lands  of  Skelbo, 
which  had  belonged  to  the  Lord  Duffus,  but  upon  his  forfeiture 
for  high  treafon,  had  reverted  to  the  appellant  the  earl  as  fuperior, 
in  terms  of  the  a£l  1  G.  1.  c.  20.  and  5  George  i.  c.  20. 

In  this  adtioa  of  mails  and  duties,  the  appellant  the  earl  ap« 
peared  for  his  intereft.  After  the  commencement  thereof  in 
April  1722,  he  granted  to  the  other  appellant  Captain  David 
Rofs,  7k  tack  of  the  faid  lands  of  Skelbo,  for  19  years  from 
Whitfunday  1722. 

The  earl  at  iirft  contended,  that  he  was  entitled  to  the  lands  of 
Skelbo,  and  rents  thereof,  in  preference  to  the  refpondent  Dun* 
bar,  but  the  latter  infilling,  that  by  the  a£ts  i  G.  i.e.  20.,  and 
5  Geo.  I.  c.  20.  the  eftate  was  given  to  the  fuperior  fubje£b  to  the 
vaflals  debts,  the  Lord  Ordinary  on  the  22d  of  December  1721, 
<<  preferred^the  refpondent  to  the  appellant  the  earl/'  The  appel- 
lant obje£itfd  to  this  interlocutor  on  the  head  of  his  privilege  of 
parliament ;  but  when  his  privilege  took  no  place,  the  Lord 
Ordinary  on  the  3d  and  7th  of  July  1722,  adhered  to  his  former 
interlocutor.     ' 

Againft  thefe  interlocutors  the  appellant  the  earl  reclaimed  to 
the  whole  Court,  ftating  that  the  lands  falling  to  him  as  fuperior 
were  only  liable  to  a  proporti|}nal  part  of  the  debts  adjudged  ;  and 
Liord  Dttffus  having  hiid  otheriands  they  (hould  bear  a  proportion 
of  the  debt.  The  refpondent  Dunbar. made  anfwer,  contending 
that  he  as  creditor  had  a  right  to  zfftOt  what  eftate  he  pleafed 
with  his  debt,  without  prejudice  to  thofe  claiming  the  right  of 
property,  afcertaining  the  proportion  of  the  debta  among  them« 

M  m  2  felvesa 
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felvet.  On  the  aiftof  July  1722,  the  Court  "  rcfufcd the  te 
<<  fire  of  the  petition."  The  earl  prefented  another  reclaiming 
petition,  ind^  after  aufwers,  the  Court  on  the  25th  of  July  1722, 
*'  refufed  the  defire  of  the  petition,  referving  to  the  Ear!  of 
^*  Sutherland  to  infift  in  any  proper  aQion  for  extlnguKhing  the 
<<  adjudications  as  accords,  andallowed  the  decree  to  be  extrafiet), 
**  the  rcfpoodent  in  terms  of  a  conceflion  made  by  him  finding 
^<  caution  to  repay  in  cafe  any  part  of  the  furrs  in  the  adjudict- 
^<  tion  which  he  infifted  on  as  owing,  (hould  be  made  appear  to 
*'  be  fatisfied  and  paid/'  The  appellant  the  earl  again  petitioned 
the  Court,  infixing  that  the  adjudications  were  not  regular,  and 
praying  to  be  heard  upon  the  nullities  objeded  to  them:  but  the 
Court  on  the  27th  of  July  1722,  •*  adhered  to  their  former  in- 
**  terloctttor,  referving  likewife  to  the  earl  to  infift  in  any  proper 
*<  adion  for  reducing  the  rcfpondents'  titles  on  the  grounds  tnen- 
'<  tioned  in  the  petition  or  any  others.'* 

A  commiflion  having  been  granted  to  the  tenants,  to  depone 
as  to  their  rents,  on  the  5th  ^nd  26th  of  December,  1722,  the 
term  was  circumduced  againft  them,  and  they  were  held  as  con* 
feflfed  on  certain  rents  condefcended  on.  Other  perfons  having  then 
applied  as  creditors  on  theeftate,  to  be  made  parties,  on  the  2  id  of 
February  1723,  the  Court  appointed  th^  <^  eftate  to  be  fequcft- 
<*  rated  and  remitted  to  the  Lord  Ordinary  to  appoint  a  fagotto 
^<  levy  the  rents  :^  and  purfuant  to  this  remit  the  Lord  Ordinary 
on  the  8th  of  March  thereafter  appointed  Sir  Thomas  Caider 
fa£tor  accordingly. 

The  tenants  fufpended  the  decrees  obtained  againft  themi  bat 
on  the  20th  of  November,  and  fourth  of  December  1723,  int«' 
locutors  were  pronounced  againft  them  by  the  Lord  Ordinarj) 
and,  on  the  12th  of  Decemtier  thereafter,  by  the  Court. 

Upon  the  application  of  the  competing  creditors  praying  that 
Sir  Thomas  Calder  might  be  continued  factor,  till  the  event  of 
the  procefs  of  ranking  was  afcertained,  the  Court  on  the  6th  of 
June  1724,  "  continued  the  fcqueftration  of  the  faid  efiatcsand 
*•  appointed  the  faid  Sir  Thomas  Calder  faftor  thereon,  until  thor 
**  Lordfhips  (hould  think  (it  to  recal  the  fame,  he  giving  fufficient 
«*  fecurity.''  The  appellant  Rofs  now,  for  the  firft  time  appeaitd 
In  the  a£iion,  and  gave  in  a  petition,  inGfting  upon  his  leafeof 
the  premifes  from  the  Earl  of  Sutherland  ;  and  ftating  tbat  the 
Court  of  SelTion  had  no  right  to  determine  the  claims  upon  this 
eftate,  which  came  under  the  jurifdidion  of  the  commifnonersof 
forfeitfires  :  after  anfwers  for  the  refpondents,  the  Court  on  the 
7th  of  July  1724,  "  refufed  the  deGre  of  the  peti^ion.^ 
Entered,  Ti^e.  appeal  was  brought  from  "  feveral  interlocutory  fentences  or 
»6  Nof.  ^,  decrees  of  the  Lords  of  ScflTion  of  the  22d  of  December  il^H 
«<  the  3d,  7th,  21ft,  25th.  and  27th  of  July  ;  the  5th  and  26th  « 
•'.December  1722  ;  the  21ft  of  February,  8th  of  March,  aoth  of 
"  November  j  4th  and  12th  of  December  1723  j  the  6th  of  Jbbc 
<<  and  7th  of  July  1724." 
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Heads  of  the  Appellant^  Argument* 

The  Court  of  Seffion  had  no  jurifdi£lion  to  determine  of  Mr. 
punbar's  claim  upon  a  forfeited  eftate,  the  power  of  determin* 
ing  fuch  claims  being  by  a£l  of  the  4th  of  his  prefent  majefty's 
reign  c.  8.  vefted  intruftees  excluOve  of  all  Ordinary  Courts.  And 
as  fuperiors  arcjby  the  a£k  5  Geo.  i .  c.  20.  obliged  to  pay  a  propor- 
tion of  the  forfeiting  perfons'  drbts,  anfwerablc  to  the  eftate 
returning  to  them ;  fo  this  proportion  ought  to  have  been  deter*' 
mined  by  decree  of  the  faid  truftces. 

By  the  proceedings  had  in  the  prefent  cafe,  the  whole  debt 
claimed  by  the  refpondent  Dunbar,  is  made  a  burden  upon  that 
part  of  the  eftate  of  the  forfeiting  perfon  which  fell  to  the  earl  as 
fuperior,  though  the  earl  was  able  and  offered  to  have  proved  to  the 
Court,  that  the  attainted  perfon  had  another  eftate  forfeited  for  the 
ufc  of  the  publiclc,  which  therefore  ought  to  have  been  liable  to  a 
proportion  of  the  refpondent's  claim.  The  earl  further  offered  to 
prove  to  the  Court  that  the  refpondent  Dunbar  had  poffeffed  the  eftate 
of  the  late  Lord  Duffus,  lying  in  the  county  of  Moray,  amounting 
to  400/.  yearly,  by  which  pofleflion  his  claim  was  extinguiflied. 

The  refpondent  contended  that  thefe  objections  were  not  avail* 
able  in  that  ftate  of  the  procefs,  -and  were  referved  by  the  intjsrioc* 
utors  of  the  25th  and  27th  of  July  1722:  but  the  caft  of  the  poffeflbr 
is  always  favourable,  and  a  good  plea  for  recovering  poffefllon^ 
muft  by  the  principles  of  law  be  of  greater  force  to  retain  it  when 
recovered*  And  by  the  law  of  Scotland,  whatever  is  a  legal 
ground  for  fetiing  afide  a  deed,  in  an  af^ion  of  reduC^ion,  is  al- 
ways held  a  proper  defence  for  a  pofleffor,  when  iuGfted  againft 
in  an  a£^ion  to  ejeft  him.  The  rcfervaiion,  therefore,  in 
favour  of  the  earl  does  in  tStSt  admit  the  juftice  of  bis  caufe, 
and  the  iniquity  of  the  decree. 

Heads  of  the  Refpondent^  Argument. 

The  objeQion  to  the  jurifdifiion  of  the  Court  of  Seflion  wa* 
never  ftarted,  till  after  the  power  of  the  truftees  for  determining 
claims  was  expired.  But  the  truftees  for  forfeitures  had  no 
power  of  determining  claims  upon  this  eftate,  becaufe  it  was  not 
vefted  in  them  for  the  ufe  of  the  publick  \  in  confequcnce  of  the 
aft  of  the  I  Geo.  I.  c.  20.,  it  had  devolved  on  the  appellant,  the 
Earl  of  Sutherland,  fubje£l  to  the  demands  of  creditors.  The 
appellant  bimfelf  claimed  this  eftate  not  before  the  truftees,  but 
the  Lords  of  Seflion,  and  the  fame  was  then  decreed  to  him  ixxhm 
]tQ,  to  the  debts. 

The  appellant  the  ^arl  offered  to  prove- that  the  forfeiting  perfon 
had  a  (eparate  eftate,  upon  which  a  proportion  of  t^  debts 
ought  to  have  been  charged  ;  though  thi^  allegation  in  general 
might  feem  to  merit  regard  fo  far  as  to  be  admhted  to  proof,  yet- 
when  the  appellant  was  deCred  to  mention  any  one  parcel  of' 
eftate  that  belonged  ^o  the  forfeiting  perfon,  he  could  not  parti* 
cularize  ^ny,  the  Court  therefore  juftly  looked  upon  th^  allega^^ 
tjiox^  as  groundlefsi  and  made  of  defign  to  gain  time^ 
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'  The  earl  alfo  offerifd  to  prove  that  the  adjudications  of  the 
refpondent  Dunbar,  were  fatisfied  and  extinguiflied  by  payment, 
8ind  made  feveral  obje£lions  to  the  regulation  of  the  fecurities. 
As  this  feemed  only  a  pretence  to  retain  poiTefljoo,  the  Couit 
juftly  rcfufed  a  commiflion  to  make  proof  of  fuch  general  allcga* 
tionS)  but  refcrved  an  opportunity  to  the  appellant  if  he  thought  6t 
to  bring  a  proper  afiion  for  that  purpofe,  and  the  tefpondcnt  gave 
fecurity  to  be  aufwerable  for  whatever  Qiould  appear  to  have  been 
over  paid* 

t  The   appellant  Rofs  who  had  a  tack  from  the  appellant  the 

earl  ftated  that  he  was  turned  out  of  pofTcifion  without  bemg 
made  a  party  to  the  a£tion.  But  the  tack  in  queftion  is  dated  ia 
April  1722,  more  than  a  year  after  this  aclion  commenced,  and 
feveral  months  after  the  firft  judgment  pronounced  in  favour  of 
the  refpondent;  and  as  he,  tiiereftfre,  could  not  be  originally  made 
a  party,  fo  there  was  nooccafion  for  making  him  a  party  afterwards, 
the  queftion  being  as  to  the  right  of  the  ieifor,  and  that  being  deter* 
mined  againft  him,  his  leafe  made  after  the  fuit  commenced  was  of 
Xio  confequence. 

Ja4fiBcfil,         After  hearing  covnfel,  //  //  ordered  and  adjudged  that  the  fetitiom 

19  April      attd  appeal  be  dtfmtjfed^  and  that  the  fsveral  inter ioaaory  Jehtences  and 

*'*5'  decrees  therein  complained  of  be  affirmed. 

For  Appellants,       C.  Wearg.       CL  Jrejkine, 

For  Refpondcnts,  Pun,  Forbes.  C  ^^Ibot.     JFi/L  Hamilton. 


■»■■■■ 


Cafea3,  Yolrath  Tham,  Merchant  in  Gottenburgh       Afpellanii 
^'^nl  Charles  Sheriff,  and  Richard  Sheriff        ^      RffpotuknU. 

Faghf.-^A  foreign  fafior  advif<s  bis  corrcfpon^nti,  that  he  ku  dtfpalcd  «r  a 
cargo,  m6  fliipped  recurD«  for  tr>  on  both  which  he  charges  eommiflioa  $  he 
afterwards  bring*  an  aSion  againft  th-  correfpontfentt,  alleging  that  he  had 
frat  hii  own  goods,  and  had  not  r^'Ce-ved  procaeds  foe  chain  ;  b«ac  hcis 
Boc  allowed  to  prove  (%&•  contvary  to  his  ^mrtipoodtnce* 

The  knowl-:dge  of  the  Ihip-ma^er.  though  S«perc«:gP»  and  part  owno^ 
sot  relc^f  nt  a|«iaft  the  correfpondence. 

^r9«/.— >Tbe  tador  h-ting  refuf-d  t«  allow  a  proof  of  the  Aip-maAn^  kaoi«« 
ledge  ^y  hii  owa  oath,  a  proof  by  witneflet  i«  refaied  him. 

IN  the  year  1717,  the  merchants  who  fent  goods  to  Sweden, 
fuffered  great  loflcs,  by  an  ordinance  of  the  then  king,  by 
which  a  fmall  p'cce  of  coined  copper^  of  the  fize  of  a  Harding* 
called  a  Minttoken^  was  made  current  for  the  raluc  of  a  dolbr 
BwediOi ;  having  been  paid  in  this  fpecie,  the  homeward  caigoci 
pould  not  be  purchafed  but  at  a  great  difcoupt« 

|n  1718,  the  refpondents  and  feveral  others,  who  bad  purchafed^ 
^p  tb^ir  own  (eparate  a^cpuntsi  par^ck  9i  bcniogi^  loaded  them 
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for  the  Baltidc,  on  boatd  a  ihtp  of  which  James  Sheriff^  brother  of 
the  refpondents  wai  maftfri  each  adventurer  having  taken  a 
feparate  bill  of  lading  for  his  own  parcel*  marked  wiui  his  own 
mark^  and  each  being  to  (land  the  rifle  of  his  own  adventure.  A 
commiflion  in  writing,  Ggned  by  the  adventurers,  dated  the  ift 
of  September  171 8,  was  given  to  Jjimes  SheriflF  the  mafter.  by 
which  he  was  empowered  to  call  at  Gottenburgh,  in  his  outward 
▼ojage,  and  to  fell  and  difpofe  of  the  cargo  of  herrings  if  tho 
market  was  good,  and  if  iron  and  deals  were  to  be  got  for  tho 
proceeds;  but  if  thefe  were  not  to  be  got  for  net  proceeds,  he 
was  prohibited  at  any  rate  to  fell,  but  to  take  advice  from  Stock* 
holm,  how  markets  ruled  there  ;  and  m  cafe  thev  did  not  anfwer 
he  W4S  to  proceed  to  Dantzick,  and  there  to  fell  and  reload  an 
inward  cargo* 

About  the  middle  of  September  17181  Jsmes  Sheriff  arrived 
with  his  vrfTel  at  Gottenburghi  and  immediately  applied  to  the 
appellant  for  liis  afliftance  in  difpofing  of  his  cartro,  and  delivered 
to  the  appellant  a  letter  from  the  refpondent  Richard,  in  which 
were  thefe  words  :  <^  my  brother  James  is  now  loaded  with  her«i 
**  rings  i  youUl  be  affiitant  in  difpofing  of  all  to  the  bed  advant* 
<<  age  ;  and  what  further  I  have  to  fay,  i  refer  you  to  my  brother 
^*  who  has  orders  to  manage  my  affairs*" 

The  appellant  having  undertaken  the  management  of  this 
bufinefs,  on  the  t^th  of  September  17 18,  advifed  the  refpondent 
Richard  of  bis  having  made  application  to  the  Swediih  miuifters^ 
Count  Mornrrr,  and  Baron  Gortz,  to  have  a  bargain  made  with 
his  Swediih  M^jcily,  for  iron  in  exchange  for  herrings :  and  by  a 
letter  on  the  20th  of  0£lober,  to  the  refpondent  Richard,  the 
appellant  wrote  as  follows :  "  concerning  Mr.  James  Sheriff V 
**  loading,  have  I  fold  to  His  Majefty,  to  wit,  every  barrel  of 
<*  herrings,  accounted  to  20  dollars,  and  every  (hip  pound  of  iroa 
<<  free  on  board  to  fizteen,  and  fliall  in  fourteen  days  time,  or 
<*  thereabouts,  be  ready  to  go  from  hence.  I  can  affure  yon  that 
**  I  have  had  incomparable  much  trouble  to  get  fo  far,  becaofe 
**  iron  is  incomparably  fcarce,  and  fo  much  difpofed  of,  and 
**  much  more  as  can  come  down  this  year."  On  the  17th  of 
November  the  appellant  again  wrote  to  the  refpondent  Richard, 
in  thefe  words :  **  now  goes  by  your  brother  Captain  Jamea 
'*  Sheriff,  who  hath  had  iron  for  the  proceeds  of  his  herrings, 
**  and  195  barrels  pitch,  and  5  barrels  tar  in  difcousitof  the  old 
**  account:  I  can  affure  you,  that  he  isfo  well  expedite,  as  thefe 
^'  times  ever  can  be  poffible.  I  fend  you  fale  accouns  of  the  her ^ 
*^  rings,  amounting  to  7004  dollars,  and  the  invoice  upon  the 
**  iron  amounting  to  82 1 5  dollars,  which  you  will  pleafe  after 
**  finding  right  to  note  conform  with  me." 

On  the  29th  of  November,  James  Sheriff,  the  mafter,  wrote  to 
bis  brother  Charles  as  follows :  *<  when  I  came  firft  to  the  river, 
**  I  anchored  at  the  new  caftle,  and  immediately  wroteto  Stock* 
^  holm,  to  know  how  the  price  of  iron  and  herrings  ruled  there  s 
^'  after  (hewing  Volrath  Tham  my  commiflion,  and  he  fiadiny 
^  me  pofitivclj  reiblvcd  not  to  fell  at  any  rate,  except  I  got  iron 
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^^  sod  detlB  for  value  of  herringi,  we  at  laft  concluded  a  barfram, 
<<  and  I  have  received  for  my  loading  iron  and  deaU,  as  per  bill 
^<  of  loading  inclofed,  which  I  have  fent  for  the  behoof  of  the 
^  concerned,  in  which  my  Chare,  as  part  freighter,  }s  alib  b« 
«  eluded.'^ 

After  James  Sheriff  was  thus  loaded,  and  ready  to  fail,  he 
was  detained  for  fome  time  by  the  frofU,  and  after  the  de?th  of 
the  then  King  of  Sweden,  on  the  30th  of  November  17.18,  an 
embargo  was  laid  upon  all  (hipping  in  the  river.  On  the  3d  of 
January  17199  the  appellaot  wrote  another  letter  to  the  retpon- 
dent  Charles,  advifing  of  this  event. 

James  Sheriff  arrired  in  ScotUnd  in  February  17199  aod  by 
him  the  refpondents  received  the  account  f.iles  of  the  hcTrings, 
and  the  invoice  of  the  iron  and  deals,  as  the  proceeds  of  the  out- 
ward cargo.  By  this  account  fales  and  receipt  thereon,  the  ap- 
pellant acknowledged  receipt  of  the  herrings  making  up  667 1 
barrels  at  the  prices  there  ftated,  amounting  to  a  certain  fam, 
and  charges,  inter  a/ia,  2  per  cent.)  for  his  commiffion,  mention- 
ing that  the  fame  were  fold  for  account  of  the  r-efpondtnt 
Richard  ;  and  by  the  invoice,  the  appellant  acknowledges  that 
75  dozen  of  deals,  and  475  (hip  pounds  of  iron  were  likewife 
bought  for  account  of  the  faid  Richard  Sheriff,  and  he  charges 
a  per  cent,  commiffion  for  buying  the  fame,  the  deals  and  400 
fhip  pounds  of  the  iron  being  fent  for  proceeds  of  the  herrine$, 
and  75  (hip  pounds  of  iron  in  payment  of  a  former  balance. 
And  upon  the  footing  of  thefe  vouchers  and  the  letters  of  corref- 
pondence,  the  feveral  freij^hters,  cleared  accounts  with  James 
Sheriff  the  mafter,  paid  him  his  freight,  and  divided  the  home- 
ward  cargo. 

Afterw^ards  in  December  17 19,  tlie  refpondent  Richard  re-. 
eeived  a  letter  from  the  appellant*  informing  him  that  442  har- 
icls  of  the  herrings  had  been  fold  by  him  ^o  the  king  of  Sweden, 
with  the  knowledge  and  advice  of  James  Sheriff  the  mailer,  for 
iron^  which  was  not  delivered,  not  bein^  come  down  from  the 
mines  4  and  as  a  favour  to  Jamts  Sheriff,  who  had  lain  a  con- 
fiderable  time  at  the  port,  he  had  taken  the  liberty  to  (hip  on 
board  his  vefflil  aSo  (hip  pounds  of  iron,  purchafed  in  return  of 
herrings  fent  by  Meffieurs  Hogs,  on  board  a  Hup  of  which 
James  Totmg  was  mafter,  from  one  Klaas  Habecht :  that  upon 
the  King  of  Sweden's  death,  a  ftop  was  put  to  the  delivery  of 
iron  on  the  king's  contr^A,  and  the  appellant  was  obliged  to 
purchafe  iron  at  a  much  greater  price,  to  put  it  on  board  the  faid 
James  Young's  fiiip,  on  account  of  Mtffieurs  Hogs ;  and  that 
the  iron  due  for  the  refpondents  herrings  was  ftill  a  debt  upon 
the  Crown  of  Sweden  :  and  the  appelUnt  inclofed  an  account 
cnrtent,  charging  the  refpondents  with  tbe  difference  of  price 
between  tbe  280  (hip  pounds  of  iron,  at  the  former  price 
•f  38  copper  dollars,  and  the  new  price  at  54  copper 
dollars  per  ihip   potrnd^  for  which  he  alio  drew  bills   opoc^ 

Upon 
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Upon  their  rcfufal  to  pay  be  brought  an  aftion  againft  them 
before  the  Court  of  Sefrion,  for  the  price  of  the  faid  286  (hip 
pounds  of  irori)  and  like  wife  for  the  price  of  58  pounds  more, 
at  the  rate  of  94  dollars  per  (hip  pound,  and  the  appellant  craved 
that  the  Court  would  allow  him  to  prove  the  matters  and  fafis 
alleged  by  him.  After  defences  for  the  refpondents,  the  Court 
on  the:  25th  of  July  1724,  •*  found  that  the  appellant  having  ad- 
"  vifed  by  his  letter  of  the  date  the  17th  of  November  1718^ 
*•  that  iron  was  loaded  for  the  proceeds  of  the  herrings,  conform 
•*  to  J^raes  Sheriff's  commiffion  as  fuper-cargo,  and  his  letter  of 
*•  the  loch  of  November  aforefaid,  the  appellant  could  not  now 
••  be  allowed  to  prove  contradiftory  facts  to  his  foraier  corref- 
••  pondence;  and^found  the  allegeance  that  James  Sheriff's  know* 
^  ledge,  (the  party  concerned  in  the  outward  voyage)  that  part 
«*  of  the  appellant's  iron  and  Young's  was  on  (hip-  hoard  in  re- 
**  turn  for  the  outward  cargo,  was  not  relevant  againfl  the  re- 
<^  fpondents,  and  found  no  prefumption  that  James  Sheriff  did 
••  advife  the  frcightors  of  the  true  faft." 

The  appellant  reclaimed,  infiding,  that  James  SherifF  tie 
brother g  irufke^  and  fuper-cargo  nvas  privy  io  the  real  tranfaBion  and 
ought  to  have  informed  the  others  ojit:  and  therefore  the  appellant 
af!ain  prayed  to  have  a  proof  of  his  allegations :  to  this  petition 
the  refpondents  put  in  anfwers  and  the  Court  on  the  i(m\\  of 
December  17^4,  **  adhered  to  that  pirt  of  the  former  inierlocu- 
"  tor,  of  the  25th  of  July  laft,  finding  that  the  appellant  having 
'•*  advifed  by  his  letter  of  the  17th  of  November  1718,  that  iron 
•*  was  loaded  for  the  proceeds  of  the  herrings  conform  to  James 
"  Sheriff's  commiffion  as  fuper-cargo  by  the  freighters,  and  his 
*'  letter  of  the  20th  of  November  aforefaid,  ihc  appellant  could 
••  not  now  be  allowed  to  prove  contradiftory  fafis  to  his 
*-*  former  correfpondence  ;  and  in  regard  the  appellant  did  not 
•*  offer  to  prove  James  Sheriff 's  knowledge  of  the  fafls  found- 
^'  ed  on  by  his  oath,  refufed  to  allow  any  proof  thereof  by  wit« 
*•  neffes." 

The  appeal  was  brought  from  "  two  interlocutors  of  the  Lords  Hnt«reJ, 
*«  of    Seflion  made  the  25th  of  July,  and   26th   of  December  '♦i"** 

Heads  of  the  Appellanfs  Argument. 

If  the  fac!s  infifted  upon  by  the  appellant  fhould  be  made  ou* 
upon  proof,  it  is  extremely  reafonable  that  he  (hould  have  re- 
lief. It  were  very  hard,  if  a  merchant  or  fa£lor,  out  of  favour  , 
or  friendship  to  his  correfpondents,  load  his  own  goods  aboard 
their  fhip,  before  the  goods  that  properly  belong  to  them  come 
to  hand^  in  order  that  the  (hip  may  fail  more  fpeediiy,  and  omits 
to  give  notice  that  the  goods  fo  fhipped  were  his,  and  not  thrirs;^ 
but  m  general  informs  them,  that  they  have  fuch  goods  on 
board  for  the  proceeds  of  their  outward  cargo ;  and  afterwards 
upon  dtfcovering  his  correfpondent's  goods  are  loft  or  incumbered, 
Ihould  not  be  able  to  repair  his  miftake,  and  upon  proof  of  the 
fa£l  recorer  the  value  of  his  goods  \  for  the  Hnafidu  that  prevails 
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ID  all  mercantile  dcalioga,  forbids  that  advanmge  QiouM  be  taken 
of  cafual  mift^kes  or  omiflions  for  which  probable  cauf<*$  may  be 
aHigned^  and  common  jufticc  will  not  allow  that  one  man  (hould 
profit  by  this  innocent  miilake  of  another. 

The  correfpondence  itfclf  does  not  fo  fully  czprefs  thi» 
matter,  as  to  deprive  the  appellant  of  a  liberty  of  making  proof 
of  thefe  fa£\8.  Nothing  therefore  could  be  more  reafonable  than 
to  allow  the  appellant  to  make  proof  of  thefe  fa£ts,  cfpecially 
when  he  charged  that  tliey  might  have  had  notice  of  the  real  fa^ 
by  James  Sheriff  who  was  privy  thereto. 

'Ihe  appellant  bad  no  reafon  to  prove  James  Sheriff's  know* 
ledge  of  thefe  fafls  by  his  own  oath,  becauie  that  would,  by  the 
'  law  of  Scotland,  have  been  conclufive  agaiutl  him,  -and  he  conki 
not  have  been  at  liberty  to  falfify  that  oath.  It  was  therefore 
jud,  thattlie  appellant  (hould  be  at  liberty  to  prove  thatfaA,  a» 
well  as  the  others,  and  in  the  fame  manner. 

fleaJj  of  the  Refpondents^  Argument,, 

To  prevent  .a  prejudicci  which  one  of  the  rcfpondents  had  for* 
mcrly  fuffered,  a  limited  commifiion  was  given  to  J-^mes  Sheriff, 
and  accepted  of  by  him,  wherein  he  was  cxprcfsly  required  not 
to  fell  the  herrings  except  he  could  load  iron  and  deals  for  the 
net  proceeds :  James  Sheriff  (hewed  this  commifiion  to  the  ap- 
pellant, and  both  of  them  a£led  in  purfuance  of  it,  as  appeared 
by  the  appellant*s  and  J^mes  Shetiff'a  letters;  therefore  the  ap- 
pellant could  not  be  allowed  to  prove  fa£is,  at  fuch  an  iotenral  of 
time,  inconfiftenc  with  his  own  accounts  and  advices  feat  to  the 
refpondents* 

If  correfpondents  are  allowed  to  vary  in  their  advices  of  hQ% 
admitted  to  confift  with  their  knowledge,  commerce  would  be- 
come imprafiicable,  neither  could  accounts  be  ever  concluded  \ 
and  the  ap(^ellant,  when  he  pretended  to  reAify  a  miftake  in  the 
correfpondence  by  his  letter  of  the  loth  of  July  lyipt  and  3d. 
of  February  1710,  claimed  only  the  difference  money  to  conclude 
all  accounts  ;  whereas,  as  if  he  had  fallen  into  a  fccond  onift^ke, 
in  his  aiftion  he  infifted  further,  for  the  value  of  338  (hip  pounds 
of  iron,  a  plain  evidence  of  what  dangerous  confequeoce  to 
trade  it  mud  be  to  allow  correfpondents  to  vary  in  point  of 
faft- 

As  to  the  pretence,  that  this  tranfa£tion  confifted  with  the 
knowledge  of  James  Sheriff,  the  refpondents  contend,  that 
though  he  was  part  freighter,  as  well  as  mailer  of  the  (hip, 
yet  the  adventurers  having  feverally  purchafed  their  parcels  of 
herrings,  taken  feparate  bills  of  lading  each  for  his  own  par- 
ticular parcel,  marked  with  his  own  mark,  and  James  Sheriff 
liaving  but  a  commiflion  exprefsly  limited,  and  (hewn  to  the  ap- 
pellant, his  knowledge,  or  even  confent,  could  not  found  an  aAioa 
againft  the  refpondents. 

Though  the  appellant  could  poiBbly  bring  parole  erideAce 
to  difprove  the  matters  affirmed  by  him  in  his  oorrefpoodence 
fo  long  after  the  negotiation  wai  finiibcdi  and  the  lefoondencs 
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had  cleared  with  one  another^  and  the  other  parties  concerned, 
he  ought  to  have  no  advant^i^e  from  it;  and,  further  the 
ctrcttmftances  of  the  cafe,  and  the  vouchers  founded  on  by 
the  rcfpondents  mult  find  greater  credit,  than  any  eridence 
that  could  arife  from  the  oaths  of  pcrfons  whofe  characters 
are  unknown,  and  who  were  not  particularly  acquainted  with 
the  whole  fads  in  queftion. 

If  the  appellant  really  fold  fuch  parcel  of  herrings  to  the 
royal  deputation,  it  was  upon  his  own  rifle,  having  aAed  only 
in  purfuance  of  the  limited  commlflion  given  to  James  SheriiFy 
who  neitlier  lawfully  could,  nor  did  confent  to  the  difpofing  o£ 
the  herrings  but  upon  the  condition  of  being  reloaded  with  Jron 
and  deals  :  he  had  4,  per  cent,  upon  the  whole  cargo,  for  procur* 
ing  the  faid  iron  in  exchange  for  the  herrings  ;  and  if  the  iron  - 
had  really  afterwards  been  delivered  by  the  royal  deputation, 
when  the  price  advanced,  the  appellant  neither  would  hare  ' 
accounted,  nor  could  he  have  been  compelled  to  pay  the  dif* 
ference  to  the  rcfpondents  of  the  advanced  price  upon  the 
iron ;  fo  that  the  fale,  if  any  fuch  there  was  to  the  royal  depu- 
tation, was  at  his  own  peril. 

After  bearing  counfel,  It  is  ordered  and  adjudged^  that  the  petU  J*^513^ 
tion  and  appeal  he  difmijfedy  and  that  the  intertocuton  therein  cpm^  \l%c. 
plained  of  ie  affirmed* 

For  AppelUnt,       Dun.  Forbes.     C,  Talbot.     JPVL  Hamilton* 
for  Rcfpondents,  C.  JVearg.        C.  Arejkine. 


Sir  Alexander  Maxwell  of  Monreith,  Bart.    Appellant;    Cafei24« 

Andrew  Houfton,  Efq.  .  •        Refpoadent.    ^^ 

El  c  conlra^  i7i5» 

yki\x  April  i-ji^p 

wfMV."An  obje^ion  to  i  deed  rb«t  it  wai  enced  \n  fihJfamHsSkin  U  rtpeUed* 


Kaifm  Jmrmmjfiim  and  Gtfit  fr§  Hdtrgde.'-^A  pcrloa  iranta  aa  ental  of 
'  bit  «ft«ci  to  bit  Too,  and  bit  betit  m  le  wbAtfotircr }  wltb  tbc  bordm 
ftf  bis  dcbtis  tbc  fin  s'H^ts  a  back  bond,  in  confideration  of  faid  eot»i( 
tp  pay  tbe  fatbcr*!  dcbtt :  afrer  tbc  death  of  the  father  aad  foo,  tbc 
dangbten  €on?cj  tb«  cftate  real  and  perfonal  of  their  'acbcr  to  a  *rHJfof, 
without  m«kinf  up  titles  bjr  invencoryr  or  coBftrmationi  aod  tba  c^cdicor 
Sranit  bond  to  proted  thena  agaiaS  what  tbejr  bad  aooe,  and  from  tba 
dehti  o^  their  Either  {  the  heir  male  of  entail  baviof  got  back  the  oSatv 
fuet  tbc  faid  creditor  for  debu  of  tbe  father  at  a  fidoue  incxomettcr,  is 
which  be  obtains  decree  }  and  the  Court  aifo  find  the  moteable  debCa  dw  t^ 
fuch  ininaetter  to  be  cxtingaiAcd :  bat  tber  judgment  it  reverfecT}  aji4 
fbe  crc4itor  it  ordered  to  i^coaiC  lot  adiial  introsidioai  ooly. 

VyILLIAM  HOUSTON  of  Cultreoch  on  the  17th  of  Jannarj 

^^    1 69 1,  made  a  fettlement  and  entail  of  his  eftate  to  himfetf 

in  Uff-rent|  and  \o  W^m  his  fon^  aii4  his  heirs  male  wbatfo* 

crerg 
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€rcr,  with  the  burden  of  payment  of  the  grantor's  debts:  and 
at  the  fame  time  William  the  fon  executed  a  bond  whereby  he 
became  perfonally  bound  to  relieve  his  father  of  certain  debts  he 
had  contra£^ed  before  making  the  entail.  William  the  father 
dying  in  February  17091  leaving  his  faid  fon  and  four  daughters; 
and  the  fon  dying'  in  March  thereafter  without  iflue,  the  cftate  by 
faid  entail  dcfcended  to  the  father  of  the  refpondent  the  brother 
of  William  Max*well  the  cider  \  and  the  refpondent  s  father  in 
July  1709,  was  duly  ferved  heir  of  providon  in  the  faid  eftate« 
'  and  after  his  death  the  refpondent  obtained  a  charter  thereof^ 
under  the  great  feal  upon  which  he  was  duly  infeft. 

The  eftate  of  Cultreoch  being   conveniently   fituated  for  the 
appellant's  father,  he  had   procured    from  William  the  father, 
and  William  the  fon  a  deed^  dated   30th  April^  and  3d   May 
1708,  whereby  they   became  bound  under  a  penalty   of  200c/. 
Scots,  to  prefer  Sir  William  Maxwell  to  any  other   purchafcrin 
'  cafe  they  fhould  fell  thefe  lands  \  and  foon  after  the  death  of  the 
two  Williams,  father  and  fon,  the  appellant's  father  brought  an 
action  againft  the  daughters,  on  the  ground  of  the  f^id  dctd^  and 
of  certain  debts  fecured  on  the  eftate  which  he  had  purchafed: 
two  of  the    daughters  who   were  married,  and  their  hufbands, 
and  two  who  were  fingle,  difponed  and  conveyed  to  the  appellant 
(his  father  being  then  dead,)  the  whole   real  and  perfonal  eflate 
of  their  father  and  brother,  for  the  confidcration  of  a  fmall  fum  : 
and  the  appellant  granted  them  an    obligation    to  indemnify  the 
daughters  and  their  hufbands  ag^iinft  all  debts  ov'ing  by  the  father 
and  brother,  and  all  adions   that  might  be  brought  againft  them 
on  that  account  ^    tliefe  deeds  were   dated  in  April  and  May 
1709. 

The  appellant  thereupon  took  poffefTion  of  the  charter  cbeft 
of  the  family,  and  carried  the  fnme  to  his  own  honfe,  having  broken 
the  feals  put  on  it  by  the  proper  judge  \  and  he  alfo  poflcfled  himfelf 
of  the  whole  eftate  real  and  perfonal;  and  having  poflefied  the  per- 
fonal eflate  forf^vcral  months  without  confirmation,  he  afterwards 
to  guard  htmfelfagainll  any  bad  confequenccs  therefrom,  procured 
himfelf  to  be  confirmed  executor,  and  got  the  confirmation  to  be 
antedated  feveral  months. 

In  the  mean  time  the  refpondent  having  made  up  a  title 
by  fervice,  charter  and  fafine,  the  appellant  brought  an  a£lioa 
againft  him  for  payment  of  certain  debts  to  which  he  had  acquired 
right,  and  which  were  fecured  upon  the  edate;  and  the  refpon- 
dent thereupon  commenced  his  counter  zAion  concluding  that  it 
(Iiould  be  declared,  that  the  daughters  Is  vltious  intrometterss 
and  having  behaved  as  heirs  to  their  father,  and  Sir  Alezaodcr 
MaYwell,  as  reprefentingthem,  were  bound  to  pay  all  the  father'a 
debts  ;  and  that  tlie  debts  in  the  perfon  of  Sir  Alexander  were 
thereby  extinguifhed* 

The  appellant  appeared,  and  (lated  in  defence  to  thia  ailionf 
that  there  was  a  manifeft  erazure  in  the  deed  1691,  under  which 
the  refpondent  claimed,  for  which  he  infifted  the  deed  was  inva*. 
lid  I  in  the  claufe  fettling  the  eftate  upon  William  the  father  in 

life* 
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life- rent,  and  William  the  fon  and  his  heirs  tnak  wJjafJhevfr  as  it 

ftood  in  the  deed,  after  the  words  /Wrj  «»j/f,  there  wa^  a  platn 

crazure  of  two   or  three   words*  and  thereon  was  written   the 

word  vjhaifoever  :     The  Court  on  the  20th  of  June  171 1,  "  fuf-   Appwtcd^ 

"  tained   th^  deed   of   fcttlement,   and   repelled   the    objefticm  ^^^J^^ 

^<  founded  on  the  alleged  ritiation  thereof.*'     And  to  this  inter- 

locutor  they  adhered  on  the  loth  and  lyth^of  July  thereafter.        Ditto iiai» 

The  refpondent  then  infifted  on  the  vitious  intromiflion  by  the 
heirs  general,  whom  the  appellant  was  bound  to  indemnify ;  and 
the  appellant  having  dated  his  defence,  that  he  had  obtained  con* 
firmation  before  commencement  of  the  a£^ion  againft  him,  as 
fuf&cient  to  defend  him  from  the  effedis  of  vitious  intromiflion  \ 
the  refpondent  anfwered  that  not  only  the  confirmation  was  ante- 
dated, but  that  the  appellant  had  intromitted  with  more  than  he 
had  given  tip  in  the  inventory.  The  Court  on  the  13th  of  De«  Oitto4itt«» 
cember  1711,  ^<  fuftained  the  appellant's  defence  as  relevant; 
^^  and  allowed  both  the  appellant  and  refpondent  a  proof  of  the 
*•  feveral  fafls  alleged  by  them  :**  and,  after  various  proceed-  p»^^^'^^^^ 
ings,  this  interlocutor  was  adhered   to  on  the  13th  of  February 

The  appellant  now  prefented  a  petition  to  the  Court  praying 
that  the  (heriff  depute,  and  judice  of  the  peace  who  infpr£%td 
the  charter  cheft,  when  it  was  fealed  up  at  the  delire  of  the 
daughters  upon  the  death  of  William  the  fon  might  be  ez^vniined 
as  to  what  writings  they  faw  ;  and  alfo  that  the  Court  would  allow 
a  probation  of  William  the  father's,  and  William  thefoa's  circum* 
ftances  at  the  times  of  their  death  ;  and  that  certain  creditors,  to 
whom  the  appellant  alleged  his  father  had  paid  their  debts,  by 
the  dire£lions  of  WilTum  thf  father,  might  be  examined  as  t» 
the  reality  of  their  debts,  and  the  payments  fo  made  to  them,  by 
which  it  might  appear  how  fdr  the  appellant  was  a  jud  creditor 
for  the  fums  claimed  by  him.  The  refpondent  in  his  anfwers 
acknowledged  that  fome  of  the  debts  had  been  truly  owing,  but 
he  infilled  upon  the  ground  of  law,  that  the  whole  debts  were 
cxtinguiHied  by  coming  into  the  perfon  of  one  who  was  obliged 
to  pay  them.  'I  he  Court  on  the  25th  of  February  1713,  *•  re-  Ditto4<ttK 
<*  fufed  the  defire  'of  the  petition  as  to  proving  Cultreoch*s  cir* 
*^  cumftances,  or  taking  the  oaths  of  the  petitioner's  cedents; 
<^  but  allowed  a  conjunct  probation  to  both  parties  for  proving 
•*  what  papers  were  in  the  charter  cheft." 

The  objedion  made  to  the  confirmatioti  by  the  refpondent,  was^ 
that  though  fignedin  October  1710,  it  bore  date  the  13th  of  July 
2  709,  being  the  date  of  the  electee  dative  :  the  appellant  offered 
to  prove  that  fuch  was  the  common  practice  of  the  Court  which 
granted  the  confirmation  ;  but  the  Court  on  the  29th  of  July  Diao£ct»* 
'7'3f  "refufed  the  defire  of  this  petition." 

Witnefles  having  been  examined^  the  caufe  was  heard,  and  the 
Court  on  the  9th  of  December  1714,  '^  found  that  Sir  Alexander  Ditto4jttsw 
<*  Maxwell  by  his  bond  of  relief  to  the  heirs  of  line  is  in  the  fame 
^<  fituatton  as  to  the  debts  ofCuhreoch,  paid  andtranfaQed  by  hlm» 
'<  as  the  faid  heirs  of  line  would  have  been,  if  they  had  pai<i  an4 

«  hid 
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••  had  tranfaflcd  the  faid  debts  •/'  and  to  this  interlocutor 
the  Court  adhered  on  the  12th  of  January  1715.  On  the  2  id 
of  fame  mouth,  the  Court  pronounced  the  following  interlocutor: 
*<  having  again  confidered  the  (late  of  the  proccfs^and  advifed  the 
*•  fame  with^the  teftimonies  of  the  witnefses  adducrdi  and  writs 
**  produced  for  probation^  with  the  debate,  and  petition  gi^ren  ia 
•*  by  Sir  Alexander  Maxwell,  and  anfwers  thereto  by  Andrew 
*^  Houiion,  find  the  defence  of  extinction  of  heritable  debts  in 
**  the  perfon  of  a  vitious  intrometter  not  relevant  to  be  alleged  bj 
**  an  heir  male  ;  but  fuftain  the  defence  of  extinction  of  move- 
**  able  debts  paid  by  a  vitious  intromerter :  and  find  the  qualifi- 
**  cations  of  vitious  intromiflion  avainft  Sir  Alexander  MaxwelU 
"  relevant  and  prored:  and  likewife  find  the  qualifications  of  the 
*'  paffive  title  of  Behaviour  as  heir,  relevant  and  proved  againtt 
**  the  heirs  of  line :  and  find  that  Andrew  Houfton  now  the 
••  heir  male,  is  not  obliged  to  Telieve  the  heirs  offline,  by  the 
*^  quality  of  the  difpofition  granted  by  Cultreoch  elder  to  his  fon 
**  and  heirs  male;  and  the  bond  granted  by  Cultreoch  younger 
*<  obliging  him,  his  heirs,  executors,  and  fuccefibrs  to  relieve  bis 
**  father  of  all  debts/'  And  to  different  parts  of  this  interlocutor 
the  Court  adhered  on  the  I2ih  of  July  and  9th  of  November 
1716. 

After  a  further  hearing  of  the  caufe,  however,  the  Court  on 
the  12th  of  July  17 17,  "  found  that  abftrafting  from  the  dif- 
*<  pofition  by  Cultreoch  the  elder  to  his  fen,  ^nd  qualities  thereof, 
*'  there  is  no  relief  competent  to  ^he  heirs  of  line,  or  to  Sir 
**  Alexander  Maxwell,  as  coming  in  their  places  againft  the  heir 
<'  male  for  any  debts  of  Cultreoch's,  paid  by  the  faid  heirs  of  line, 
**  or  by  Sir  Alexander  himfelf :  but  having  confidered  th^ 
^*  difpofition  by  Cultreoch  elder  to  his  fon,  and  qualities  thereof, 
**  found  that  the  debts  of  Cultreoch  elder,  were  burdens  on  the 
*^  fubjc£t  difponed  by  him  to  his  fon,  and  chat  Andrew  Houfton 
**  as  heir  male  to  the  eftate  of  Cultreoch,  contained  in  the  faid 
**  difpofition,  in  right  and  virtue  of  that  difpofition  is  obliged  to 
*<  relieve  the  faid  Sir  Alexander  and  the  heirs  of  line  of  all  the 
*<  faid  debts.^  To  this  interlocutor  the  Court  adhered  on  the 
29th  of  November  and  12th  of  December  17 17  5  and  on  the  loch 
of  June  X7iSthcT  "  ordained  Sir  Alexander  to-give  in  a  condc- 
<<  fcendance  of  the  debts  due  by  William  the  father  at  the  time 
**  he  made  the  entail." 

Afterwards  on  the  iad  of  January  1720,  the  Court  *«  fuftainrd 
*'  the  defence  proponed  for  Andrew  Houfion,  that  Sir  Alexander 
**  Maxwell  had  intrometted  with  the  moveables  which  belongtd 
••  to  Cultreoch  the  elder,  or  to  his  fon  after  th<:ir  dcceafe,  rclc- 
<'  vant  in  tantum  to  extinguifii  the  debts  of  the  faid  Cultreoch, 
<<  and  his  fon  in  the  perfon  of  Sir  Alexander  the  intrometter  to 
*<  the  extent  and  value  of  thcfe  moveables  intrometted  with ; 
<<  and  alfo  found  that  relief  is  not  competent  to  Sir  Alexander, 
<*  againft  Andrew  Houfton,  for  any  fums  in  new  bonds  granted 
**  after  the  date  of  the  difpofition  by  the  faid  Cultreoch  the  elder 
^  to  bia  foO|  though  it  were  iuftruftcd  that  thefe  new  bonds 

*•  were 
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^  mttt  both  innovations  of  old  bonds,  dated  before  the  faid  dif« 
**  pofition,  and  coming  in  place  of  thefe  old  bonds." 

The  original  appe^il  was  brought  from  **  fcreral  interlocutory  Eneeftdy 
*^  fentences  or  decrees  of  the  Lords  of  Sellion  of  the  20th  of  June,  *5  ^^' 
*•  loth  and  17th  of  July,  and  13th  of  December  17 11,  the  13th  '^**' 
<*  and  25th   of  February,  and   29th   of  July  17 13,  the  9th  of 
*<  December  1714,  tlie  lathand  21ft  of  January  1715,  the  I2th 
**  of  July  and  9th  of  NoTcmber   1716,  the  i2th  of  July,  29th 
J*  of  November  and  lath  of  December  1717,  the  lothof  June 
"  1 718,  and  22d  of  January  1720/' 

And  the  crofs  appeal  from  **  part  of  the  abovementioned  inter*  tuttnir 
•*  locutorof  the  12th  of  July  17 17,  and  of  an  interlocutor  of  the  l^^^ 
•*  29th  of  November  1717.**  .    ^      ' 

On  the  Original  Appeal^^-^Hiois  of  the  Appellants  Argument. 

The  fcttlement,  under  which  the  refpondent  claims,  is  plainly 
erazed  in  the  moft  matt^rial  article,  the  very  part  on  which  the 
rtfpondent*8  right  depends.  There  might,  and  probably  have 
been  words  in  that  fpace,  which  now  ftand  obliterated,  that 
would  have  defeated  the  refpondent's  claim  \  and  the  refpondent 
produced  no  manner  of  evidence  that  the  deed  ftood  fo  erazed  at 
the  time  it  was  executed,  or  at  any  other  time  during  the  grantoi'a 
life,  though  furely  he  muft  have  been  fuppofed  capable  of  making 
fttch  prooJF  had  the  faA  been  true ;  and  by  the  deed  as  it  ftands 
erazed,  the  eftate,  on  failure  of  heirs  male,  muft  have  devolved  on 
the  crown  in  prejudice  of  the  grantor's  own  daughters,  and  the 
ifliie  female  of  his  fon,  a  fettlement  which  no  man  iu  his  fenfes 
can  be  fuppofed  capable  of  having  made. 

Soppofing  this  deed  valid  notwiihftanding  the  erazure,  yet  at 
it  was  dotmant,  and  not  publiflied  in  the  proper  manner  by  regtf* 
tration,  or  infeftment,  all  the  debts  contraAed  by  the  grantor 
during  his  life  were  as  much  a  charge  upon  the  eftate  by  the  un- 
doubted law  of  Scotland,  as  thofe  contraded  before  the  date  of 
the  fettlement ;  and  the  making  any  diftindiion  by  cutting  off  the 
one  kind,  and  allowing  the  other,  is  erroneous. 

As  this  deed  was  dormant,  the  heirs  at  law  might  lawfully 
enter  on  the  eftate  \  and  the  appellant's  purchafe  was  honeft  and 
fair,  the  firft  off^  of  the  eftate  having  been  intended  him  by  the 
deceafed,  the  undoubted  proprietor :  in  thefe  circumftances  the 
entry  of  the  heirs,  and  the  appellant's  purchafing  could  be  at* 
tended  with  no  penalty. 

The  hrirs  at  law  by  intrometting  with  their  father's  eftate,  did 
not  fubjrd  themfelves  univerfally  to  their  father's  debts,  if  it  be 
true  that  the  eftate  with  which  they  intrometted,  did  not  de- 
fcend  to  them  by  reafon  of  the  fettlement  under  which  the  re* 
fpondent  claims,  becaufe,  by  the  law  of  Scotland,  aSing  as  heir  is 
inferred  only  from  a  perfon's  meddling  with  an  eftate  to  which  be 
h^s  an  undoubted  title  to  fucceed.  And  as  the  heirs  at  law, 
^hom  the  appellant  was  bound  to  indemnify,  were  not  liable  for 
the  drbts,  fo  neither  could  the  appellant  in  confequence  of  his 
bond,  becaufe  that  bond  and   the  obligation  therein  contained 

1  became 
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hcctAit  Toidt  th^   moihcnt  the   conveyante  in  cdafiikration  of 

which  it  was  granted  was  fet  afide. 

The  appellant's  intromilfion  with  the  perfonal  cftate  was  inno- 
cent in  virtue  of  a  proper  title,  ati  afligameDt  by  the  daughters, 
to  whom  the  perfonal  cftate  had  fornierlj  been  afligned  by  their 
father  \  and  they  lud  alfo  a  legal  title  to  it  as  neareft  in  kin  ;  fo 
that  on  the  fuppofuion  that  this  perfonal  e&ate  is,  in  the  firft  place, 
liable  to  anfwer  the  debts  of  the  deceafed,  the  appellant  can  be 
no  further  liable  than  to  account  for  fo  much  thereof  as  he  re- 
ceived, in  terms  of  the  interlocutor '22d  January  I72ai. 

With  regard  to  what  the  refpondent  founded  upon  the  pofieflion 
had  by  the  appellant  of  the  charter  ched  \  the  daughtersi  no  other 
right  appearing,  had  a  title  to  the  deeds;  and  they  being  affigned 
to  the  appellant  he  might  warrantably  take  ihem  into  his  pofleOion. 
The  argument  of  the  refpondent  goes  ouly  to  this,  that  it  is 
poflible  the  debts  now  claimed  by  the  appellant  might  have  been 
paid  off  by  the  deceafed  in  his  lifetime,  and  that  the  bonds  might 
have  been  locked  up  amongft  his  writings,  and  might  have  been 
taken  from  thence  by  the  appellant,  who  might  again  have  pro- 
cured freih  ani;;nments  from  the  original  creditors  in  his  own 
name.  But  this  fuggellion  muft  have  been  totally  deftroyed  by 
the  evidence  which  th^  appellant  offered,  had  he  been  permitted 
to  bring  it,  viz.  the  oaths  of  the  cretlitors,  and  of  the  writers  of, 
and  wimefics  to  the  leveral  aflignments;  mod  of  thcfe  debts  too 
were  T'cured  by  heritable  bonds,  and  if  thefe  had  been  paid  off, 
the  difcharges  mud  have  been  recorded  within  60  days,  fo  that 
the  taking  away  fuch  difcharges  could  have  been  of  lio  ufe^ 

Heads  of  the  Refpondent* s  Argument. 

By  the  known  laws  of  Scotland,  the  heirs  of  line,  or  heirs 
general,  who  feize  upon  the  perfonal  edate  of  their  predcceffor 
without  making  an  inventory  of  it,  or  who  conceal  a  part  of  the 
edate,  and  make  up  imperfe£k  inventories,  which  is  called 
vitlous  intromlffion^  are  bound  to  pay  all  the  debts  of  their  prede- 
ceffor :  and  fuch  heirs  general  as  intermeddle  with  the  charter 
ched,  or  writings,  or  any  part  of  the  real  edate  of  their  prede- 
ceffor,  which  is  called  behaving  as  heifSi  are  bound  to  pay  his 
whole  debts  real  and  perfonal,  and  to  relieve  the  heir  of  entail 
of  them.  Nor  can  this  burden  upon  the  heirs  general  be  reftrid* 
cd  to  the  value  of  the  edate  they  fucceeded  to,  even  though  they 
entered  with  the  ufual  folemnities,  unlefs  they  have  in  a 
regular  manner  made  up  faithful  inventories  of  the  edate  before 
intermeddling  with  it. 

The  crazure  in  the  deed  i^t^i,  dated  by  the  appellant,  is  no 
more  than  may  commonly  happen  in  every  writing  ;  nor  is  the 
deed  vitiated  in  any  fubdantial  part  of  in  To  (hew  how  ground- 
lefs  the  obje&ion  was,  the  refpondent  all  along  offered  to  allow 
any  words  to  be  fuppofed,  that  could  be  contained  in  that  fpace» 
and  were  confident  with  common  fcnfe,  and  the  ufual  form  of 
fuch  writings :  but  none  can  be  contrived  that  will  give  the 
appellant  any  advantage. 

The 
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The  appellant  did  indeed  get  himfelf  confirmed  executor^  but 
the  confirmation  was  antedated  feveral  months,  to  give  a  colour 
to  his  defence  on  chat  head :  and  though  the  inventories  were 
made  up  feveral  months  after  the  appellant  had  intrometted  with 
the  perfonal  eftate,  yet  he  concealed  part  of  the  goods  he  had 
adlualljr  feized  j  which,  by  the  law  of  Scotland,  does  unqueftion- 
ably  render  him  liable  for  the  whole  perfonal  debts. 

With  regard  to  the  proof  offered  by  the  appellant  by  the  oaths 
of  creditors,  the  refpondent  acknowledged  that  fooie  of  the  debts 
were  truly  owing ;  but  he  contended  that  others  were  (imulate^ 
or  had  been  paid  and  the  bonds  retired  ;  and  to  examine  perfons 
upon  oath  to  eftablilb. debts  due  to  themfelves  would  have  been 
inconfiftcnt.  But  the  refpondent  refted  upon  this  unqueftionable 
,  ground  of  law,  that  the  debts,  whether  true  or  not,  were  extin* 
guifiied  by  coming  into  the  perfon  of  the  appellant,  who  was 
obliged  to  pay  them. 

Heads  of  the  Appellants  Argument'^On  the  Crofs  Appeal, 

Though  the  perfonal  bond  of  William  the  fon  be  mentioned 
and  recited  in  the  deed  of  entail,'  yet  it  is  by  no  means  made  a 
condition  of  the  entail,  nor  inferted  in  the  procuratory  of  refig- 
natioki,  or  precept  of  fafine,  without  which,  by  the  law  of  Scot- 
land, it  can  never  be  a  real  burden  on  the  eftate. 

By  this  perfonal  bond  William  the  fon  obliges  himCelf,  his  heirs, 
executors,  and  fucceflbrs,  io  pay  the  debts  of  his  father,  and  by 
the  known  law  of  Scotland,  the  heirs  general  are  in  the  firft 
place  obliged  to  perform  this  bond,  aud  to  relieve  the  heir  male 
of  it;  which  was  4cnown' and  underftood  by  William  the  father 
when  he  accepted  of  the  bond. 

£veti  upon  the  footing  of  William  the  fon's  perfonal  bond  being 
a  real  burden  on  the  eftate,  yet  where  William  the  father  obtained 
a  difcharge  of  any  debt  due  to  him  at  the  time  of  making  the  en- 
tail, that  debt  could  be  no  longer  a  burden  on  the  entailed 
eftate,  but  muft  be  confidered  as  extinguiflied,  and  cannot  af- 
ford a  pretext  for  fubjediing  the  heir  of  entail  to  new  debts 
contra£ked  after  the  date  of  the  deed  of  fettlement :  and  at  all 
events  fuch  part  of  the  eftate  as  Sir  Alexander  intrometted  wich^ 
(hould  be  applied  towards  payment  of  the  debts  of  William 
the  elder. 

Heads  of  the  Refpondenfs  Argutnent. 

The  deed  of  fettlement  under  which  the  appellant  claims  is 
made  fubjed  to  the  payment  of  the  grantor's  debts,  and  there 
feems  to  be  no  reafon  for  the  appellant  to  claim  that  eftate,  without 
perfortniog  the  conditions  of  the  deed  under  which  he  claims ; 
that  i8»  psiying  off  the  debts  before  that  time  owing  by  the 
grantor:  and  in  equity  he  ought  to  relieve  the  heirs  at  law^ 
and  the  refpondent  as  claiming  under  them,  of  all  the  debts,  both 
before  and  after  the  date  of  the  conveyancci  the  eftate  being  truly 

fubjc£k  to  ihem. 

'  N  n  »        After 
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judnaMnt,        After  hearing  counfel  on  both  fides,  and  due  confideratioi 
^^t  had  of  what  was  offered  by  them  in  thcfc  ciufeSj  //  is  crderei 

and  adjuJgeJf  that  the  iaterlocutorj  fentences  &r  decrees  of  tie  20ti^ 
Jum^  lOtb  of  Juhy  and  \']ih  of  Jtdj  171I,  h€  affirmed i  Mid 
that  all  the  other  Juhfequent  intirlocuiors  complained  (f  by  the  of* 
fellatit  Sir  Altxander .  Alaxwell  be  rtvtrftdi  and  that  the  cf^ 
appeal  of  the  refpondent  Andrew  Houften^  Ffyutre^  he  difkMdi 
and  that  in  the  further  proceedings  in  this  eaufe^  the  Lords 
of  Seffkn  d^^  allow  ta  the  appellant  Sir  AkKonder  Mancwell  aH 
fuch  debts  as  he  JkaU  tnake  out  a  right  /»»  and  that  bt  he  an* 
fwerable  to  the  ref^ndent  for  fo  much  of  the  perfonal  eflau^  and 
of  the  rents  and  pr^Us  of  the  real  ejlaU  as  frM  he  made  mU 
that  he  hath  received ;  and  if  it  be  proved  thai  the  appeUant  Ur 
Alexander  Maxtuell  hath  abflroBed  or  taken  away  any  partiadoe 
papers  out  of  the  charter  chefl^  the  faid  Lards  fbM^  Jar  fa  daiag^ 
proceed  againft  him  as  isju/l, 

Fdr  Sir  Alexander  Maxwell,      Dun.  Forbes.        C.  Talba. 

WUl  Hamilton. 
For  Andrew  Houftoo,        *      C.  Weurg.  WUL  Frafa. 

Part  of  the  jiidgaient»  here  reverfcd,  ia  dated  10  the  Didkioo* 
ary  as  an  cxifting  decifion,  vol.  2.  Paffive  Titie^  p.  44. 

It  is  alfo  fo  ftattd  by  Lord  Bankton,  b.  3,  tit.  9.  $  i6.  and  bf 
Erdrioe,  b.  3.  tit.  9.  $  55. 
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John  Netlfoii)  of  Chappell,  Efq;        -        -    AppelUm ;    Caf€  125. 
John  Murray,  of  Conheatb,  Efq;      •       -    Rs/pmieta.  ^^^ 

J  6th  Feb.  1725-6. 

Ptfi^^—Jti  tertu.'^ An  cftate  dclceodi  to  two  heirs  partfoMrt;  the  eMeft  a 
Pepiil,  by  her  firft  inanrMfey  hjs  a  fciiy  a  PMrftant  i  in  a  contra^  oa  her 
Cecond  marriage  fhe  covenants  to. fettle  the  eftate  on  hst  nufbanA  and  the  hein 
Biate  of  that  marriage.  After  her  fecond  halhand's  dctthy  the  eldeft  fon  of 
th^t  marriage,  a  Papift,  grant*  a  4iipofitidii  of  the  eftate  t»  a  third  party  t 
00  titiet  had  beea  hitherto  made  up  by  this  fon  of  the  fecood  marriage,  nor 
by  his  mother;  bvc  the  difponee  now  gave  them  a  charge  to  enter  heirs,  and 
thcRupoo  got  adjadication.  It  was  not  jus  ttrtii  to  the  Protedant  har  of  the 
firft  marri^  i»obje^  agaioft  this  difpofitioo* 

Papifts  on  whom  the  focceffioo  to  heritable  fubje£b  devolved  before  the 
ad  17C0,  were  nevertheleft  precluded  from  ferving  hdt;>  aiter  that  ad  pai'Ted 
wijjout  taking  xhtfirmtiid. 

An  otureut  purcbafer  from  a  Papift  could  sot  he  in  a  better  Gtuatioa  than 
the  Papift  himlVlf. 
^  A  ftxfonfopi/kfy  eiucdttdi  wha  never  took  the  formula,  held  to  be  a  Papiff. 

An  objedion  that  a  queftion  was  oot  maved  of  the  difponee^s  ^op^ry,  and 
.  that  he  never  was  required  to  rake  the  formula  during  his  liJ-V,  is  repelled. 

The  aA  of  parliament  3  G*  i.  c.  18.  did  not  extend  to  fapifts  in  Scot- 
land. 

npHE  refpondent)  la  171 8j  brought  an  a£Uon  before  the  Court 
-^  of  SelBon  for  redudion  of  feveral  deeds,  by  virtue  of  which 
the  appellant  claimed  the  property  of  part  of  th«  lands  of  Con- 
heath.     The  circumftances  of  the  cafe,  as  dated  by  bim,  were. 

That  Alexander  Maxwell,  of  Conheath,  the  refpondent's  grand- 
father^  died  in  1655,  f^'f^^  of  the  lands  of  Conheath,  leaving;  tw6 
daughters,  Elizabeth  and  Margaret,  bis  heirs  portioners ;  Eiiza* 
beth,  the  eldeft  daughter,  was  popifli,  and  in  1671,  intermarried 
with  Gilbert  Murray  of  Urr ;  and  had  iflUe  the  refpondent,  a 
Proteftant,  and  James,  a  Papift : 

That  after  Gilbefrt  Murray's  death,  Elizabeth,  his  widow,  in 
168^,  intermarried  with  Gilbert  MacCartney,  and  by  the  marriage 
cootra£l Elizabeth  (though  never  ferved  heir  to  her  father,  nor  infeipf 
in  the  faid  lands  of  Conheath)  conveyed  all  right  (he  had  to  her 
i;udf  of  the  eftate  to  the  faidpilbert  MacCartney  and  herfelf,  ^  in 
^*  conjund  fee  and  life-rtht,  and  the  furvivor  of  them,  and  the 
**  heirs  of  their  bodies,  begotten  of  the  future  marriage,  which 
^  fai]ing^--rthen  followed  a  blank  never  filled  up  .• 

That  the  faid  Gilbert  MacCartney  died  in  i^s>5>  leaving  iflue 
of  that  marriage,  William,  (mce  deceafed,  a  Papift,  and  Mar« 
garet  ftill  alive,  and  alfo  a  Papift  :  and  the  another,  defigning  td 
exclude  the  refpondent,  her  eldeft  fon,  from  the  faid  eftate,  be« 
caafe  of  his  being  a  Proteftant,  executed  a  deed,  reciting  her 
right  of  inhesjtanee-  of  the  faid  eftate,  and  thereby  conveyed  the 
jTime  to  her  y^Mifg^r^fon  of  the  fir  ft  marriage,  James,  a  Papfft ; 
and  ^this  Jam^s  afterwards  procured  a  difpoCtion  from  Williafn 
MacCartney,  the  fon  of  the  fecond  marriage,  who  had  not  beeil 
lerved  heir  to  hif  fatheri  nor  of  that  iharriage,  conveying  ^^l 

N  n  a  jigh* 
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right  and  intcreft,  which  he  had  to  the  faid  landt  of  Conheathf 
by  virtue  of  the  inarnage-contraQ  betwixt  his  father  and  mother, 
to  one  William  AUcs,  a  Proteftant,  but  in  truft  for  the  fatd  James 
Murray,  a  Fapid:  this  difpoCtion  was  dated  in  1711;  and 
Alves  thereupon  raifed  and  executed  letters  of  general  and  fpe- 
cial  charge  againft  William  MacCartney  as  heir  of  the  faid  mar« 
riage,  and  againft  the  faid  Elizabeth  Maxwell  as  heir  portioner  to 
her  father ;  an  adjudication  was  obtained  thereupon,  and,  on  the 
tpth  of  May  17159  Elizabeth,  the  mother,  ratified  the  faid  adju« 
dication,  and  difponed  to  the  faid  William  Alves  her  right  of  life- 
rent, and  all  right  and  title  (he  had  or  could  claim  to  the  faid 
eftate,  without  regarding  her  former  difpoCtion  to  James  Murray, 
in  order,  fo  far  as  was  in  her  power,  to  di&nheric  the  le- 
fpondent : 

That  the  refpondent  was,  in  17 17,  ferved  Frotcftant  heir 
to  Alexander  Maxwell  his  grandfather,  as  laft  feifed  in  the 
faid  lands  of  Conheath  ^  though  his  fervice  was  oppofcd  by  his 
mother,  and  by  Robert  Murray,  fon  of  the  faid  James  Murray 
then  deceafed,  as  well  as  by  the  appellant,  who  then  ftated  hit 
title  to  the  ellate  on  the  ground  of  an  agreement  on  the  part  of 
Alves  to  convey  to  him  :  and  after  the  rcfpondent's  ferrice,  a 
difpofition  was  granted  by  Alves  to  the  appellant,  on. the  28th  ti 
December  1717  (a). 

The  refpondent  founded  his  a£lion  on  the  z€t  of  the  parlia- 
SS95,  c.ft6.  ment  of  Scotland  1695,  C..26.  intituled,  *<  A£t  difcharging  po* 
pith  ptrfoos  to  prejudge  their  Proteftant  heirs  in  fuccefiion^" 
S70«,c3.  and  on  the  z£\  1700,  c.  3.  intituled,  *^  A£l  to. prevent  the  growth 
of  Popery,"  in  fo  (%x  as  the  incapacity  of  a  Papifl:  to  fuccecd  or 
convey  to  a  gratuitous  difponee  was  involved  in  it.  He  cos* 
tended,  therefore,  that  the  conveyance  and  title  granted  bf  Wil- 
liam MacCartney  to  Alves,  under  which  the  appellant  claimed, 
was  void,  William  MacCartney  being  a  Fapift,  and  the  &iae 
being  in  prejudice  of  the  Proteftant  heir. 

The  appellant,  at  firil,  in  defence,  contended  that  It  was  Jms 
tertU  to  the  refpondent  to  object  ag^inlt  the  cooveyanoe  is 
queftion,  this  being  only  competent  to  the  Proteftant  heir  of  Gil* 
bert  MacCartney,  the  father  of  William;  for  that  the  refpondeofs 
mother  divefted  herfclf  of  the  fee  of  the  eftate  in  favoi^  of  her 
fecond  huiband  MacCartney  in  x688»  The  Court,  on  the  xoA 
of  July  1722,  repelled  the  obje^lion  of  jus  tertii  made  by  tbe 
**  appellant;  and  found  that  it  was  competent  for  the  refpoQ'^ 
'^  dent  to  obje^l  againd  the  difpofition  made  by  William  Mac 
,  *^  Cartuey  to  Mr.  Alves,  or  any  other  of  the  grounds  of  the  ad^ 
<*  judication." 

The  appellant  next  contended,  that  the  eftate  defcended  to  Wil- 
liam  MacCartney  before  the  aft  1700  was  pafied,  and  fo  was  not 
comprehended  under  it»  He  ftated,  too,  that  he  and  Alves,  his  au- 
thor, were  bona  fide  purchafers  from  William  MacCartney  long  be- 

(«)  Though  Qot  ftated  in  the  cafes»  It  wouM  appear  thit  Elisabeth^  the  re^pandcA:^ 
notbeo  was  dead  when  this  aftion  v«ai  comfflcnced. 
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fore  the  fefpondent  claimed  any  title  as  ProteRant  hek.  After  an- 
fwers  on  this  point,  the  Court,  on  the  14th  of  December  1722, 
**  Fdvnd  that  bj  the  z€t  of  parliament  1 700*  Papifts  at  or  after 
**  their  age  of  15  years,  are  dtfabled  to  fncceed  by  ferring  them^ 
'*  feWes  heirs  in  lands  or  other  heritage  after  the  date  of  that  ad> 
*'  as  well  where  the  fee  of  the  faid  lands,  &c.  had  opened  by  the 
**  deceafe  of  the  predeceffor  laft  infcft,  before  the  date  of  the  faid 
**  a£k  of  parliament,  as  where  the  predeceffor  farvived  that  time  ; 
**  and  found  that  the  appellant,  by  being  an  onerous  purchafer, 
cf  could  not  be  in  a  better  cafe  than  MacCartxiey,  the  alleged 
*■  Papift,  from  whom  the  appellant's  right  was  by  progrefs  de- 
«*  rived.**  And  to  this  interlocutor  the  Court  adhered  on  the 
9th  of  February  1723. 

The  appellant  afterwards  craved  and  obtained  a  proof ;  and» 

after  advifing  the  fame,  the  Court,  upon  the  14th  of  November 

1724,  **  Found  it  proved  that  the  faid  William  MacCartney  was 

**  Popiflily  educate,  and  found  no  evidence  that  he  took  the  for- 

^<  mula  in  terms  of  the  z€t  of  parliament." 

The  appellant  reclaimed,  contending  that  it  did  not  appear 
that  William  MacCartney  had  been  educated  in  the  Popifh  reli- 
gion in  terms  of  the  a£t  1700;  that  the  queftion  could  not  be 
ftirred  after  his  death  ;  and  that  the  appellant's  title  was  faved  by 
the  a£t  3  G.  i.  c.  18.  in  favour  of  Protcftant  purchafers.  After 
anfwers  for  the  refpondent,  the  Court,  on  the  4th  of  December 
1724,  ^*  Adhered  to  their  former  interlocutor,  referving  thecon- 
"**  fideration  of  the  other  parts  of  the  bili."  And  upon  the  23d 
day  of  January  1725,  they  <<  repelled  the  ob]e£tion,  that  a  quef- 
^  tion  was  not  moved  of  MacCartney's  being  a  Papift,  and  not 
^*  having  taken  the  formula  during  his  hfe ;  and  repelled  the  ob- 
^  je£)ion  upon  the  ad  of  parliament  3  G.  f.  in  favour  of  Fro- 
<'  teftant  purchafers." 

The  appeal  was  brought  from  <'  feveral  interlocutors  or  decrees  Fncend, 
<<  of  the  Lords  of  Seffion  of  the  40th  of  July  and  14th  of  De-  6  Feb. 
•«  cember  1722,  the  8th  of  February  1723,  the  14th  of  Novem-  ^7*^'$* 
^«  bcr  and  4th  of  December  17241  and  23d  of  January  1725." 

Heads  of  the  Appellant^ s  Argument, 

The  full  and  abfolute  property  of  the  faid  eftate  was  vefted  in 
the  faid  Elizabeth  Maxwell  at  the  time  of  her  contract  of  mar- 
riage with  the  faid  Gilbert  MacCartney ;  and  flie  having  by  the 
contrafl,  no  lefs  than  36  years  ago,  conveyed  th.s  fame  for  a  va- 

'luable  conflderation  to  and  in  favour  of  the  faid  Gilbert  Mac 
Cartney,  and  the  heirs  of  the  marriage,  the  fee  of  the  faid  eftate 

^devolved  abfolutely  upon  the  faid  William  MacCartney  after  his 
father's  death,  long  before  the  a£t  of  parliament  1 700.  He  con- 
veyed the  fee  which  was  in  him^  and  his  mother  conveyed  her 
life-rent,  and  all  other  intereft  and  title  (he  Nvas  poffeiTed  of,  to 

'Alves»  the  appellant's  author,  for  a  full  and  valuable  confidera- 
tion  :  and  a  legal  title  to  the  eftate  was  eftablifiied  in  the  perfon 
of  Aiyc^s,  with  infeftment  and  regiftration,  long  before  any  claim 
was  made^  or  mentioned  to  be  made,  by  the  next  Froteftant  heir. 

N  0  3  Though 
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though  the  reipondent,  thereforet  wefe  next  FrottftM^  Itit  to 
the  faid  WiHiam  MacCartnoy,  which  he  t$  HOC,  gad  thm^ 
WilKam  had  not  fitceeeded  till  after  the  aft  1 700^  and  had  ac- 
tually been  conrifted  of  Popery,  yet  the  rHpondeat  camaat  pee* 
tend  as  n^it  Proteftant  heir  to  overturn  the  title  oC  the  ap- 
pellant. 

The  refpoodent  is  fo  far  from  bring  nestt  Proteftant  heir  to  the 
faid  William  MacCartneyi  that  he  is  in  no  way  related^  either  10 
him  or  to  his  father  Gilbert,  to  whom  the  eftale  belonged  i  and 
therefore  he  has  no  title  to  ob^ft  Popery  to  the  (aid  Williaoit  or 
to  any  perfon  deriving  right  from  him. 

The  right  of  William  Aires  to  the  faid  eftate  of  Conheath  was 

fct  up  and  produced  againft  this  rery  refpondent  upwards  of  tea 

Na.  35.  of    years  ago,  in  a  former  aftion,  brought  by  the  relpoodent  for  efta- 

ihi«  caOes.    blifliing  his  right  to  the  faid  eftate ;  and  all  the  pretences  of  the 

^**^  reipondent  were  then  fet  afide ;  though  he  had  as  much  right  at 

that  time  as  he  has  now  to  enter  as  neat  Proteftant  heir^    The 

title  of  the  appellant's  author  Alves  was  naade  public  Vy  a«^judi* 

cation  prior  to,  and  was  fared  by  a  prorilb  in  the  a£k  i7oo»  and 

by  the  z€t  3  G.  i.  c.  i8.  in  favour  of  PfoteAaat  purchafera. 

Heads  (f  the  Rifpetiiififs  Arguments 

The  eftate  in  queftion  betooged  to  the  refpondent's  grand- 
father, to  whom  he  was  ferred  heir.  Eiiaabeth,  the  reipoiSknt's 
mother,  never  baring  been  fenred  heir  to  her  father^  had  no  titk 
\n  her  perfon,  and  confeqoemly  couU  make  no  conreyanoe  to 
MacCartney  her  fecond  huft>and.  And  although  fuch  conrcy* 
ance  had  been  efledual,  yet  MacCartncy  was  nerer  infeft  in  thefe 
lands,  nor  did  William  his  fon  fcrve  heir  of  pvovifioo  to  him; 
cottfequently  neither  father  nor  fon  having  a  title,  the  fon  could 
make  no  conveyance  to  Alves.  Befide»,  the  oonvcyaaoe  made  by 
the  refpondent'a  mother  to  MacCartney  does  not  entitle  him  to 
the  fee  of  the  lands,  but  only  to  the  rents  and  profits  dodng  his 
life,  and  to  the  heirs  to  be  procteate  betudxt  thern^  &c«  Evea 
though  there  had  been  a  title  in  the  perfon  of  Gilbert  Mae 
Cartney,  yet  WiUiam  his  fon  had  no  tight;  for  Aanes  Mac 
Cartney,  daughter  of  the  firft  marriage,  who  waa  a  Proteftafltf 
waa  Served  heir  to  her  father,  and  thereby  the  right  eftahliAed  ia 
her  perfon,  and  Qie  conveyed  the  fame  to  the  refpondent.  TV 
refpondent,  therefore,  had  an  undoubted  title  to  call  in  fueftioa 
any  conveyance  that  could  be  maite  by  any  of  them. 

The  words  of  the  a£l  1700  are  cxprefs  MThat  no  peifooMO* 
^*  Effing  the  Popifli  reltgiDn,  paft  d|B  t^f  of  fifteeii  yeara^  md 
***  be  capable  to  fulcceed  to  any  perfon  Wbatfoever/'.  Thii^  ii  ia 
other  words  to  fay,  ^  That  no  Bapi^  (bail  hereafter  be  ^pable  to 
f « ferve  at  heit^  to  any  prribn  whatfoever/'  becaufe  tiU  (udi  fer* 
vice,  the  eftate  is  not  fulljr  vefted  in  die  perfpn  fqccecding. 
And  therefore  it  follows,  that  though  ti)«  per(on  Uft  feifed  di^ 
before  the  z(k  1700,  yet 'the  nett  in  fucceffion  nit  britfg/irmei  hdr 
before  that  time,  he  WS'  rendered  iocapablc  to  fexvc  afpf  die 
pSiog  of  that  law. 


CJMM  OK  APFf  At  F9«M  SC0tt.4llD»  ^^« 

ffor  €to  there  be  any  hM  fides  in  this  cafe;  for  if  WillSim 
MacCartntjf't  right  be  inilU  the  titk  Rowing  from  him  can  be  np 
better;  e4>eeiaU]r  where  the  appciknt  is  not  a  purchafer  on  the 
faith  of  any  thing  upon  record,  bat  is  only  purchafer  of  a  right 
rmnaining  fttfinat  from  an  apparent  Popiih  heir»  who  died  with- 
out eftabliihing  any  title  in  his  perfon.  And>  befideSf  in  thb  cafe 
the  appellant,  before  his  purchafe,  had  notice  of  the  lefpoadeut's 
claim,  and  of  his  ferviog  heir  to  his  grandfather. 

'the  mCt  1700  aHb  enadt^  **  that  if  any  periba  or  perfons  edu- 
*'  eate  in  the  Po|u(h  religion  flull  happen  to  faccoed-  as  heirs  to 
*^  their  predeceflbrsy  or  any  conreyanee  (ball  happen  to  be  made 
''  in  their  favour  from  a  perfon  to  whom  they  might  facceed  as 
^  heirs  before  they  atuin  the  faid  age ;  then  and  in  either  of 
^  thefe  cafes,  they  (hall  be  holden  and  obliged  to  purge  them- 
^<  felves  of  Popery  before  they  attain  the  age  of  1 5  years,  by  the 
**  formula'*  therein  mentioned.  <*  And  if  they  fugUff  or  omit  to 
^<  renounce  Popery  as  aforefaid,  then  aqd  immediately  thereafter 
<*  their  right  and  iotereft  (hall  become  void  and  null,  and  (hall 
^*  devolve  and  belong  to  the  next  Proteftant  l^eir  or  heirs,'*  &c* 
By  the  words  '*  edtacate  in  the  Popifl^  religion,"  is  meant,  one 
r«Sdin^  in  a  family  with  his  Popifli  parentSi  under  their  influence^ 
inftrudlton,  and  example.  This  was  the  cafe  of  William  Mac 
Cartney ;  all  his  right  to  the  eftate  devolved  to  him  before  his  age 
of  15,  and  it  is  proved,  that  be  was  bom  of  Popifli  pareotSf  and 
lived  in  the  family  with  them  till  he  was  15  years  of  age;  that 
he  was  habile  and  repute  a  Papift  during  his  abode  in  Britain^ 
which  was  till  his  age  of  ai  years,  and  it  did  not  appear  that  he 
^ver  took  the  formula. 

Kotlung  is  more  certain,  than  that  inquiry  may  be  made  even 
after  the  death  of  the  pcrfoo  whofe  right  is  voided,  whether  he 
was  in  his  lifetime  under  the  hicapacity  mentioned  in  the  faid  a6l» 
And  there  was  no  nece&y  for  nquiring  William  MacCartney  to 
take  the  fqrmifk ;  for  the  a&  1700  deelar^,  that  if  be  negj^oi  • 
pron^tted  (not  if  lie  fifitfei)  to  take  the  formula^  his  right  (b^uld 
be  null,  and  fliould  devolve  upon  the  next  Protellaot  heir,  The 
appeUant|  therefore,  (hould  have  proved  that  MacCartney  did 
renounce  Popery  in  terms  of  the  acl }  but  this  be  did  not  fb  much 
as  attempt*  ^ 

The  zCt  3  G.  1.  e.  i8.  relates  only  to  dirabilitiea  ariiii^  from 
the  acts  concerning  Papifts  in  England)  but  has  no  referenee  to 
the  iidt%  of  parliament  in  Scotland.  BeGdea,  the  appelUnt  has  not 
made  the  leaft  proof  of  auf  valuable  ioonfideraooo  given  for  his 
purchafe.  , 

Nor  can  the  appellant  derive  any  advantage  from  the  deci< 
fion  in  the  former  appeal ;  that  was  nserely  a  queftion  between 
the  refpondent  and  his  mother,  and  youi^er  brother,  a  Papift,  in 
whofe  favour  the  mother  wifbed  to  didnl^erit  the  refpondent*  It 
confifted  folely  of  this  point,  Whether  the  refpondent  had  a  right 
to  the  premifes  during  the  lifetime  of  his  mother  ?  for  the  feveral 
conveyances  were  only  held  in  truft  for  the  rofpondent's  yotfnger 
bf^^ther)  and  chough  the  premiiiBS  were  tbpo  adjudged  to  the 

^  n  4  nefpoa^ 
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rcfpondcnt*8  mother,  tn  preference  to  him,  (liU  he  is  not  thereby 
•precluded  from  infifting  in  the  prefent  queftion  after  her  death. 
Joufoti,  After  hearing  counfcl,  //    is   ordered  and   adjudged   that    tie 

>*  ^^;        petition  grid  appeal  he  dijmiffed^  and  that  the  feveraf  interloattors  or 
*^*^'  *       decrees  therein  complained  of  he  affirmed. 

For  Appellant,     C.  Wearg.       Dun,  Forbes,  Cha.  Erfieisu. 

For  Refpoodcm,  C.  Talbot.        Will.  Hamilton. 

In  this  cafe  both  parties  enter  into  a  difciiflba  of  the  proof 
kd  of  Won.  MacCartney's  Popery  \  but  nothing  can  be  diOi&dUy 
ftated  thereon. 


•<rf- 


Cafe  u6.  Sir  John  Schaw,  of  Greenock,  Bart.        -     Appellant ; 

Dame  Margaret,  the  Widow  of  Sir  John 

Houftonj  Bart.  Sider  of  the  Appellant    -    Refpondent. 

2&  April  1726. 

TrrjMmpti9n.'^Utrtm\fiMi  Wtb  tk»  StttltmeHti  9/  «  Pfrfm  icen^.-^rMf-— la 
a  redudioo  of  a  inocber'a  rectlemeau  brought  by  ber  fon  and  beix^  afauifi  a 
lifter,  who  «af  benefited  by  them,  on  the  ground  that  the  fifter  bad  acceis 
to  (he  iTf  ofitOiies  of  the  deceafed,  and  rook  what  ihe  cbofe,  and  might  hare 
deftfOf  ed  the  f eft  |  th«  6ftet  Amd  in  defence  that  the  deeds  bad  bcca  § ivca 
to  ber  by  her  mother :  it  wa«  neceflary  for  the  puiCuer  Co  prove  that  cbc  de- 
fender*! intromiiiion  «^as  unwarrantable. 
The  deedi  produced  were  prefomed  to  conCaEo  the  )aft  will  of  the  decealisd. 
A  drcumflaotial  proof,  biooghc  by  the  perfeek',  that  the  deceafed  bad  de- 
clared that  file  had  made  other  rettlemeots,  and  of  ciobe&alcnieac  on  the  pats 
of  the  defender,  found  infuf!icienc. 

^IJY  a  con  trad,  executed  in  April  1677,  previous  to  the  mar- 
-*^  riagc  of  Sir  John  Scbaw  and  Htrlcnor  Nicholfon,  the  father 
and  mother  of  the  appellant  and  refpondent,  in  confidcration  of 
the  then  intended  marriage,  and  of  the  portion  of  Dame  Helenor, 
(which  was  very  conliderable),  the  lands  of  Eafter  Greenock  were 
fettled  upon  her  in  life-rent,  for  her  jointure  ;  and  die  was  like- 
wife  provided  to  the  life -rent  of  one-third  of  all  the  real  eftate, 
vhich  (hould  be  acquired  by  Sir  John  during  the  marriage,  and 
to  one-third  of  all  the  houfehold  furniture. 

After  the  marriage,  the  lands  of  Carnockand  Plain  defcended 
to  the  faid  Dame  Helenor  and  her  two  liflers,  as  heirs  por« 
tioners;  the  yearly  value  of  the  whole  being  about  833/.  6/.  8^ 
fierling. 

By  articles  of  marriage,  in  March  1700,  between  the  appellant 
and  Margaret,  the  daughter  of  Sir  Hugh  Dalrymple,  Prefidenc 
of  the  Seflion,  it  was  agreed  that  the  faid  lands  of  Eafter  Gree- 
nock (hould  be  fettled  upon  the  appellant  and  his  then  intended 
wife ;  and  accordingly  Dame  Helenor  releafed  the  fame  of  her 
life-rent     By  another  deed,  of  fame  date,-  Sir  John,  the  father, 

ia 


CASES  OK  AVnAL  FlOlt  SCOTLAMD.  553 

In  conGderation  of  foch  releafe  by  Dame  Helenor,  bound  himfeff 
tu  pay  her  2500  merks  Scots  per  annum  for  her  life  in  cafe  ihe 
(hould  furTive  him. 

On  the  19th  of  Auguft  fame  year.  Dame  Helenor,  by  a  deed  re* 
citing,  that  it  was  agreed  between  Sir  John  Schaw  the  father^ 
and  Dame  Helenor  bis  wifci  that  (he  fhould  renounce  her  right  to 
the  houfehold  furniture,  the  acquired  eftate,  and  other  provifions 
made  for  her  by  the  marriage  fettlement ;  and  alfo  that  (he  (hould 
make  a  fettlement  of  her  eftates  of  Carnock  and  Plain  to  herfeif 
in  life-rent,  and  to  the  appellant  her  fon  in  fee,  fubjed  to  a  power 
to  Dame  Helenor  to  burden  the  fame  with  any  fam  not  exceeding 
50^000  merks  Scots;  and  that  Sir  John  the  father  (hould  oblige 
himfelf  and  his  heirs  to  pay  her  an  annuity  of  8000  merk« 
Scots  fo  long  as  (he  (hould  continue  his  widow;  therefore 
releafed  all  the  proviiions  made  for  her  by  her  marriage  con* 
tra£ti  and  fettled  her  part  of  the  eftates  of  Carnock  and  Plain 
accordingly.  And  of  fame  date,  Sir  John  the  father  with  the 
confent  of  the  appellant,  by  his  bond  reciting  the  laft-mentioned 
deed,  and  in  confideration  thereof,  obliged  himfelf  and  his  heirs 
to  pay  to  Dame  Helenor  an  annuity  of  8000  merks,  fo  long  an  (be 
fhould  continue  his  widow.  To  both  thefe  deeds  Preiident  Dal* 
rymple  was  a  fubfcribing  witnefs* 

Sir  John  the  father  died  in  1702,  leaving  the  appelhnt  and  re« 
fpondent,  his  only  children :  and  Dante  Helenor  afterwards  re- 
mained a  widow  during  her  life.  After  the  father's  deaths 
difputes  arofe  between  the  appellant  and  his  mother,  on  the  quef- 
tion  whether  (he  was  entitled  to  the  annuity  of  2;oo  merks,  con- 
tained in  the  deed  of  March  1 700,  or  to  the  annuity  of  8000  merks 
contained  in  the  bond  of  19th  Auguft  1 700.  In  1709  (he  brought 
her  a£lion  againft  the  appellant,  for  this  laft-mentioned  annuity, 
before  the  Court  of  SefTiOn  :  to  this  action  the  appellant  appeared^ 
but  the  caufe  was  delayed  for  fome  time  by  his  infilling  on  his 
privilege  of  parliament. 

The  appellant  afterwards  brought  an  afiion  for  redu£iion  of  the 
faid  bond  of  19th  Auguft  1 700,  upon  the  ground  that  the  fettlement 
of  the  eftates  of  Carnock  and  Plain,  which  was  the  valuable  con- 
fideration for  the  fame,  did  not  exift ;  and  in  his  libel  he  fet 
forth,  *<  that  the  lady  did  at  diverfe  times  declare  before,  feveral 
«  witne(res,  and  particularly  upon  the  7th  of  June  1702,  that  (he 
*<  had  cancelled  that  difpofition  fome  days  before  (he  was 
'<  delivered  of  a  pofthumous  child  ;  and  that  when  (he  did  figa 
**  the  faid  difpofition,  it  was  retained  in  her  cuftody,  and  (he  then 
^<  declared,  that  (he  would  confider  thefe  deeds  further,  and  if 
*<  they  did  not  pleafe  her,  (he  would  tear  them/'  Dame  Hete^ 
nor  denied  that  (he  had  cancelled  the  deed,  but  that  the  fame  was 
abfolute  and  irrevocable  on  her  part ;  (he  alfo  o£Fered  to  execute 
a  new  deed  to  the  fame  cffeA,  or  to  prove  the  tenor  of  the  ori- 
ginal fettlement.  She  accordingly  brought  an  aAion  for  proving 
the  tenor  of  the  deed,  which  (he  alleged  was  cancelled  by  accidenr, 
and  in  her  libel  feC  forth  the  words  thereof  at  length.  To  this 
s|£liQn  the  appellant  pleaded^  that  it  ^as  not  competent  to  prove' 

<hc 
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tbe  tenor  of  i  detd  vithoat  firft  proving  and  parti cularxfiqg,  the 
c^fui  ami[fi9ms;  that  Dame  Helenor  muft  be  prtfumed  to  have 
been  the  deftroyer  of  the  Deed,  becaufe  it  bore  not  to  have  been 
deliTered,  and  muft  be  prefumed  to  have  remained  in  her  cu(lodf» 
in  order  to  its  being  ratified  if  (he  thought  fit  \  and  that  it  never 
was  ratified  by  her.  With  regard  to  the  propofal  to  renew  the 
deed)  Sir  John  ftated,  that  the  original  being  cancelled^  the  grant 
of  tbe  annuity  was  alfo  cancelled ;  and  that  by  the  cancelled  de^ 
aa  {let  forth  in  the  libel  Sir  John  the  father  had  concurred  in  fevc- 
ral  grants  and  provifions  in  favour  of  his  fon,  which  could  not  be 
reftored  by  Dame  Helcnor's  a£t  or  deed. 

The  Court  on  the  19th  of  July  1711,  «<  Found  that  Dame 
^<  Helenor  having  the  difpoCtion  cancelled  in  her  hands,  and 
<<  never  ratifying  the  fame  jadicially,  prefumed  in  law  that  it  was 
<<  cancelled  by  herfelf,  and  therefore  that  the  obligements  on  Sir 
■^  John  by  the  bond  are  diflblved.''  Againft  thia  interlocutor. 
Dame  Helenor  next  day  entered  her  protcil  for  rtmdd  of  law ; 
but  prefented  ilo  appeal  to  the  Houfe  of  Lords. 

Sir  John  afterwards  oiTcred  to  refer  it  to  tbe  oath  of  his  mo- 
ther's counfeli  whether  they  had  not  feen  the  cancelled  deed  in 
her  cudody ;  but  having  declined  to  depone,  the  Court  on  the 
25th  of  July  1711*  "  In  refpe£l  that  in  the  debate  Dame  Hele* 
<<  sor's  having  the  cancelled  difpofition  in  her  cuftody  was  not 
'<  refttfedi  and  that  her  advocates  refufed  to  appear  to  give  their 
<'  oaths  of  calumny  becaufe  of  the  appeal  interpofedt  aflbilzled 
<'  the  faid  Sir  John  Schaw  (a).'' 

Dame  Helenor  profecuted  her  appeal  no  further ;  but  on  the 
6(h  of  September  171 1»  (he  executed  five  fevenl  deeds  for  a  fet« 
tlement  of  her  eftate  and  effc£ls^  while  (he  had  in  view  the  endea* 
vouring  to  obtain  a  rcvcrfal  of  the  decree  of  the  Court  of  Seffion^ 
Three  of  thefe  deeds  were  executed  to  take  efled  in  the  event 
of  the  decree  being  revcrfed^  and  were  of  tbe  following  Datuit : 
Firftf  a  difpofition  of  her  (hare  of  the  eftate  of  Carnock  and  Piatni 
to  herfclf  in  life-rent|  and  to  the  appellant  her  fon  in  fee»  rcferv- 
ing  a  power  to  charge  the  fame  with  50,000  incrks  Scota^  and 
providing  that  tbe  di^Ction  (hould  be  void,  if  (he  (hould  not  be 
found  entitled  to  tbe  faid  annuity  of  8000  merks,  or  in  cafe  the 
appellant  (hould  not  pay  her  the  fame :  Second^  an  alEgnation  to 
the  refpondent  of  all  the  arrears  of  the  faid  annuity  due  and  to 
become  due,  fubjeA  to  a  power  of  revocation :  and  third,  a  deed 
charging  the  faid  eftate  with  the  payment  of  49,000  merks  to  the 
refpondent,  purfuant  to  the  refcrvation  for  that  purpo(e« 

The  two  other  deeda  were  executed  to  take  cffed  in  cafe  (he 
Ihonld  be  found  to  have  no  light  to  the  annuity  of  8000  merks, 
and  were  of  the  following  nature :  Fir  It,  a  fettle  men  t  by  way  of 
entail  of  the  faid  eftate  of  Carnock  and  Plain  to  herfelf  in  life- 
rent, and  to  the  refpondent  her  daughter  and  the  heirs  of  her 
body ;  whom  failings  to  fuch  perfons  as  Dame  Helenor  (houU 

(«)  Tbefe  two  Inttfloroton  wrif  the  Mjedl  of  the  fvbfe^fit  tpfeil,  it  Lady  fio^C. 
tM*&  ioitMice,  agenift  Sir  John  SetMw,  Ne.  lit  of  tWa  c(i*ie^oo,  «•  vfakli  •!««**  v*^ 

l|PJK)Iot 
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ap^int  by  any  wriring  under  her  hand  j  whom  failing,  to  her 
own  heirs  and  affignees :  and  fecond,  an  aflignation  to  the  re* 
fpondent  of  the  provifions  in  the  marrUge-<:ontra£l  in  Dame 
Helenor's  favour,  particularly  the  arrears  of  the  life-rent  of 
2SOO  merks  fecnred  to  her,  njiipn  her  renouncing  her  jointure  out 
of  the  eftate  of  Eafter' (Greenock. 

All  thefe  deeds  contained  powers  of  revocation,  and  none .  of 
them  were  delivered  or  put  upon  record,  but  the  whole  were  re- 
tained in  Dame  Helenor's  own  cudody.  No  alteration  was  made 
upon  thefe  fettlements  till  about  a  month  before  Dame  Heienor's 
death*  On  the  x6th  of  February  1722,  fhe  executed  an  alfigna* 
tion  of  all  her  perfonal  eftate  in  favour  of  the  refpondent,  fubjeA 
to  the  payment  of  fuch  debts  and  legacies  as  (he  (hould  at  anj 
time  give,"  with  a  power  of  revocation.  On  the  3d  of  Marcn 
thereafter,  (he  executed  a  deed  reciting  the  former  fettlement  of 
the  eftates  of  Carnock  and  Plain  in  171  f,  and  that  the  fame  was 
fttbjeft  to  a  power  of  revocation  |  therefore  (he  fo  far  varied  it,  as 
to  fettle  the  fame  upon  the  deceafe  of  the  refpondent,  and  failure 
of  heirs  of  her  body  upon  Mrs.  Maria  Schaw,  daughter  of  the 
appellant 9  and  the  heirs  of  her  body,  with  fever^  other  fubftitu- 
tions  of  heirs,  the  lad  of  them  being  to  her  own  heirs  whatfoever; 
and  (he  direded,  that  this  (hould  be  conGdered  as  part  of  the 
former  deed  171 1.  Of  fame  date  (he  executed  an  aflfignation  to 
the  refpondent  of  the  arrears  of  the  faid  annuity  of  2500  merks : 
and  the  refpondent  executed  a  back  bond,  obliging  herfelf  to 
apply  all  the  money  (he  (hould  receive  of  this  laft- mentioned 
annuity  in  the  purchafe  of  lands  to  be  fettled  in  the  fame  manner 
as  the  f^id  eftate  of  Carnock  and  Plain  was.  On  the  5th  of  March 
(be  executed  in  favour  of  the  appellant's  grand-daughter  MiCi 
Helenor  Catbcart  an  alEgnment  of  feveral  bonds  to  the  amount 
of  2000  merks ;  and  about  the  fame  time  (he  adi^ned  to  Mrs* 
Helenor  Houghton,  the  refpondent's  daughter,  a  oond  of  500/. 
fterling.    AM  thefe  deeds  executed-^by  Dame  Helenor  contained 

Sowers  of  revocation,  and  claufes  difpenfing  with  the  delivery* 
he  died  on  the  20th  of  faid  month  of  March  1722 ;  and  it  came 
to  be  a  queftioQ  between  the  parties,  which  is  the  fubjed  of  the 
orefent  appealj  whether  Dame  Helenor  had  not  of  a  date  fubfe* 
quent  to  the  fett|ements  laft  mentioned,  executed  other  deedSt 
conveying  I)er  efUt^,  particularly  the  eftate  of  Carnock  and  Plain^ 
t^  the  appellant. 

Immediately  after  Dame  Helenor's  death,  one  of  the  baillies  of 
^difib{)ighf  vbere  (he  died,  c%me  and  fealed  up  the  prefles,  ca- 
binets,  and  repofitories^  at  the  de(;re  of  the  iippellant.  But  whea 
thefe  were  opened,*  the  only  deed  that  was  found  Vfras  the  afEgna- 
fion  11^  favour  pf  Mjfs  Heieiior  Cathcaft,  the  appellant's  grands 
daughte^i  executed  on  the  ^th  qf  IVfarch  1722. 

^nie  appellant  thereqpon  commenced  an  ^Btion  (>f  ea^bition  ad 
Jeliterandunji  before  theCoiirt  of  Seffion«againft  the  refpondent;  and 
the  refpondent  produced  all  the  deeds  befoi^e  mentioned  conceived 
in  her  favour.  The  appellaot  afterwards  brought  an  aftion  of 
reduAion  and  declarator  igainft  the  refpondent.  to  have  all  thefe 
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ictdB  fet  afide,  on  the  jrround,  that  the  rcfponcfcnt  'had  illegally 
and  unwarrantably  poffeffcd  herfelf  of  her  mothcr*s  keys,  and  of 
lier  mother's  ftrong  box,  in  which  (he  kept  her  deed^  and  wri- 
tings; and  that  (he  had  carried  away  thefe  deeds  and  writings 
Ottt  of  the  hoiife  two  days  before  her  mother's  death  ;  which,  it 
ought  to  be  prefumed,  were  done  without  her  mother's  confenc  : 
and  that  the  refpondent  haring  had  it  in  her  power  to  prefenre  what 
might  be  for  her  intereft,  and  to  dedroy  what  was  not  fo,  (he  had 
lendered  her  mother's  will  uncertain,  therefore  all  the  deeds  exe- 
cuted in  her  favour  ought  to  be  declared  void }  or^  the  fame  beiog 
fnbjcd  to  a  power  of  revocation,  it  ought  to  be  prcfumcd  they 
were  revoked  ;  and  the  whole  real  and  perfenui  eftate  ou^t  to 
be  decerned  to  the  appellant. 

To  this  aflion  the  refpondent  dated  as  her  defence,  that  what 
Ihe  had  done  was  by  her  mother's  authority;  that  (he  poiefled 
herfelf  of  no  deeds  btit  whicji  appeared  to  be  properly  belonging 
to  her,  and  which,  being  in  her  cufl:o<ly,  mud  beprefumed  in  law 
to  have  been  delivered  to  her ;  and  that  the  mother  had  never 
-  altered  or  (hewed  any  intention  to  alter  any  of  thefe  deeds.  The 
C^urt)  in  July  17239  allowed  both  parties  to  prove  their  aUega« 
ffions,  and  many  witnefies  were  examined. 

The  Import  of  the  proof  appears  to  have  been  (for  it  cannot  be 
dtftindty  ilated  on  either  fide)  that  three  nights  before  the  oM 
lady's  deatb|  the  refpondent's  lawyer  and  agent  were  brought  by 
her  into  the  houfe,  and  the  feveral  deeds  then  carried  away :  no 
dire£k  authority  from  the  mother  herfelf  was  proved  for  this : 
female  witneiles  about  the  perfon  of  the  deceafed  fwore  that  be- 
fore ^her  death,  (he  had  declared  that  (he  had  fettled  all  affairs 
between  her  children ;  that  (he  had  forgiven  the  appellant  of  aQ 
her  claims,  and  even  given  him  a  gripe  of  the  eftate  of  Camock ; 
flie  mentioned  too  that  (be  had  left  legacies  to  the  miftrefs  of 
Cathcart  and  to  Colonel  Cathcart,  8cc.  and  a  donation  to  the  poor 
of  the  pari(h,  but  none  of  tbofe  appeared. 

On  the  part  of  the  refpondent  it  was  proved  by  the  writers  and 
witne(res  of  the  deeds  which  appeared,  that  they  knew  of  no 
Other  deeds  having  been  executed  -,   and  in  a  condefcendence, 
^  gi^en  in  by  her,  (be  denied  all  the  allegations  of  the  appellant. 

The  caufc  coming  to  be  heard,  the  Court,  on  the  2  2d  of  June 
1775,  •*  Found,  that  it  was  not  proven,  that  the  refpondent's 
*^  intromiflTion  with  her  mother's  (Irong  box  and  writings  was  uu- 
•♦  warrantable.'* 

The  appellant  reclaimed,  and  after  anfwcrs  for  the  refpondent, 
<he  Court,  on  the  20th  of  July  1725,  •'  Found  that  the  deeds  in 
**  ftvour  of  the  refpondent,  and  of  Mrs.  Helenor  Cathcart,  and 
^  Mrs.  Helenor  Houfton,  are  prefumed  to  contain  this  laft  will 
"  of  the  deceafed  concerning  her  fucceffion ;  and  that  no  cri« 
«  dence  arifes  from  the  proof  adduced  by  the  appellant,  that  the 
«*  deeds  in  favour  of  the  refpondent  were  altered  or  revoked  in 
««  his  favour ;  or  that  the  deceafed  copcealed  or  embezzled  any 
•«  of  the  deceafed's  writings;  and  therefore  aflbilzied  the  rc- 
^<  fpondent  from  the  reafons  of  reduCUon  infifted  on/* 

The 
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The  appeal  was  brought  from  <<  an  interlocutory  order  of  the  EstmA 
«<  aad  of  June  1725,  and  an  ord^tr  or  decree  of  the  20th  of  July  *S  J*"* 
**  followingi  made  by  the  Lords  of  Scffion."  V^S'^- 

Heads  ofth  Appellants*  Argument. 

Though  evidence  of  the  kind  adduced  by  the  appellant  be  not 
per  fe  abfolute  and  concJ«»five,  yet  when  the  refpondent,  by  her 
ciaodefUne  and  unwarrantable  intromifiion,  rendered  the  will  of 
the  deceafed  uncertain^  conjefiural  evidence  and  prefumptions 
Riuft  fupply  the  place  of  dire£t  proof:  nothing  could  be  eaCer 
than  for  the  refpondent  to  prevail  on  the  writer  and  witnefles  of 
the  papers  which  muft  have  been  executed  not  to  offer  a  difcoverf 
voluntarily. 

The  refpondent  infilled,  that  it  was  unnatural  to  fuppofct  that 
a  fettlement,  the  work  of  fo  many  years^  and  in  which  it  appears 
that  the  old  lady  had  perBfted  till  the  3d  of  Marchi  17  days  be- 
fore her  death,  fliould  have  been  altered  in  the  remaining  fliort 
term  of  her  life;  at  lead  that  it  was  nut  to  be  believed  without 
dired  evidence.  But  this  general  obfervatioa  did  not  militate 
againft  the  appellant ;  the  lad  of  the  deeds  in  favour  of  the  re« 
fpondent  was  dated  on  the  3d  of  March  before  JJame  Heleoor« 
death,  and  the  only  one  produced  in  the  appellant's  favour  was 
dated  on  the  5th  of  March,  two  days  later :  as  that  alteration  was 
made,  in  thofe  two  days,  the  remaining  period  of  the  old  lady's 
hit  left  time  enough  for  the  other  alterations. 

Heads  of  the  Refpondnfit^s  Argument* 

The  feveral  deeds  !n  favour  of  the  refpondent  were  really  and 

truly  executed  by  her  mother,  at  the  refpediive  times  they  bear 

d'tte,  and  the 'latter  of  them,  which  confirmed  the  former  one, 

executed  fcftort  a  time  before  rhe  lady^s  death,  that  there  can  be 

'  no  foundation  for  prefumi ng  that  any  alteration  was  made. 

By  the  law  of  Scotland,  it  h  not  neceflary  to  prove  the  a£^i!a( 
delivery  of  any  deed ;  but  if  it  be  out  of  the  poli'eifion  of  the 
grantor,  it  is  prefumed  to  have  been  lawfully  delivered,  unlefs  It 
be  proved,  that  the  perfon  poflTciTed  of  fuch  deed  came  by  it  in  aa 
unwarrantable  manneir. 

No  proof  was  made  of  giving  inftruAions  to  revoke  any  of 
thofe  deeds,  or  to  prepare  others  in  favour  of  the  appellant; 
Deeds  folemnly  executed,  cannot*  without  (haking  the  fecurities 
of  all  property,  be  fet  afidc  on  pretence  of  fuch  (lender  evidrace 
of  words  fpoken,  at  beO:  ambiguous  in  themfelves,  or  upon  pre- 
tended preiumptions,  without  any  real  foundation  on  fa^s. 

After  hearing   counfeK    It   is  ordered  aftd  adjudgedy   that  the  JutJgiTwn?^ 
petition  and  appeal  be  difmiffed^  and  that  the  interhcutpry  9rder  and  ^  ^^^^^* 
decree  therein  complained  of  he  afirmed^  '^*  * 

•    For  Appellant,         Dtsn.  Forbes.  C  Talbot » 
For  Refpondents^    C  Wearg.      Ro.  Dundas.    TTilL  Hamilton* 
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Cafe  127.  I^jor  Thomas  Cochrane  -         •        AfpeUm^; 

Robert  Lord  Blantyre         ...        ReJ^ndent. 

4th  April  i'ji6. 

Of  I  sad  fj^^MCTf  .«»Tfiift  haUt  |n8t*d  c—dltMiwUy»  If  dc  gftirtiir  ifcawM 

procure  two  cooimifiloDt  held  hy  the  gnotee,  of  wbich  he  chea  csecasrd 
reiSinarioat,  are  reduced  upoa  the  graond,  that  dwiigh  the  grantor  held  cfie 
tM  orfifnttiocM  in  bit  haada,  be  M  IKK  frocutt  iIk  ocw  comniWwwia  m 
virtue  th^-tiofv  but  ia  conreqocnce  of  oibcr  ncaot  aa4  coofidcvatram  z  b«t 
the  Court  baviog  rcfuicd  the  fotroer  hit  coftt«  the  judgncut  ia  reverfc^y  oaii 
k  if  ordered  that  the  Coort  do  caufe  ihefe  coftt  to  be  taxed  aod  alcertaioei 
and  forth«idi  paid  to  the  purluer. 
^J^r«/.«-Tbe  put fuer  having  craved  that  the  booda  auglic  he  ddivcrol  «p  i» 
mm  by  the  clerk,  but  the  detroder  having  ftattd  that  be  meaat  to  a^jteai* 
and  the  Court  having  ordered  the  boodi  10  remain  in  procefa,  and  not  to  be 
daUff^  uf  wilhent  a  ficA  watrant^  their  judgnent  ia  aftwMid, 


TH  £  refpoadent  being  captain  in  a  regiment  of  feot»  com- 
,  maodcd  by  General  Whetham«  and  fommajor  of  Fort  St« 
Philip  in  Mtoorca,  in  I7i5f  npon  the  death  of  his  elder  brother 
Lord  Blantyre^  left  that  ifland  and  returned  to  Great  BritmiB. 
On  tho  9th  of  March  I7i5»  the  appellant  and  le^poodem  bstr* 
giioed  together  for  the  faid  two  commiffiont ;  the  refpondeat  put 
inco  the  appellant's  hands  two  feveial  demiffioms  of  die  lame  i  and 
the  appellant  granted  two  bonds  to  the  refpoodent  for  the  agreed 
pricct  DOth  dated  the  loth  of  March  1715.  The  bond  for  the 
company  nin  in  the  following  terras :  **  I  Comet  Thomas- Godi* 
^  ranCf  of  the  Royal  Gray  I>ragoonf»  forafmnch  as  Robert  Lord 
^  BItfityre  has^  by  lus  demtffion  of  the  date  the  9th  inft.  demtc* 
^  ted  and  refigned  in  my  favour  his  poft  as  capuin  in  Gcnexal 
^  Whetham*s  regiment  of  foot;  therefore  I  hereby  bind  and 
*<  oblige  me,  my  heira  and  fucodlbrty  to  make  payment  to  the 
*<  iaid  Robert  Lord  Blantyrct  bis  heirs,  executors,  and  affigoeest 
«<  the  fum  of  6oo/.  ftcrling  moncf,  and  thit  ioMnediitely  «od  kow 
<*  foon  a  commtflion  (hall  bd  iflued  in  my  fa?oar  veffdu  the  afoiip* 
*f  did  demiflioo**'  The  other,  with  regard  to  the  fort^^maforitj, 
araa  to  the  fame  purpofe,  with  this  Tsriation,  that  the  fna  theitby 
to  be  paid  was  300/.  in  fix  months  after  the  ifiiung  a  oaoraiifion 
ia  the  appellant's  favour  for  the  iaid  poft  of  fbct^aHJor^  upo*  the 
aefpondent's  demiilion. 

The  appellant  foon  after  did  ptocufe  a  company  im  die  foid  ae« 
siment,  not  that  which  the  refpondeat  had  held,  bat  one  vacant 
by  the  promotion  of  a  Captain  Cope*  whereas  a  Captain  &Vi* 
mera  ftt^cecded  the  icfpondcnt  ia  bia  company*  Fm  iht.aaiiimif* 
fion  obtained  by  the  appellant  he  paid  #00/.  to  Ctaptaia  Cope  { the 
new  commtffion  was  figned  by  the  |ing  upon  the  tjd  of  f anuaiy 
lTi6\  and  the  appellant,  on  the  115 th  cf  Decemlbet  {ixeoedia^ 
got  a  commiifioii  to  be  fort-major  of  Fort  St«  Philips  But  dil^ntes 
arifiog  between  the  parties  as  to^  the  means  by  which  die  appct* 
kat  obtained  thefe  two  commiyionii  he  brought  an  aftiaa>pSaft 

the 
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the  Teipondent  before  die  Ccnirt  of  Seffion  to  reduce  the  faid  twa 
bonds,  upon  this  groond,  that  the  condition  on  which  thej  were 
to  be  paid,  was,  that  the  appellant  flioald  obtain  the  commiffiona 
upon  the  refpomlent's  dcmiffions  and  that  fach  condition  had 
not  taken  place.  The  refpondent  brought  his  counter  aftioA 
againft  the  appellant  for  payment  of  the  furns  contained  in  the 
bonds ;  and  thefe  two  a&ions  were  conjoined. 

The  appellant  on  his  part  ftated,  that  the  refpondent  had  been 
ordered  to  his  poft  by  the  governor  of  Minorca,  and^  upon' his 
difobedience  of  orders,  he  was  difmiffed  the  fervlce :  thtt  his 
company  was^  given  U>  a  Captain  Summers  in  Odober  17 15,  and 
the  appellant  thereupon  entered  into  a  treaty  for  the  purchafe  of 
Major  Cope's  company,  for  which  he  paid  800/.;  and  that  he  ob- 
tained his  commiffion  as  fort-major,  after  the  refpondent  had 
been  difmiffed  the  fervice,  upon  the  foHcitatioDS  of  his  own 
friends. 

The  refpondent  on  the  other  hand,  contended,  that  the  appel- 
lant having  got  thefc  two  demiffions  from  the  refpondent,  and 
having  foon  after  obtained  his  two  compiitilions,  it  ought  to  be 
underftood,  that  he  got  them  by  virtue  of  the  two  demiffions; 
efpecially  fince  the  appellant  never  returned  them,  nor  intimated 
to  the  refpondent  chat  they  had  not  been  accepced. 

Various  witnefles  were  examined  in  this  matter;  by  the  evi- 
dence of  General  Whetham,  Major  Cope,  and  Captain  Stammers, 
relative  to  the  captain's  commiffion,  it  appeared,  that  Captam 
Stammers  paid  nothing  for  the  commiffion  granted  to  him,  thm 
nu  officer  on  half  pay,  and  that  Major  Cope  had  received  800/.  for 
his  company.  Relative  to  the  commiffion  as  fort-major.  Sir  An* 
thony  Weftcombe,  fccretary  to  the  then  governor  of  Minorca, 
deponed,  that  he  wrote  two  letters  in  1715  to  the  refpondent  to 
attend  the  fcTvice  in  Minorca,  in  one  of  which  was  inciofed  a 
letter  fronv  the  governor,  informing  him  that  he  would  be  dif- 
mUTed  if  he  did  not  return  to  his  duty  \  and  tl\at  accordingly 
about  the  stfa  of  June  1725  the  governor  wrote  a  <ietter  to  the 
then  fecrecary  at  war,  to  move  his  majefty  for  a  commifltoil  to  the 
appellant  as  fort-major. 

The  Court,  on  the  17th  of  July  1725,  ^*  Found  it  to-  be  pre- 
**  fumed,  that  the  appellant  purchafed  the  company  with  his  own 
*'  proper  money,  and  that  the  refpondent's  proof  did  not  take  off 
M  that  prefumptioo :  and  found  it  likewife  to  be  prefumed  that 
**  the  appellant  obtained  the  fort  majority  upon  the  refp<mden€^s 
<*  being  cfifsaified  from  the  fervtcr,  and  not  upon  his  detmfljon } 
**  but  rcferved  the  confide  ration  till  next  hearing  how  far  the  sp* 
<*  pcBaat  was  xa  bwafiii  to  accept  of  a  commiffion  in  the  above 
''  fierpis,  on  the  fuppotition  that  he  uras  employed  to  negotiate  the 
^  desriffion  for  the  refpondent/' 

After  a  hearing  upon  this  leferved  point,  the  Court,  on  the 
TAA  of  July,  ^<  Found  it  not  nelevant  to  make  the  appellant 
**  pay  the  ^oi.  comaioed  in  the  bond  relative  to  the  fortvma- 
'^  jority,  chat  he  did  pioctire  a  commiflton'  to  be  fort-m^jor 
^  ^atuitouSf  after  the  lefposdeot  was  difmiiied  the  fen^ice, 

'*   CV;n 
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•*  eren  though  he  had  the  demiffion  in  his  cuftody,  and  bad 
**  not  acqtfainted  the  refpondent  of  the  way  he  obtained  the  (M 
^  commifiion;  and|  therefore,  and  upon  the  grounds  in  their 
**  former  interlocutor,  reduced  the  faid  two  bonds,  and  decerned; 
•*  hit  refufei  to  allow  the  oppeilant  his  expencts'^  Of  thcfc  ex- 
pences  he  had  prefentcd  an  account,  amounting  to  217/.  I9X*  2^ 
fterling. 

The  appellant  afterwards  applied  by  petition  to  the  Court, 
praying,  that  the  bonds  might  be  delivered  up  by  the  clerk  ia 
court  to  be  cancelled  by  the  appellant ;  but  the  refpondent  bating 
ftated  in  anfwer,  that  he  intended  to  appeal  to  the  Houfe  of  Lords 
from  the  decree  of  redu£^ion,  the  Court  on  the  30th  of  July  [725 
**  Ordained  the  bonds  to  remain  in  the  procefs,  and  not  to  be 
^<  delivered  up  to  cither  party  without  a  warrant." 
latertd.  The  appeal  was  brought  from  <<  fo  much  of  an  interlocutor  of 

a.$  Jtn.         a  the  Lords  of  Seffion  of  the  22d  of  July  1725,  whereby  they. 
^7^5-  •       u  cefttfed  to  allow  the  appellant  his  expences  \  as  alfo  from  an 
<*  interlocutor  of  the  30th  of  the  fame  July." 

Heads  of  the  Jpptllanfs  Argument* 

It  is  againft  all  law  and  reafon  to  deny  a  party  his  full  coftsi 
when  by  the  wilfulnefs  of  his  adverfary,  he  is  put  to  cxtraordioarf 
charge. 

Expences  and  cofts  of  fuit  are  more  particularly  to  be  allowed, 
where  the  faft  contefted  is  prefumed  to  be  confillent  with  the 
knowledge  of  the  party  who  contefts  it.  Now  it  appears  by  the 
evidence  of  Sir  Anthony  Weftcombe,  that  many  months  before 
the  appellant  had  either  of  the  commiflions,  the  refpondent  vas 
ordered  by  repeated  letters  in  March  and  May  17 15  to  repair  to 
his  pod,  and  acquainted  that  if  he  did  not,  he  would  be  difmiffed 
the  fervice. 

The  refttfal  to  give  up  the  bonds  upon  the  refpondent's  pre* 
tending  that  he  purpoled  to  carry  on  an  appeal,  is  unprecedented, 
and  may  be  attended  with  bad  confequencts:  nothing  Icfs  than 
an  order  of  the  Houfe  of  Lords,  upon  a  petition  and  appeal,  dolf 
ferved  upon  the  refpondent,  can  ftay  proceedings  upon  any  judg* 
mcnt  or  decree  of  the  courts  of  juftice. 

Heads  of  the  Refpondenfs  Argument, 

As  the  appellant  was  purfuer  in  the  a£tion.of  redudion,  the 
ftfpondent  had  good  reafon  to  defend  it,  until  at  leaft  it  flioald 
be  proved,  that  the  appellant  got  the  commiffions  forae  other  waf 
than  in  purfuance  of  the  demiifions  given  him  by  the  refpondent ; 
and  until  it  was  proved,  that  the  refpondent  was  difmifled  his 
majefty's  fenrice,  and  that  his  demiffions  were  not  accepted  of, 
the  proof  lay  upon  the  appellant.  As  he  was  to  make  out  fa&s 
ivhich  the  refpondent  had  no  knowledge  of,  and  had  no  reafon  to 
belieye,  fince  the  appellant  did  not  inform  him  of  them,  it  were 
unreafonable,  though  the  proof  had  been  ever  fo  clear,  to  have 
charged  the  refpondent  with  expenets.  But  the  proof  is  fo  hx 
from  being  clear,  that  the  Judgea  do  not  find  the  fa£t  proved, but 
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only  that  it  was  prefumed  to  be  as  th^  appellant  ftated  it,  frem 
the  evidence  which  was  brought.  The  decree  in  favour  of  the 
appellant  reducing  the  bonds,  is  equal  to  a  difcharge ;  and  fo  long 
as  that  decree  ftands  untmpeached,  no  benefit  can  be  made  of 
thefe  bonds  againft  the  appellant,  and  they  are  equally  fafe  for 
both  parties,  when  in  the  cuftody  of  the  Court,  and  not  to  be  de« 
livered  out  without  a  warrant* 

After  hearing  counfd,  It  is  ordered  and  adjudged^  that  fo  much  J"?^^^ 
9f  the  hiteriocutor  of  thi  22d  of  July  1725,  as  is  appealed  firom^  \  ^ 
te  reverfod;  and  it  is  further  ordered  and  adjudged^  that  the  Lords  rf 
SeJjUon  do  caufe  the  appelianfs  cofis  and  expences  to  be  taxed  and  ofceT'* 
Joined  g  and  that  the  fame  ^  when  fo  taxed  and  afcertained,  he  forth^ 
with  paid  to  the  appellant  by  the  rej^ndent :'  And  it  is  farther  or- 
dired^  that  the  other  interlocutor  complained  of  in  the  fnd  appeal 
he  affirmed*  * 

For  Appellant,  Dun.  Forbes.  C.  Talbot. 

For  Refpondent,         Ro.  Dundas.  Will.  Hamilton. 


Dame  Margaret  Houfton,   Widow  of  Shr  Cafe  128. 

John  Houfton,  Bart.,  Affignee  and  Exe-  ^^* 

*  cutrix  of   Dame    Helenor  Schaw,    the  li  jum 

.  Mother  of  the  Appellant  and  Refpondent^  Appellant;  |709-^ 

Sir  John  Schaw,  Bart.        .        -        •         Refpondent.    ^^"* 

aotb  ^ri/ 1726. 

fnwmg  tkt  Tnar^'^PrtJKmptwi.^-'Mutuai  OHIgatiog^^^ln  an  aAion  by  a  mo* 
iber  againft  a  foo  for  protinf  tbe  tenor  of  a  deed  executed  by  her  during  her 
buiband^t  life,  it  ia  tottod  that  the  pnrfaer*a  having  the  difpofidon  cancelled 
in  her  banda,  and  never  latifying  the  fame  jttdiciaily«  presumed  Chat  1(  was 
cancelled  by  herfelf. 

Tbit  cancelling  diflblTed>tbeobligatioM  of  a  bood|  granted  by  herhoflMUul 
in  confideratkm  of  f«d  difpofition. 

In  regard  the  purfttcr*a  counfel  d^i  Oft  deny  tbit  the  cancelled  deed  waa  ia 
her  banda,  and  refnfcd  to  give  their  oatba  of  calonmy  tbcieoo^  the  defeodor 
ii  aflbilsied* 
C^t  and  Exftaees.'^Thdk  interlocntert  pronounced  in  17119  are  appealed 
from  after  the  death  of' the  purAier,  by  her  daughter  and  ezecntrix^  but  aro 
affirmed  with  50/.  cofta. 

|N  the  procelii  between  Oame  Helenor,  and  the  refpondenty 
*'  relative  to  the  annuity  of  8000  merks  claimed  by  her^ 
and  the  proving  of  the  tenor  of  the  bond,  by  which  the  fame  was 
granted  to  her,  which  are  fully  ftated  in  the  other  appeal,  between 
the  prefent  parties  (No.  1 26  of  this  collection),  the  Court  of  Sef« 
Botif  on  the  19th  of  July  171 1,  *^  Found  that  Dame  Helenor 
**  having  the  difpofition  cancelled  in  her  hands,  and  never  ratify* 
**  ing  the  fame  judiciallv,  prefumed  in  law,  that  it  was  cancelled 
^  bf  herfelf,*  and  therefore  that  the  obligements  on  Sir  John  bf 
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*<  the  bond  are  diflblTed.**  Agatnft  this  interlocutor  Dame  tte^ 
knor  protefted  for  remcid  of  hw,  but  did  not  prefent  an  appeal 
to  the  Houfe  of  Lords. 

Tlie  prefent  rcfpondent  afterwards  offered  to. refer  it  to  his 

mother's  counfel,  whether  they  had  not  fcen  the  cancelled  deed 

in  her  cuftodf  i  but  they  declined  to  depone,  and  the  Court,  on 

the  25th  of  July  1 7 1 1,  '*  In  refpeft  that  in  the  debate^  Dame  He- 

<'  lenor's  having  the  cancelled  difpofitton  in  her  cuflody  was  not 

*'  rcfufedy  and  that  her  advocates  refufed  to  appear  to  give  their 

**  oaths  of  calumny,  becaufe  of  the  appeal  interpofed^  affotlzied 

•<  the  hid  Sir  John  Schaw." 

Iaiiit4»  The  appeal  was  brought  by  the  appellant  as  executrix  of  her 

*S  Jw«        mother  trom  **  two  decrees  of  the  Lords  of  Sefiion  made  the 

*^**  M  lyth  and  25th  days  of  July  1711.** 

Heads  of  tie  Appellanfs  Argument. 

The  bond  for  payment  of  the  annuity  of  8000  merks,  executed 
by  Sir  John  Schaw  the  fathery  with  confent  of  the  rcfpondent  his 
fon,  was  for  a  full  and  valuable  confideration,  given  at  the  time 
of  eiecutiug  that  bond»  equal  to  the  annuity,  bejides  the  fettle-  \ 
ment  Dame  Hclenor  made  of  her  eftate  of  Carnock  and  PUin  in 
favour  of  the  rcfpondent,  at  fame  time,  and  as  a  part  of  the  con- 
Cderation  of  the  annuity. 

The  fettlement  in  queftion  never  was  produced,  fo  that  it  could 
not  appear  whether  it  was  ratified  or  not,  if  that  had  been  necef- 
fary :  nor  was  any  proof  made  or  attempted  to  (hew  that  it  was 
cancelled,  much  lefs  that  it  was  cancelled  bj  Dame  Heleoor. 
No  inference  ought  to  be  drawn  from  her  counld's  not  appearing 
to  anfwer  upon  oath  t  this  was  an  unufual  proceeJing,  and  ought 
not  to  have  been  allowed.  Their  reafon  for  not  appearing  was, 
becaufe,  after  the  interpofing  of  the  proteil  for  remeiJ  of  law,  the 
appearing  st  any  further  proceeding  in  that  court  might  have  been 
conftrued  as  a  pafling  fron^  the  appeal.  BeCdes,  it  is  immaterial 
whether  the  cancelled  deed  was  in  Dame  Hclenor's  hand  or  noti 
it  might  have  come  to  her  accidentally  after  her  hu(band*s  death; 
or  (he  might  have  recovered  it  from  the  cuftody  of  third  parties, 
and  have  ihewn  it  to  her  counfel,  to  be  advifed  as  to  the  import  and 
efFed  of  it :  therefore,  though  her  counfcl  had  feen  it  in  her  cuftody 
cancelled,  it  would  have  been  no  evidence  that  it  was  cancelled 
by  her.  Dame  Helenor,  in  the  whole  courfe  of  the  aAion,  abfo- 
lutely  denied  that  (he  had  cancelled  the  faid  fetUement,  and  there- 
fore it  was  not,  as  the  appellant  conceives,  conCfleot  with  ihc 
rules  of  Juftice  or  equity  to  prefume  that  (he  had  done  fo. 

But  (uppofing  the  faid  Dame  Helenor  had  cancelled  the  deed 
(which  (he  did  not),  her  cancelling  it  would  not  have  avoided  the 
covenants  of  it,  and  the  tenor  might  ea(ily  have  been  proved  :  (he 
oflFered,  too,  to  have  executed  a  new  deed  to  the  lame  purport^ 
which  ihe  afterwards  adkually  did* 
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Heads  of  the  Rifponienfs  Argument* 

Though  by  the  accident  of  the  old  lady's  living,  and  not  mai^ 
tyiog  again,  the  cancelling  of  the  Conveyance  came  to  be  of  no 
confequence ;  yet  if  (he.  had  died,  or  married  a  fecritd  time  foon 
after  hrr  firft  hufb^nd's  death,  the  confequence  would  have  bccil 
n6  lefd  than  the  lofs  of  the  fee  of  the  eftace  of  Camock  and  Plain 
to  the  refpondent,  which,  the  difpofition  being  cancelled,  he  then 
could  not  claim.  The  a£i,  therefore,  that  cancelled  that  difpo* 
ficion,  defeated  the  annuity  dependant  upon  it ;  and  nothing  can 
be  n^ore  unequal  than  to  fuppofe  in  the  old  lady  a  power  of  de« 
feating  her  own  deed  by  cancelling  tt,  and  at  fame  time  of  pre* 
ferving  the  obligation  to  pay  the  annuity  which  was  the  con« 
fideration  for  making  it,  and  renewing  the  fame  difpofition  at 
the  diftance  of  many  years,  when  the  growth  of  thofe  annuities 
ibade  it  advantageous  to  claim  them. 

But  in  reality  the  appellant  is  not  properly  entitled  to  carry  on 
this  appeal ;  her  right  to  do  fo  is  dependant  upon  the  deed  in 
171 1,  which  was  revocable,  and  was  in  eflfe£l  revoked  by  the 
deeds  of  3d  March  172a,  the  final  fettlement  of  the  old  lady's 
cftate,  whereby  Qkc  fettled  her  whole  real  and  perfonal  eftate^ 
upon  a  certain  line  of  heirs  of  entail,  and  confidered  nothing  to 
be  hfr  eftate  but  the  lands  of  Camock  and  the  annuity  of  2500 
merks.  Thefe,  containing  the  laft  will  and  fettlement  of  the 
deceafed,  muft  be  confidered  as  a  revocation  of  the  former  con* 
dltional  grant  of  the  annuity  of  8000  merks,  made  by  her  when 
ihe  was  out  of  humour  at  the  decree  of  the  Court  of  Seffion,  and 
when  (he  intended  to  profecute  an  appeal,  a  purpofe  that  in  the 
remaining  courfe  of  her  life  (he  never  took  any  ftep  to  proceed 
with,  and  confequently  muft  be  prefumed  to  have  relinquiflied 
upon  after -thoughts. 

After  hearing  counfel,  //  is  ordered  and  adjudged  that  the  petition  Ja^gflMwt^ 
and  appeal  he  difmijfed^  and  that  the  decrees  therein  complained  of  be    ^^<'*"* 
farmed :  and  it  is  further  drdered^  that  the  appellant  do  pav^  or 
cau/e  to  he  paid  to  the  refpondeHt^  the  fum  of  50/.  far  his  cofls^  bj 
reafon  of  bringing  the  faid  appeal* 

For  Appellant,       P.  Torke.  fTsll.  Hamilton 

For  Refpondentf    Dun»  Forbes.       C«  Talbot* 
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Cafe  129.  James  Marquis  of  Clydefdale,  an  Infant  of 
Kaimi,  tender  Years,  by  James  Duke  of  Hamikoa 

]^^^'  and  Brandon  his  Father     .         *        -      appellants  i 

i^^ihii*  Thomas  Earl  of  Dundonald    -        *        -     Refptnuknt^ 

Et  e  contra. 

2d  April  I72(S* 

Mintr.-^k  minrr,  thouch  v^»ch  confcnc  of  hit  curatorty  covM  aoC  gntohoofly 
alter  the  retilements  of  h^s  efla:e. 

DtatbUtd.^^Sr\x:>tt  coul^  he  gratvitouflf  alter  thrm  on  dcaih*be4. 

T«i/w«.*.A  tailzie  execuie«i  in  17161  not  rrgiAcre4  ia  th.  RegiAci  of  Tatlnei| 
futtaiofd  in  I7a$  's  a  tide  on  which  to  <<rve  heir  of  proVifi  >n. 

Return, — A  clause  of  irrwrn  to  the  grantor  of  a  deed  atur  failtirc  of  hcir«  siiei 
did  not  difable  the  beir  in  pjlTcAoq  iraiwcooS/  to  alttr  ia  ta«o«r  o(  ki 
daughters. 

Deftination  fiitpU.^^Sor  did  a  fimple  deftlnatioa  to  bcirt  male  in  feveral  dcdi 
hinder  tt  ii. 

Pri/eriftio0»^^BM/e  InftftmtnU^H^ndkM  Jmu.'^K  bafe  iofieftaaeiit  is  ttba 
by  a  Ton  00  dt<f>oht  ons  fr>fn  hit  father  in  1653  and  1656.  In  1680  :be 
ikthcff  after  the  fon*s  death,  rrfigns  tbefe  laoda  bv  t  procorarory  of  refi(<iB- 
tioo»  and  taJtei  new  chanen  from  cbe'oown,  under  which  the  laodsareiMU 
tin  171 5 »  without  maki 0(9  up  titlet  nnder  il»e  foa*t  bafe  lalefamat.  Tm 
obteAion  of  prefcripiion  is  repelled*  An  objedion  that  though  the  baleia- 
fcftment  contained  lands  in  two  counties  it  wm  only  regiSered  in  one,  it  it« 
pelied-  And  it  is  found  that  theCc  lands  being  Aill  in  k^end^stt  jsc^t^ 
the  fon«  a  title  co  them  could  only  be  m^de  op  **/  •  (crvice  to  hia« 

AfP»€H  y^r.^-'^Jnt  palling  by  an  apo^rent  heir  three  years  tn  pofliefiM  a«t 
liable  to  implenxnt  foch  apparent  heir*i  grataitout  bond  of  taJleio. 

Cbff/raiAMi.— A  deed  ia  eiecuted,  by  which  the  grantor  obliges  himiclf  ad  kii 
heirs  male,  and  of  tailsie,  proviiion,  dice,  upnn  lailure  of  heirs  nuJe  of  bi* 
own  body 9  and  kem  maie  9/  tbt  dtjcendants  of  hh  My,  to  ffeHgn  the  fine  fv 
iof'efimentt  lo  his  daughceis  and  the  heirs  male  ot  their  bodies  wirboui^* 
▼iii  09  dec*  I  in  a  competition  between  the  heir  male  of  the  body  el  bii 
ddeft  d«ttghter>  and  a  pcrfon  daining  aa  heir  male  01  the  dcfccmdau  of  bn 
bodyi  the  former  is  preferred. 

BY  a  contradi,  in  September  1653^  executed  prerions  to  (k 
marriage  of  Wm.  Cochran,  eldcft  fon  of  Wm.  Lord  CochnSi 
(afterwards  createl  Earl  of  Dundonald,)  with  Lady  Catberine 
Kennedy,  daughter  of  the  Earl'  of  Caffillis,  the  faid  Wm.  Lord 
Cochran  obliged  himfclf  and  his  heirs  co  fettle  the  lands  of 
Ochiltree  and  Cochran,  and  others  in  the  counties  of  Ayr  and 
Renfrew,  upon  William  the  fon,  and  the  heirs  male  of  the  lna^ 
riage ;  whom  failing,  to  return  to  the  faid  Lord  Cochran  himfcifi 
and  his  heirs  and  ailignees  for  ever ;  referring  to  himfclf  bis  life- 
rent of  the  whole  lands,  except  the  houfe  of  Ochiltree,  and  tn 
annuity  of  500c/.  Scots  for  the  fon's  maintenance  during  bis  fin 
therms  life  %  and  alfo  referring  a  power  to  redeem  all  die  f^ 
eftate,  except  the  lands  of  Ochiltree  and  Trabrough,  upon  pf- 
ment  of  ten  merks  Scots.  This  deed  contained  a  procuratory  of 
refignation,  and  a  precept  of  fafine;  and  after  the  ouirriage  took 
place,  the  fon  took  an  infeftment  on  the  precept  of  fafine,  but 
took  no  (tep  in  virtue  of  the  procuratory  of  refignation  in  pro- 
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curing  n€w  titles  from  the  Crowa  the  faperior.    Part  of  the 

lands  in  which  the  fon  was  infeft  lay  in  the  countj  of  Ayr»  and 

part  in  the  county  of  Renfrew;  but  bis  faGne  was  only  regiftered  , 

in  Ayrihire, 

In  January  i6;6,  a  contra  A  was  executed  between  William 
Lord  Cochran  and  William  his  fon,  wherebv  the  fon  reconveyed 
to  the  father  the  lands  of  Ochiltree  and  Trabrough,  in  confidera* 
tion  whereof  the  father  conveyed  the  lordftiip  of  Paifley,  and 
other  lands,  to  the  fon,  and  the  heirs  male  of  his  faid  marriage, 
whom  failinj^,  to  return  to  the  father,  referving  the  father's  iSfe- 
rent|  with  the  exception  of  fome  lands  particularly  mentionedy 
and  with  the  exception  of  anr  annuity  of  loooA  Scots*  ifluing  out 
of  part  of  the  lands  for  the  fon's  maintenance  during  his  father's 
life.  This  contra£k  alfo  contained  a  procuratory  of  refignation 
and  precept  of  fafine;  but  as  Lord  Cochran  was  himfflf  only  in- 
feft bafe  under  the  perfon  from  whom  he  acquired  thefe  lands,  he' 
obliged  himfelf  to  procure  his  own  infeftment  to  be  confirmed  by 
the  Crown  the  fuperior.  The  fon  however  only  took  a  bafe  in- 
feftment under  the  precept  of  faGne. 

A  contract  was  afterwards  executed,  in  i6$7,  betwixt  the  fa- 
ther and  Con,  whereby  Lord  Cochran  renounced  the  right  of  re- 
demption referved  to  him  in  the  fettlement  1653,  and  in  confider* 
ation  thereof  the  fon  obliged  himfelf  to  give  fecurity  for  20,oooA 
$cots  to  any  of  his  father's  creditors,  or  to  grant  bond  for  that 
fum  at  his  father's  option  :  and  accordingly  in  December  1658 
he  granted  a  bond  to  his  father  for  that  fum. 

The  father  afterwards  in  1659  and  1662  obtained  charters 
from  the  Crown  of  the  lands  contained  in  the  before  mentioned 
conveyances  to  his  fon,  to  him  and  his  heirs  and  affignees  what- 
foever  (  upon  which  charters  he  was  duly  infeft.  And  he  after- 
wards acquired  other  lands,  the  titltrs  of  which  were  taken  tov 
himfelf  in  life-rent,  and  to  William  his  fon,  and  the  heirs  male 
of  his  body  in  fee ;  but  as  to  part  of  thefe  purchafes,  particularly 
the  lauds  of  Kirkmichael  and  Dalmuir,  the  father  referved  a 
pow<sr  to  fell  and  d^pofe  thereof,  and  to  charge  the  fame  with 
debts  s^t  hh  pleafure  without  cotifent  of  the  fon.  In  thofe  new 
purchafcd  Unds,  William  the  fon  toul^  infeftment  under  the  dif- 
pofitioos  thereof. 

In  1 66^t  William  Lord  Cochran  was  created  Earl  of  Dun-  ' 
donald;  and  in  1679  William  the  fon,  then  William  Lord 
Cochtan,  died  in  the  lifetime  of  his  father,  leaving  ilTue  John  his 
eldeft  fOn  and  heir,  and  feverai  other  children.  Tiiis  John, 
now  John  Lord  Cochran,  made  up  no  title  to  his  father  by 
fervice. 

In  July  1680,  the  Earl  of  Dundonald  executed  a  procuratory  of 
refignation  as  well  of  the  lands  which  he  poiTened  in  fee  fimple, 
as  oft'  the  lands  in  which  his  late  fon  was  infeft,  proceeding  upon 
the  recital  tUat  **  be  was  abfolute  proprietor  of  the  whole  lands^ 
"  and  i\*i  Dnwer  referved  to  him,  fo  far  as  concerned  any  of  the 
•^  lands,  wherein  the  dcceafcd  William  Lord  Cochran  his  fon  was 
*'  infeft  in  fce^  to  difpo^e  the  fame  at  any  time  ia  his  life  to  any 
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^*  pcrTofi  he  pleafed,  withcmt  conrent  of  bis  fon  :**  He  tbefcby 
<$bliged  himfelf  to  refign  the  whole  lands  **  to  and  in  favours  of 
<*  John  Lord  Cochran  his  grandfon,  and  the  heirs  male  of  his 
«<  body  I  whom  failing,  to  William  Cochran  his  fecond  grandfon^ 
^<  (father  of  the  prcfent  Earl)  and  the  heirs  male  of  his  body  i 
^*  whom  failingi  to  his  3d  and  4th  grandfons  fucceflively,  aod  the 
'*  heirs  male  of  their  bodies  ;  whom  failing,  to*the  Earl  himfelf, 
**  and  the  heirs  male  of  his  body;  whom  failing,  to  his  heirs 
^<  whomfoeTer,  refenring  his  own  life-rent  of  the  faid  cftate." 
It  contains  alfo  this  claufe,  <*  that  the  faid  John  Lord  Cochran 
**  the  grandfon,  and  the  other  heirs  therein  fubftituled,  fliould  be 
*'  obliged  to  pay  and  perform  all  the  debts  and  deeds  of  the  Earl, 
^*  and  that  he  fliould  have  power  to  fell  and  difpofe  of  the  (aid 
<*  efiate  witliout  confent  of  his  faid  grandfon  or  the  other  heirs  i"* 
ind  it  contained  a  power  of  revocation*  A  crown  charter  was 
in  confcquence  obtained  in  terms  thereof,  with  an  additional 
daafe  to  this  purpofe,  that  **  in  cafe  heirs  female  fliould  fiicceed, 
**  the  eldeft  (hould  exclude  heirs  portioners,  and  they  and  their 
<*  defcendants  fliould  aflume  the  name  of  Cochran,  and  carry  the 
**  arms  of  the  family  of  Dundonald,  or  oiherwife  fliould  lofe  their 
'^  right  of  fuccefliou/*  In  virtue  of  this  charter  John  Lord 
Cochran  took  infeftment  in  the  lands  therein  contained. 

In  November  1684^  by  a  contrad  executed  previous  to  the 
marriage  of  John  Lord  Cochran  with  Lady  Sufanna  Hamilton, 
John  Lord  Cochran  obliged  himfelf  to  purchafe  and  obtain  him* 
felf  infeft  and  feifed  as  heir  to  the  faid  William  i^ord  Cochran 
his  father  in  all  fuch  of  the  lands  and  others  therein  mentioned, 
as  his  father  died  laft  veft  and  feifed  in,  without  any  power  to  the 
faid  Earl  of  Dundonald  to  difpofe  thereof  in  his Jifetii^ei  as  alfo 
to  procure  himfelf  infeft  in  other  lands  therein  mentioned,  which 
had  been  purchafed  by  the  Earl  of  Dundonald,  and  conveyed  to 
himfelf  in  life-rent,  and  to  William  Lord  Cochran  his  fon  in  fee  (41)1 
and  the  faid  William  Earl  of  Dundonald  and  John  Lord  Cochran 
thereby  bound  themfelves  and  their  heirs  to  make  refigpation  of 
the  whole  lands  aforefaid  fbr  new  infeftments  thereof  to  be 
granted  to  the  faid  John  Lord  Cochran  and  the  fame  frries  of 
heirs  fpecificd  in  the  laftmentioni^fi  charter,  with  the  fame  ciaufe 
relative  to  heirs  female;  and  William  Earl  of  Dundonald  re- 
nounced and  difcharged  all  the  faculties,  powers,  and  liberties 
referved  to  him  by  the  infeftments  granted  to  John  Lord  Cochraa, 
and  the  deceafed  William  Lord  Cochran  his  father,  or  cither  of 
them,  and  obliged  himfelf  to  grant  a  feparate  renunciation  of  the 
faid  referved  power  ;  and  John  Lord  Cochran  obliged  himfelf  to 
do  no  a£l  in  prejudice  of  the  heirs  male  of  the  marriage,  refenring 
always  to  him  as  fiar  of  the  ellate  a  liberty  to  contis£k  debts,  or 
to  fell  or  difpofe  thereof  for  any  other  caufe  as  he  fliould  think 
fit.  This  contrad  alfo  contained  a  provifo,  that  the  rights  for- 
merly granted  by  the  earl  to  his  fon  fliould  not  imply  the  granting 
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double  rights^  nor  fubjeA  him  to  double  wanandice*  The  earl 
afterwards  in  terms  of  this  contraAi  by  a  fcparate  deed  re* 
flounced  and  discharged  all  the  powers  and  faculties  referred  to 
binii  either  by  the  fettlcments  upon  William  the  fou  or  John  the 
grandfon,  and  fuch  renunciation  was  regiflered  in  November 

1684- 

The  earl  died*  in  i685>  and  was  fuccecded  in  the  honours  by  ' 
Ills  faid  grandfon  John  Lord  Cochran.  This  Earl  John  in  Odo* 
ber  i68tt»  executed  a  bond  of  tailzie^  reciting  that  he  intended  to 
alter  the  order  of  fncccffion  contained  in  the  infeftments  of  his 
lands  and  cftates»  and  obliging  himfelf  to  farrender  the  famCi 
to  himfelf  in  life-rent,  and  to  the  heirs  male  of  his  bodyi 
whom  failing,  to  the  heirs  female  of  his  bodyt  the  eldcft  heir  fe* 
male  fucceeding  without  divifion ;  whom  failing,  to  his  brothers 
fttccefliveiy  in  their  order,  and  the  heirs  male  of  their  bodies) 
whom  failing,  to  his  own  heirs  whomfoever,  the  eldeft  heir  female 
always  fucceeding  without  divifion.  This  deed  contained  prohi<* 
bitory,  irritanti  and  refolutirc  clsufes,  upon  all  thofe  called  to  the 
(ucqeljion,  except  the  heirs  male  of  the  grantor's  own  body ;  none 
of  the  deeds  before  mentioned,  executed  by  the  father  or  grand- 
father of  Earl  John,  contained  fuch  claufes  prohibitory,  irritant^ 
or  rcfoltttiTe. 

Earl  John  died  in  May  i6po«  without  being  fenred  heir  to  his 
£ather,  as  he  was  bound  to  oe  by  the  contract  x684»  'He  wu 
fucceeded  by  his  eldeft  fon  William,  the  feccnd  of  that  name, 
E^rl  of  Duudonald,  who  was  ferred  heir  in  general  and  in  fpecial 
to  his  father  ;  and  upon  fuch  fervice  was  iufeft,  but  died  under 
^e.  He  was  fucceeded  by  his  brother  John,  who  in  1705  was 
(Served  heir  in  general  and  in  fpecial  to  his  late  brother,  and 
inft'ft. 

By  marriage  fettlement  in  March  1706,  betwixt  this  Earl  John 
the  fecond,  when  under  aj^r,  with  confr-nt  of  his  curators,  and 
Lady  Aim  Murray,  the  earl  ftttlcd  the  whole  lands  and  tftate  be* 
longing  to  the  family,  to  himfelf,  and  the  heirs  male  of  his  body ; 
m'hom  failing,  to  his  heirs  male  whomfoever ,  whom  failing,  to 
his  heirs  and  -affignecs  whomfoever,  refrrving  a  power  to  alter,  in 
fo  far  a»  he  had  power  by  any  tailzies  or  deeds  executed  by  his 
predeceflorii. 

In  0£kober  17 1  t,  the  earl  having  only  one  fon  of  the  marriagr, 
executed  bonds  of  provifion  to  his  three  daught  -rs  in  the  aggregate 
fum  of  16,000/.  fterling:  and  upon  the  i6th  of  fame  month,  he 
executed  oth'^r  bonds  of  provifion  to  his  faid  ddu^hters  for  7000A 
more,  to  be  a  burden  on  his  heirs  male  not  deicended  of  bis  own 
body,  and  fucceeding  to  him  in  his  lands  and  eftate*. 

On  the  29th  of  December  17x6,  he  executed  a  bond  of  provi* 
fion  to  his  faid  daughters  for  8000/.  only,  and  revuked  all  former 
bonds  of  provifion  granted  to  them.  And  on  the  31ft  of  fame 
month,  he  executed  a  bond  of  tailzie,  reciting,  that  being  fully 
determined,  failing  heirs  of  his  own  body«  or  heirs  male  of  any  of 
the  defcendants  of  his  own  body,  to  fettle  the  fuceeflion  of  his 
cftate  in  one  pcrfon  i  and  that  the  fame  might  not  be  divided  by 
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tlie  focceffion  of  heirs  portioners ;  he  therefore  bcmnd  and  diKged 
himfelf  and  his  heire  of  line,  malei  conqucft,  and  provifion,  aod 
fucceflbrs  whatfocver,  failing  heirs  male  as  faid  is,  to  proride  and 
fecure  heritably,  and  to  make  rcfignation  of  all  and  fundry  laodr, 
lordfliipS)  &€•  belonging  to  him  and  contained  in  Jiia  rights  and 
snfeftments,  in  the  hands  of  his  immediate  fuperiors^  to  and  in 
favour  of  Lady  Ann  Cochran,  his  elded  lawful  cfaughter,  and  the 
heirs  male  of  her  body,  whom  failing  to  his  other  dao^btert 
therein  named,  and  the  heirs  male  of  their  bodies,  whom  failing 
to  his  other  heirs  male  whatfoever,  whom  failing  to  hia  heira  or 
affignees  whatfoever,  the  eldeft  heir  female  always  facoeeding 
without  divifion. 

This  Earl  John  died  in  June  1720,  leaving  William  hia  oolf 
fon,  and  three  daughters,  Ann,  Sufanna,  and  Katherine.  la 
1722  Earl  William  was  ferved  heir  male  and  of  line  to  bis  father, 
and  was  thereupon  infeft.  On  the  3d  of  Anguft  1722,  he  being 
ftill  a  minor,  with  conient  of  fix  of  his  curators,  exeputcd  a  pro- 
curatory,  reciting  the  faid  bond  and  deed  of  tailzie  granted  by  his 
fiather,  and  that  he  as  heir  ferred  and  retoured  to  him,  ftood  bound 
to  implement  the  fame,  therefore  he  granted  procuratory  to  fnr« 
render  the  faid  lands  in  favour  of  hit  fitter  Lady  Ann^  upon 
failure  of  heirs  of  his  own  body,  and  in  terms  of  the  baod  cze« 
cuted  by  his  father. 

In  January  1725,  14  days  before  his  death,  E;irl  William  re- 
voked the  faid  procuratory  by  a  deed  figned  by  him  and  three  of 
his  curators ;  and  he,  fame  day,  executed,  with  confent  of 
thefe  three  guardians,  a  new  fettlement  of  his  eftate  in  fairour  of 
the  refpondent,  his  fucccflbr  in  the  title,  and  the  heirs  male  of  his 
body,  whom  failing  to  two  of  his  curators  (who  authorized  him 
to  execute  the  deed),  father  and  fon,  and  with  other  fubflitaitoos, 
being  in  favour  of  the  heirs  fuccecrding  to  him  in  the  title.  £arl 
William  died  on  the  28th  of  January  1725,  under  age,  and  with* 
out  ifiue. 

After  his  death  a  competition  arofc  relative  to  the  property  of 
his  eftates,  beti^^rcn  the  prefent  parties ;  the  Marquis  of  Clydef- 
dale,  the  only  fon  and  heir  of  the  faid  Lady  Ann  Cochran^  the 
fiftcr  of  William  the  hft  earl,  who  was  married  to  James  Duke 
of  Hamilton  and  Brandon  in  February  1723,  claiming  under  the 
bond  of  tailzie,  executed  by  Earl  John  on  the  31ft  Decenaber 
17 1 6,  and  procuratory  executed  by  Earl  William,  'contendini^ 
that  the  revocation  and  fubfequent  deed  were  void ;  and  the  pre- 
fent Earl  of  Dundonald,  the  great  grandfon  of  the  firft  Earl  of 
Dundonald,  being  defcended  from  the  fecond  fon  of  William 
Lord  Cochran,  who  died  in  the  lifetime  of  the  firft  earl,  claioi* 
ing  upon  the  revocation  and  deed  executed  by  the  laft  earl  in 
1725,  but  particularly  upon  his  charad^er  of  heir  male  to  the 
laid  William  Lord  Cochran,  the  fon  of  the  firft  earl,  who  bad 
died  infeft  in  part  of  the  lands,  and  whofe  fuccei&on  had  not 
been  taken  up  by  any  perfon  by  ferrice  as  heir  to  him ;  and 
claiming  right  to  all  the  other  lands  by  virtue  of  the  fettlement? 
of  1680,  1684,. and  170^. 
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Briepet  were  take  out  for  ferving  the  marquis  heir  to  the  tvo 
hft  ear)8|  but  oppofition  being  made  by  the  prefent  earl*  both 
parties  brought  their  a£iions  of  declarator  before  the  Court  of 
Sei&on,  for  afcertaining  their  feveral  claims  to  the  eftate.     Thefe 
caufes  being  conjoined,  and  being  fully  argued  before  the  Court 
of  SeiHon,  their  Iqrdihips,  on  the  i6th  of  December  1725,  *<  Found  Thii  irft 
«  that  by  the  bond  of  tailzie  1716  years,  the  daughters  of  the  p«»f  «*>« 
*  grantor  are  called  to  the  fucceflion  in  their  order^  before  any  appeJ? 
**  heir  nrale  not  defcended  of  the  grantor's  body ;  and  found  that  'rom  by  the 
*«  William  Earljof  Dundonald  could  not  on  death-bed,  nor  in  his  j!!!^*^""' 
^  minority,  though  with  confent  of  his  curators,  gratuitoufly 
**  make  any  alteration  of  the  deftination  of  fucceflion  contained 
^  in  the  faid  bond ;  and  repelled  the  allegation  that  the  alteration 
*'  was  onerous  becaufe  of  the  mutual  tailzie,  and  therefore  fuf « 
**  tained  the  bond  1 7 16,  though  not  regiftered  in  the  regifter  of  tail- 
^  zies  as  a  title  to  the  Marquis  of  Clydefdale  to  ferve  heir  of  provi- 
'*  fion  ;  and  found  that  neither  the  claufe  of  return  in  the  contraA 
*'  1653  and  1656,  or  difcharge  1657,  nor  the  fubftitutions  in  the 
'*  procuratory  of  refignation  1680,  or  contraA  of  marriage  1684^ 
^  did  difable  the  laft  John  Earl  of  Dundonald  gratuitoufly  to  alter 
^*  the  fucceffion  by  a  deed  in  fapoor  of  his  daughten,  in  preju* 
^  dice  of  the  heirs  male  of  the  former  inTeftiture : 

«  But  further  found,  that  the  procuratory  of  refignation  1680  Thiffeeond 
^  years,  and  charter  and  fafme  following  thereupon  in  favour  of  ptrc  appealed 
•*  William  Lord  Cochran,  joined  with  the  fubfequent  infeftmcnt  Jj^^*** 
^  and  pofleflion  of  his  heirs,  did  not  efle£iually  eftablifli  in  the 
**  perfon  of  the  laft  John  Earl  of  Dundonald  the  property  of  the 
<'  lands  and  eftate,  wherein  William  Lord  Cochran,*  Ton  to  the 
^  firft  Earl  of  Dundonald,  died  laft  veft  and  feifed  by  either 
**  public  or  bafe  infeftments ;  and  repelled  the  allegation  of  pre- 
*^  fcription,  pleaded  for  the  Marquis  of  Clydefdale ;  and  alfo  the 
<*  allegation  of  not  regiftration  of  William  Lord  Cochran's  infeft* 
^  meats  1653,  in  the  regifter  of  fafines  of  the  (hire  of  Renfrew, 
<*  and  that  the  infeftments  1653  and  1656  were  not  clothed  with 
^  pofleflion;  and  therefore  found,  that  the  lands  and  eftate 
<*  wherein  William  Lord  Cochran  died  laft  veft  and  feifed  are 
'^  yet  in  hareditate  jacente  of  the  faid  William  Lord  Cochran,  and 
^  that  the  prefent  Earl  of  Dundonald  may  ferve  heir  to  him 
^  therein :  and  found  that  the  Earl  of  Dundonald,  by  fo  ferving 
**  heir  to  the  faid  William  Lord  Cochran,  pafling  by  Earl  John, 
**  maker  of  the  gratuitous  bond  of  tailzie  17 16,  is  not  by  the  zGt 
**  of  parliament  1695  obliged  to  fulfil  the  faid  bond  of  tailzie^ 
<'  and  reduced,  decerned,  and  declared  accordingly/' 

Petitions  were  given  in  by  both  parties  againft  this  interlocutor, 
but  the  Court,  on  the  26th  of  January  1726,  *'  adhered  to  their  Appealed 
•«  former  interlocutor  of  the  16th  of  December  laft  ;  and  found  ^'ombyboA 
«  that  the  lands  and  eftate,  wherein  William  Lord  Cochran  died  ^"^^ 
^  veft  and  feifed,  to  which  no  title  was  made  up  by  his  fuccef* 
^  fors  by  fervice  or  precept  of  clare  conftat  as  heirs  to  him,  or  by 
**  difpoGtion  from  him,  are  yet  in  hareditate  jacente  oi  the  faid 
<<  William  Lord  Cochran    and  that  tlie  prefent  Earl  of  Dundo* 
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<<  naU  may  fenre  heir  to  him  in  fudi  of  the  laid  lands  and  eAtli 
<<  as  are  fettled  upon  heirs  male,  and  found  that  the£arl  of  Dun^ 
**  donaldy  bj  fo  ferving  heir  to  the  faid  William  Lord  Cochran,  and 
<<  paffing  by  £afl  John,  maker  of  the  gratuitous  bond  of  tailzie 
'*  1716,  is  not  by  the  z(X  of  parliament  1695  obliged  to  fulfil  the 
**  faid  bond  of  tailzie,  and  remitted  to  the  Lord  Culkn,  Ordi- 
**  nary,  to  apply  this  and  the  former  inteplocutor,  as  to  the  par- 
*'  ticular  lands,  wherein  the  faid  Lord  Cochran  died  ved  atkd 
^  feifed,  and  whereto  a  title  was  not  eftablilhed  tn  the  perfon  of 
**  any  of  his  fucceifors.*' 

And  on  a  petition  for  the  Earl  of  Dondonald,  their  lordihipst 
on  the  28th  of  January  1726,  *<  repelled  the  allegation  pleaded 
**  for  the  Marquis  of  Clydefdale  upon  the  bond  of  tailzie  i6tf8» 
"  as  being  liable  to  the  fame  obje£lion$  as  the  bond  of  tailzie 
«  1716,  and  altered  by  the  contradl  of  nwrriage  1706  years  v 
**  but  fuperfeded  to  determine  what  heir  fliould  be  liable  to  the 
^  debts,  until  the  fervices  be  expeded,  leaving  the  creditors  i» 
<<  purfue  the  rcprefentatives  of  their  debtors  as  accords  (a)*** 

The  original  appeal  was  brought  by  the  Marquis  of  Clydefdale 
from  ^*  part  of  two  interlocutors  of  the  Lords  of  Scllian  of  the 
**  i6th  of  December  1725,  and  26th  of  January  thereafter  ;  and 
^<  from  the  whole  interlocutor  of  the  28th  of  the  fame  month*** 

And  the  crofs  appeal  by  the  Earl  of  Dundonald  from  **'  other 
*'  parts  of  the  faid  two  interlocutors  of  the  16th  of  Xkcembtr  and 
"•<  26th  of  January.^* 

On  the  Original  Appeal^Henis  of  the  Argument  of  tbi  Appettatd 

the  MorquU. 

By  the  fettlements  made  upon  William  I^ord  Cochf  4n»  by  his 
father  the  firft  Earl  of  Dundonald,  it  was  optional  to  i^im  to  take 
infeftments  in  thefe  premifes,  as  holding  them'  either  bncacdi- 
ately  of  the  crown,  or  of  the  grantor*  William  the  fun  ch4  fe  the 
laft,  but  he  was  at  liberty  any  time  afterwards  to  take  new  infrft* 
ments,  holding  the  lands  immediately  from  the  crown,  and  focb 
new  infeftments  would  have  rendered  the  former  bale  infeftments 
Tpid  and  ufclefs,  and  eflablilhed  a  complete  right  in  his  per(bo« 
and  tbofe  bafe  infeftments  could  never  have  been  taken  up  by  any 
of  his  after  heirs.  But  William  the  (on  not  having  tak<>n  fucb 
infeftments  from  the  crown  in  his  life,  John  his  fon  and  heir  conld 
not  do  fo  upon  the  former  procurator  ics,  for  thofe  were  void  by 
the  death  of  the  grantee.  He  had  no  way  to  fupply  this,  but 
either  by  compelling  William  the  father  by  an  aAion  at  Uw  to 
grant  a  new  procuratory,  or  by  William  the  father  eiccuting  one 
voluntarily.  William  the  father  chofe  this  laft  method,  and  in 
1680  made  a  fettlement  of  the  fame  premifes  10  John  the  grand- 
child, who  had  the  only  right  by  the  firft  fettlement,  limited  to  the 
fame  heirs,  containing  a  procuratory  of  refignation )  which  laft 
procuratory  was  made  ufeof,  and  a  charter  granted  by  tfaccrowa 
i!hereon,  and  John  the  grandfon  was  thereupon  iofelti  and  upoa 
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ltu8  title  the  eftate  has  been  ever  fince  poflefled,  snd  the  fereral  • 
^  defcendants  fervM  heirs  thereupoo.  It  cannot  be  dented,  but 
that  if  John  the  grandfon  had  commenced  an  a£lion  againft 
William  the  grandfather,  and  obliged  him  to  gr^ot  a  procuratoryp 
St  would  have  been  good,  and  the  charter  from  the  crown  well 
founded  i  and  it  feems  to  be  a  ftrange  diftin£lion  to  fay  foch  pro- 
'  curatory  would  have  been  good  if  he  h'ld  been  forced  to  do  it  bf 
fttity  but  not  good  where  he^  fubmitted  to  do  it  without  fuit* 

The  infeftments  of  1653  and  16561  in  favour  of  HVilliam  the 
fon,  never  having  been  completed  and  made  public  by  pofleffion^ 
and  the  infeftment  i6s3>not  recorded  in  the  regifter  of  faCnes  for 
the  (hire  of  Renfrew,  where  a  con6derabie  part  of  the  lands  lie, 
the  public  infeftment  of  1680  in  favour  of  John  Lord  Cochran  is 
preferable,  as  being  a  complete  deed  attended  with  pofleflion. 

The  conveyance  of  1680  proceeds  upon  a  recital  of  full  powers 
rcferved  to  William  the  father  to  difpofe  of  the  eftate  at  pleafure  ; ' 
and  I  as  the  powers  might  have  been  contained  in  diftin£l  deeds, 
though  they  are  now  not  to  be  found,  the  law  at  this  diftance  of 
time  prefumcs  there  were  fnch  deeds,  and  foch  deeds  muft  have 
been  fubfifting  at  the  time  of  the  maniage  fettlement  1684*  fof 
they  are  then  recited  y  and  it  cannot  furely  be  imagined  but  that 
the  counfel  for  the  lady  would  fee  the  Deeds  there  recited  1  and* 
after  fo  long  a  term  as  forty  years,  the  law  difpenfes  with  not 
producing  them ;  the  rather,  that  tbefe  powers  have  been  ex* 
prefsly  acknowledged  by  John  the  grandfon,  the  oaly  perfon  who 
tould  be  by  them  prejudiced,  and  his  acknowledgment  is  fufficient 
proof  againft  all  fucceeding  heirs. 

This  eftate  having  now  been  pofleflisd  by  virtue  of  the  infeft* 
ments  1680,  and  fubfeqnent  infeftments  following  thereupon^ 
there  is  a  pofltive  prefcription  eftabliOied,  which  empowered  the 
laft  Earl  John,  upon  the  footing  of  thofe  titles,  to  difpofe  of  the 
eftate  at  pleafure ;  and  likewife  a  negative  prefcription  againft  the 
pretended  feparate  fettlement,  as  is  dear  by  the  aA  of  parliament, 
1617,  c.  X2.  anent  prescription  of  heritable  rights. 

By  the  z&  of  parliament  1 695,  c.  24.  any  apparent  heir  patfing  by 
another  heir,  who  had  been  three  years  in  poffef&on,  is  obliged  tp 
fulfil  the  deeds  of  the  intermediate  heir,  whom  he  paiies  by,  and 
therefore  the  refpondent  cannot  make  up  titles  to  any  lands  which 
belonged  to  William  the  fon,  without  paffing  by  John  Earl  of 
Dundonald,  grantor^f  the  deed  1716,  who  was  more  than  three 
years  in  poflefljon,  and  therefore  he  muft  fulfil  that  deed  in  favour 
of  the  appellant. 

Argument  of  the  Re/pondint^  the  Earl  ofDunJbnaU. 

Though  an  heir  has  it  in  his  choice,  whether  he  will  ferve  to 
his  anceftor  or  not,  and  during  his  life  no  remoter  heir  can  quar* 
rei  his  poflcOioo  \  yet  if  he  does  not  ferve  heir,  and  thereby  make ' 
lip  a  lawful  title  to  the  eftate  that  was  in  his  anceftor,  the  next 
fucceeding  heir,  after  his  deceafe,  may,  by  the  law  of  Scotland, 
ferve  heir  to  that  anceftor,  and  will  be  thereby  entitled  to  the 
cftatcj  as  if  the  preceding  heir  had  never  ezifted.    And  before  the 
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aA  1^^959  no  debt  nor  deed,  for  whatever  valuable  confidemttoD^ 
of  fuch  perfon  who  did  not  ferve  heir,  could  have  been  effedual 
againft  the  next  fucceffbr,  fcrving  heir  to  the  anceftor  infeft ;  an4 
it  18  .plain  John  Lord  Cochran  the  grandfon  was  fenfible  that  un« 
lefs  he  fcrved  heir  to  his  father,  he  had  not  a  lawful  title  to  fait 
eftate ;  for  by  his  marriage  fettlement  1684  (to  which  his  grand- 
father was  a  party,)  he  covenanted  to  obtain  htmfelf  infeft  aaheir 
of  his  father,  in  the  lands  wherein  his  father  died  ioveftedi  wttfa« 
out  any  referved  power  to  his  ^erand father. 

Thoughi  as  the  law  then  (lood,  the  procuratories  1653  and  1656 
in  favour  of  William  Lord  Cochran,  could  not  have  been  ufed 
after  his  death,  but  mud  have  been  renewed  to  his  heir ;  yet  the 
perfon  to  whom  they  were  to  be  renewed,  muft  firft  have  been 
aftually  ferved  heir,  before  he  could  have  been  entitled  either  to 
fue  fur,  or  even  receive,  a  performance  of  Earl  William's  obliga* 
tion  to  renew  the  faid  procuratories ;  but  in  this  cafe  the  procora- 
tory  1680,  was  fo  far  from  being  a  renewal  of  thofe  of  1653  and 
1656,  that  it  does  not  only  not  mention  them,  but  is  in  dtrcA 
oppofition  to  them ;  for  by  the  procuratory  1680^  the  earl  ic* 
ferved  a  power  in  himfelf  *<  to  fell  the  eftate,  or  charge  it  with 
'<  debts  i'^  whereas  hj  the  former  procuratories  the  fee  fimple 
was  ^bfolutely  veiled  in  his  fon,  without  any  power  at  all  referved 
to  himfelf.  But  if  the  procuratories,  1653,  and  1656,  had  been 
renewed  to  John  Lord  Cochran,  as  heir  of  his  father,  yet  his  h* 
ther*s  bafe  infeftments  would  not  have  been  thereby  extinguiibed 
or  confolidated,  unlefs  he  had  alfo  been  ferved  heir  fpecially  to 
thofe  bafe  infeftments  of  his  father,  and  been  infeft  himfelf 
thereon,  or  had  taken  the  other  method  of  being  infeft  by  precept 
of  dare  con  flat, 

William  Lord  Cochran  had  pofTeflron  two  ways,  firft  by  tbc 
poflcflion  of  his  father,  whofc  life-rent  was  referved,  and  in  the 
eye  of  the  law  the  life-renter's  pofT  ffion  is  the  pofleflion  of  the 
fiar :  fecondly,  William  Lord  Cochran  was  in  adual  poiicffiont 
of  part  of  the  eftate  which  was  allotted  to  him  for  his  mainte* 
nance,  and  which  was  all  he  could  be  in  the  adual  poiicflioo  of 
during  his  father's  life  \  and  in  the  next  place,  bafe  iufefrmcots, 
though  neither  recorded  nor  followed  with  poiTefFion,  are  good 
againft  the  grantor,  and  preferable  to  any  fubfequent  tnfeftment 
made  without  a  valuable  conGderation,  and  in  this  cafr,  the  in* 
feftment  1680  was  voluntary,  and  from  the  gr<)ntor  of  the  prior 
bafe  infeftments  to  his  heir  apparent,  who  thereby  became  liable 
to  make  i^ood  the  deeds  of  the  grantor,  and  confequcntly  thofe 
tcry  deeds  of  J 653,  and  1656. 

It  m»y  be  re:«fonably  prefumed,  that  the  earl  had  forgot  that 
he  had  by  the  deed  1657  difcharged  all  the  powers  he  had  re- 
frrved  by  the  deed  1653  ;  but  both  the  earl  and  his  grandfon  foott 
afterwards,  in  effect,  acknowledge  that  recital  to  have  been  a 
miftake,  when  by  the  deed  1684  the  grandfon  becomes  bound  to 
make  up  his  titles  to  the  lands  wherein  his  father  had  been  infeft} 
and  in  the  claufe  of  warrandice  in  that  deed,  the  earl  excepts  the 
rights  formerly  granted  by  him  to  lus  foo  ^  both  which  had  been 
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needlefs,  had  the  carl  had  the  referred  powers  pretended ;  bat 
the  powers  recited  to  have  been  referred  to  the  earl»  can  only  be 
conftrued  to  be  the  power  of  fellings  or  mortgaging  the  lands  of 
Kirkmichael  and  D^lmuir^  which  the  earl  had  referved  to  himfdf^ 
in  the  infeftmf  nts  of  thofe  lands  to  his  fon* 

Prefcription  can  only  run»  for  a  title,  under  which  there  has 
been  an  uninterrupted  poflfeflion  of  40  years;  or  againft  a  title, 
under  which  there  hath  been  no  claim  for  40  years ;  but  in  this 
cafe;,  the  {^rfons  who  have  been  in  .poflefiion  for  40  years  paft, 
have  had  both  rtghtSy  that  is  to  fay,  the  right  of  poflfeffion  as  heir 
male  of  William  Lord  Cochran,  (an  heir  being  legally  entitled  to 
polfefiic'kn)  though  he  be  not  ferred  beir>)  and  the  rij^ht  now  claim- 
ed by  the  marquis  under  the  infeftment  1680 ;  and  thereforey  as 
the  pofTc'iBon  has  been  all  along  held  by  the  fame  perfons  under 
both  tidcsi  no  prefcription  c^n  run  for  one  title,  againft  another 
title  in  the  same  ptrfon,  at  the  fame  time.  Befides,  one  of  thefe 
titles  is  but  lately  defcended  to  the  prefent  earl,  who  could  not 
claim  it  during  the  life  of  any  of  the  former  earls,  and  it  is  a 
maxim  in  Hw,  contra  non  vaientem  agere  non  currit  prefcrlptio  i  and, 
if  he  had  been  valem  agere^  he  was  a  minor. 

The  marquis  contended,  that  by  the  ad):  1^95,  c.  24.  a  per- 
fon  who  pailes  by  his  immediate  anceftor,  and  ferves  heir  to  a 
remoter,  is  liable  for  the  debts  and  deeds  of  the  anceftor  p^iiTed  by, 
and  therefore  if  the  prefent  earl  ferved  heir  to  William  Lord 
Cochran,  and  pafled  by  E^ir)  John  the  firft  and  fecond,  he  was 
obliged  to  perform  their  deeds ;  and,  confequently,  to  perform 
the  bonds  of  tailzie  1688,  and  17 16,  which  they  made.  But  the 
title  of  this  ft'4tute  is  *'  An  a£l  for  obviating  the  frauds  of  appa* 
'*  rent  heirs :''  and  the  preamble  is,  <'  confidering  the  frequent 
"  frauds  and  difappointments  that  creditors  fuflFer,  through  the 
*'  contriV'ince  of  apparent  hrirs  in  their  prejudice ;  and  for  remedy 
•*  thereof,  ordains/*  Hc»  Now  though  the  words  of  the  aft  are, 
debts  and  deeds  in  general,  yet  from  the  title,  preamble,  and 
whole  tenor  of  the  a£t,  thefe  muft  be  conftrued  to  be,  debts  and 
deeds  for  a  valuable  confideration,  but  not  deeds  merely  gra« 
tuitous. 

On  the  Croft  jippea!.-^— Heads  of  the  Argument  of  the  Earl  of 

Dundonald, 

SuppoHng  Earl  John  the  fecond  had  a  power  of  altering  the 
fuccefiion  of  the  cftate,  yet  he  had  not  done  it  by  the  bond  17169 
which  recitesy  **  that  he  had  determined,  failing  heirs  male  of 
<^  his  own  body,  or  heirs  male  of  any  of  the  defcendants  of  his 
^*  body,  to  fettle  the  fucceflion  of  the  eftate  in  one  porfon,  that 
*<  the  fame  might  not  be  divided  amongft  heirs  portioners,  and 
*^  therefore  he  obliged  himfelf,  and  his  heirs  of  line,  and  heirs 
<<  m'lle,  failing  heirs  male  as  faid  is,  to  make  furrender  of  all  his 
•(  lands  contained  in  his  infeftments  thereof,  for  new  infeftments 
<(  to  be  granted  to  his  eldeft  daughter,  aiui  the  heirs  male  of  her 
<<  body,"  &c.  And  then  he  <'  appoints  his  three  daughterSf 
*<  fucccilivclyy  to  be  heirs  of  tailzie  and  provifioo,  to  him  and  ta 
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<<  the  heirs  mtle  of  his  body,  or  heirs  male  of  the  defcendsntt  of 
*^  his  body  I  in  the  fatd  lands,  with  power  to  them  tottkeost 
*<  briereb  and  obtain  tbemfeWes  ferved  heirs  and  infeft  therein." 
Now  it  is  plain,  by  the  words  of  this  bond,  that  the  daughrrrs  d 
Earl  John  are  not  called  to  the  fucceflion,  till  failure  of  heirs  mak 
of  the  defcendants  of  his  body,  which  has  not  vet  happened)  for 
the  preftrnt  earl  is  the  ieir  mak  of  Earl  Willianii  who  was^e* 
fcendant  of  the  body  of  the  faid  Earl  John  ;  and  it  is  plain,  tint 
the  intention  of  the  bond  is  only  to  prevent  the  dirifion  of  the 
eftate  amoni;  co^heirefles,  which  would  never  happen  till  faiisie 
of  all  the  heirs  male,  to  whom  it  was  limited  by  the  former  fet« 
tlemcnts.  And  this  is  confirmed  by  the  claufe,  which  empowen 
the  daughters  to  obtain  themfelTes  infeft  by  brieves  and  fervicef 
which  method,  by  the  law  of  Scotland^  they  coald  not  porfoc 
until  failure  of  all  the  heirs  male,  who  were  preferred  to  throi  in 
the  former  infeftments.  But  the  reafon  of  Earl  john*s  makiog 
this  bond,  was  to  fupply  a  defed  in  his  marrisge*fcttJoment  17061 
which  had  not  provided  that,  in  cafe  of  the  d»fcent  of  the  eftate 
to  heirs  female,  the  eldeft  (hould  focceed  without  divifioni  as  had 
be<Q  done  in  all  the  former  fettiements* 

Argumifii  of  the  Refpandent  the  Marqtiis^ 

John  Earl  of  Dundonald,  the  marquis's  grandfiither,  hadn 
undoubted  right  to  limit  the  facceffion  of  the  eftate  to  his  own 
right  heirs ;  for  though  by  feveral  of  the  former  fcttlementi  the 
limitations  were  to  heirs  male,  yet  thefe  containing  no  prohihi* 
tory  or  irritant  claufes,  the  faid  earl,  or  any  other  of  his  prede- 
ceflbrs,  had  power  to  alter  thofe  fettlements ;  and  at  this  ml 
done  by  John  iirft  Earl  of  Dundonald  in  anno  1688,  fo  it  waief- 
'feAually  done  by  the  marquis's  grandfather,  by  the  faid  deed  in 
1 7 16,  whereby  the  eftate,  upon  failure  of  ifliie  male  of  Earl  John's 
body,  was  limited  to  his  eldeft  daughter  and  the  heirs  maleof  het 
body,  and  the  marquis  being  the  heir  male  of  her  body  is  well  en- 
titled to  the  faid  eftate,  and  the  fame  ought  to  be  decreed  to  him. 

A  fettlement  made  by  any  peribn  upon  his  heir  apparent,  with 
feveral  renuinders  over  to  other  perfons,  and  upon  failure  of  them 
to  return  to  him  and  his  right  heirs,  is  no  more  than  a  fimple 
dcftinrftion  or  nomination  of  (everal  heirs,  and  upon  failure  of 
them  to  the  grantor's  right  heirs,  and  confequcntly  is  no  bar  to 
any  alienation  or  alteration  by  any  of  the  remainder  •men.  What' 
ever  tfftfX  a  claufe  of  return  might  have  to  the  perfons  in  whofe 
favour  the  hft  limitation  is  made,  or  fuch  claufe  of  return  coo* 
ceived,  it  can  operate  nothing  in  favour  of  any  of  the  intermediate 
heirs  who  are  prior  to  the  laft  limitation,  the  perfons  to  whom 
the  fame  is  to  return  can  only  have  the  benefit  of  it,  that  is  die 
marquiSf  who  is  the  right  heir  of  the  faid  William  Earl  of  Dao' 
donald ;  and  whatever  benefit  the  claufe  of  return  can  occafiod 
will  be  in  favour  of  him  and  him  only.  And  fince  he  does  not 
complain  of  any  prejudice,  none  of  the  intermediate  heirs  on 
take  any  benefit  of  that  claufe  of  return,  efpectally  fince  thdr 
claim  is  to  defeat  the  very  perfou  in  whole  favouf  the  claufe  «ts 
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Inferte^.  Thofe  deeds,  i6;3t  1656,  and  1657,  in  which  the 
daufes  of  retarn  are  tnfertedi  are  not  the  fubfifttng  titles  of  the 
eftate,  they  were  varied  and  altered  by  the  after -deed  i68o» 
whereby  the  eftate  wa$  fettled  by  the  firfl  Earl  William  upon 
John  Lord  Cochran  his  grandchild,  and  the  feveral  perfont  there- 
in named,  without  any  claufe  of  return. 

It  is  the  eener^l  rule,  by  the  Uw  of  Scotland,  that  no  fettlement 
of  this  kind,  where  no  prohibitory  claufe  is  added,  will  prevent 
mny  alteration  in  the  order  of  fucceffion,  efpecially  when  the  alter* 
mtion  is  in  favour  of  the  right  heir  defcendtng  of  that  very  mar- 
riage; nor  is  there  any  particuUr  thing  in  this  cafe  that  can  fet  afide 
the  general  rule,  and  (uch  fettlement  is  only  confidered  as  done  for 
valuable  conruleration,  in  fo  far  as  concerns  the  heirs  of  the  mar- 
riage ;  but  is  tntirely  voluntary  as  to  all  other  heirs ;  and  Wil- 
Kam  the  father,  by  the  deed  16S4  releafes  all  power  he  had  over 
the  eftate  ;  and  John  the  grandchild  refcrves  to  himfelf  an  abfo- 
lute  power  of  alienation,  and  charging  the  premifes  with  debts  t 
fo  Earl  John,  the  appellant'.*^  grandfather,  by  his  mtrri  age  •articles, 
rrferved  a  power  of  alteration^and  has  accordingly  executed  that 
by  the  deed  1 7 1.6. 

Earl  John  intending  to  limit  the  eftate  to  his  own  daughters,  in 
priority  to  his  collateral  heirs  male  executed  the  deed  in  I7i6» 
whereby  he  obliges  himfelf,  his  heirs  male,  of  taillie,  provifion^ 
&c.  upon  failure  of  heirs  male  of  his  own  body,  and  the  heirs 
male  of  the  dcfcendanrs  of  his  own  body,  to  furrender  the  eftates 
in  favour  of  the  marquis's  mother,  and  her  fiflers  refpedively  in 
taiV  male,  that  is,  in  cafe  there  Otould  be  no  iiTue  m^ile  of  Earl 
John's  own  body,  nor  licirs  male  of  the  body  of  any  iiTue  male  of 
his  body,  in  e^ch  cafe  his  daughters  were  to  fucceed  in  priority 
to  his  collateral  heirs  m-^le,  efpecially  (ince  he  obliges  his  heirs 
mate  to  make  this  furrender,  which  could  not  pofTihly  have  any 
cfl^ci  in  cafe  he  had  it  in  view,  as  the  prefent  Earl  of  Dundo- 
nald  pretends^  that  his  heirs  male,  though  not  defcendrd  of  his 
own  body,  were  to  fucceed  before  his  daughters ;  then  the  deed 
W4»  of  no  ufe,  nor  could  any  heir  male  be  compelled  to  have  com- 
pleted the  title.  By  the  deed  1716,  in  cafe  of  failure  of  ifTue  ' 
male  of  the  marquis's  mother  and  her  (ifters,  the  next  immediate 
remainder  is  to  Earl  John's  heirs  m^ile^  which  (hews  plainly 
that  he  intended  his  dau^^hters  (hould  take  firft,  and  that  hia 
heirs  male  were  only  to  fucceed  upon  failure  of  iffue  male  of 
his  daughters ;  and  yet,  by  the  earl's  conltru£iion,  the  heirs 
male  are  to  fucceed  before  the  daughters,  and  their  right  only  to 
.  comoKnce  upon  failure  of  the  remnteft  heirs  male  of  Earl  John. 
When  the  eitates  are  limited  to  the  collateral  heirs  male,  Earl 
John  charged  his  eftate  with  the  payment  of  i6,oooA  as  the  for* 
tunes  of  his  three  daughters,  and  hkewife  charged  it  with  7000/. 
more,  iu  cafe  the  eltate  ihould  defcend  to  any  heirs  male  but 
thofe  of  his  own-body  ;  but  having  varied  the  former  limitations, 
•nd  thereby  fettled  his  eftate  upon  failure  of  iflue  male  of  his  own 
body  up  >n  his  daughters^  he  dimtnifhed  their  fortunes,  and 
gcd  cUe  eftate  only  with  8ooc^    The  marquis  not  only  claims 

by 
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by  Tirtue  of  the  deed  in  171(7,  but  by  the  fettlement  r688»  wheie* 
by  the  eftate  is  limited  to  the  heirs  female  of  £ail  John  the  grand- 
fon  upan  failure  of  heirs  male  of  his  body ;  and  the  laft  Eari 
William  dying  without  ifluey  the  heirs  male  of  Earl  John  failed* 
and  the  eftate,  by  virtue  of  that  limitation,  defcended  to  the 
marquis ;  as  the  eldeft  fon  of  the  eldcft  heir  female  of  Eari  John 
the  grandfather. 

There  is  no  law  requires  any  deed  of  entail,  either  to  be  com« 
pleted  by  infcftment,  or  recorded  during  the  grantor's  life  1  and 
this  deed  not  being  in  favour  of  the  Earl  of  Dundonald,  he  wn&p 
as  the  collateral  heir  male,  be  bound  by  the  fevcral  covenants 
therein. 

There  was  no  valuable  confideration  granted  by  the  Earl  of 
Dundonald  for  the  revocation  executed  by  Earl  William  on  deaths 
bed  'f  the  prefent  earl  did  entail  his  eftate,  failing  heirs  male  of 
his  own  bo  iy,  to  th^  faid  earl  and  the  heirs  male  of  his  bodyi  a 
few  days  before  he  died,  when  it  was  obvious  he  could  neithef 
live  to  enjoy  the  eftate,  nor  have  heirs  procreate  of  his  body  ;  and 
the  deed  17 16  being  completed  by  the  death  of  Earl  William  the 
infant,  without  any  need  of  further  delivery,  the  f'^me  became 
irrevocably }  and  the  procuratory  of  refignation,  granted  by  the 
laft  earl  in  1722,  being  granted  purfuant  to  the  deed  17169  and 
'  completed  by  delivery,  could  not  be  revoked  by  him*.  All  thefe 
deeds  were  not  only  granted  while  the  faid  earl  was  on  death* 
bed,  but  likewife  while  he  was  a  minor;  and  no  minor,  even  with 
confent  of  his  guardians,  can  alter  the  former  fettlements  of  his 
eftate,  and  more  efpecially  in  this  cafe,  when  the  laft  early  at  the 
time  of  granting  thofe  deeds,  was  abfolutely  incapable  by  preffare 
of  ficknefs^  and  the  tSc&s  of  a  raging  fever;  and  thefe  deeds 
were  only  authorized  by  three  guaidians,  two  of  whom  had  a 
very  dixcGt  and  manifeft  intereft :  for  upon  the  failure  of  the 
refpondent  without  male  iflue,  the  eftate  would  defcend  to  tbefe 
two  guardians,  the  father  and  fon,  in  whofe  houfe  the  earl  was 
then  kept,  and  by  whom  thofe  deeds  were  in  a  very  eatraordioary 
manner  procured  from  him. 
Judgment,  After  hearing  counfel,  //  is  ordered  and  adjudged^  that  as  weO 
•a  April  the  original  appeal  of  the  Marquis  of  ClydefdaUf  as  the  crofs  e^peal 
>7>6«  ^fjjg  Earl  of  Dundonald  be  difmiffedg  and  that  the  feveral  isstgrh^ 

cutors  in  the  faid  appeals\complaimd  of  be  affimUd. 

For  the  Marquis  of  Clydefdale,       F.  Twls.      Dun.  Forks. 

Ro.  Duttdas. 
For  the  Earl  of  Dundonald,  C.  Taltoi.       J.  Fergufisu 
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Sir  Alexander  Cuming  of  Cutter,  Barotiet,  C^fexjoi 

£llde(l  Son,  Executor,  and  Aflignee  of  Sir 
Alexander  Cuming,  deceafed         -         -    Appellant; 

James  Fergufon  Efq.,  of  Pltfour        -        -     RefpondenU 

23rf  April  1725.        I 

^wik  Sta  Compmrf^^'Ali  7  do.  i.  ^M.«-An  heriuble  bond  it  granted  ill 
coniideratiou  of  traQtfeniof  a  fum  of  South  Sea  ftock*  at  the  tbm  next 
cfenwfr  of  the  h»ks  j  by  a  fe^ace  oblif^tion  the  grantee  was  entitled  ta 
tnntter,  at  faid  opieDing  or  any  tinoe  thereafter,  m  three  Jayt  advtrtifi» 
ment  \  by  an  a£i  of  parliament  all  contra&i  for  the  Ule  of  ftock  nolt  per« 
fprmed  by  a  certain  day  were  to  be  regiftered,  or  otherwife  void  :  The 
ilock  was  not  transferred  at  the  opening  ;  the  bond  was  regiftered  in  4ae  timc» 
but  not  the  fcparate  obligaCion.  In  a  tedufiion  it  is  found  relevant  to  reduce 
the  bond|  that  the  transfer  was  not  made  at  the  oprning  as  fpecified  in  the  bond* 
&c.  and  the  defence  on  the  feparate  agreement  is  repelled^  it  not  being  regiftcKd 
in  terms  of  the  adt  of  parliament. 

But  at  the  bar  the  parties  made  an  agreement  that  the  bond  fliould  be 
good  for  part  of  the  fum>  and  on  their  agreement  the  interlocutors  a^ 
reverfed,  and  the  bond  ordered  to  be  effe^al  for  that  fum. 

A  BOUT  the  latter  end  of  June  1720,  an  agreement  was 
^^  entered  into  at  London^  between  the  appellant^s  late  father^ 
and  the  refpondent,  for  the  fale  of  500/.  South  Sea  ftock.  On 
the  5th  of  July  thereafter  the  refpondent  granted  an  heritable 
bond  over  his  eilates  in  Scotland,  to  the  late  Sir  Alexander 
Cuming,  the  perfonal  obligation  of  which  was  in  the  following 
terms : 

•«  Be  It  known  to  all  men,  me  Mr.  James  Fergufon  of  Pitfourt 
*<  Forafmuch  as  Sir  Alexander  Cuming»  Baronet,  has  of  this 
<<  date  granted  an  obligation,  to  transfer  to  me,  my  heirs,  and 
*^  afligns  the  fum  of  500/.  original  ftock  of  the  South  Sea,  at  th$ 
•«  next  opining  of  the  Company* s  booh^  and  that  together  with  the 
<<  dividend  of  the  faid  ftocki  upon  my  gtanting  of  thefe  prefents 
*<  for  the  price  of  the  fame ;  therefore  1  bind  and  oblige  me» 
**  Tt\y  heirs,  and  fuccefibrs,  to  content  and  pay  to  the  faid 
«<  Sir  Alexander  Cuming,  his  heirs,  executors,  adn^niftrators,  or 
*<  affigns  in  London,  on  or  before  the  ift  of  March  next  enfuing 
'<  5500/.  fterling,  as  the  cooGderation  money,  or  price  of  the  faid 
«  ftock,  at  the  rate  of  1 100/.  for  each  hundred  of  ftock ;  together 
«<  with  looo/.  of  penalty  in  cafe  of  failure,  and  annual-rent  of 
<<  the  faid  principal  fum  during  the  not  payment  after  the  faid 
*<  term  of  payment.'* 

Of  the  fame  date,  the  refpondent  received  from  Sir  Alex- 
ander Cuming  a  note  or  obligation  in  the  following  terms  : 

<<  I  Sir  Alexander  Cuming,  Baronet,  oblige  me,  my  heirs, 
«<  executors,  and  adminiftators,  to  transfer  to  Mr.  James  Fergus 
'*  foxiy^his  heirs,  or  alTigns,  500/.  fterling  of  original  South  Sea 
*'  (lock,  and  that  at  the  next  opening  of  the  Company's  books 
**  or  anytime  thereafter^  on  three  days  advert  if emtnt^  haviiif{  received 

P  p  ••  the 


^1B  CASES  ON  APPEAL  PROM  SCOTLAVD. 

<*  the  value  of  him  by  bond  of  this  date,  and  I  hereby  declare 
"  th;it  he  is  entitled  to  the  dividend  on  this  (lock/* 

The  refpt  ndent  foon  after  went  to  Holland,  from  wbeoce 
he  wrote  fundry  letters  to  the  appellant^s  father,  which  weit 
founded  on  in  the  a£tion  that  arofe  between  the  parties.  loi 
letter  datfd  the  a^th  of  July  1720,  the  rcfpondent  writes  that  be 
intended  to  be  in  London  by  the  opening  of  the  boeks,  aod 
fays,  V  if  you  can  fell  me  500/.  or  toco/,  on  the  fame  terms  yon 
<<  did  the  la(t|  I  will  be  your  merchant."  In  another  letter  dated 
the  27th  of  Auguft>  the  refpondent  writes,  **  I  took  a  premian 
*<  of  20  per  cent,  on  your  (lock  to  give  the  refufal  of  it  at  i^ooL 
<<  I  wilh  it  be  required*"  By  si  letter  of  the  6th  of  September, 
he  informed  Sir  Alexander  that  he  was  far  from  repenting  of  bis 
bargain,  and  though  he  was  upbraided  by  letters  from  Scotlaod 
for  the  bargain  he  had  made,  yet  he  was  fuie  he  would  oerer 
complain  of  hk  Alexander.  And  on  the  24th  of  Septemberi 
i^hen  (locks  were  finking,  the  refpondent  wrote  that  he  ftill  con^ 
linued  to' have  fo  good  an  opinion  of  them,  that  he  wi(hedtbat 
all  the  money  he  had,  or  could  command,  were  drowned  in  die 
South  Sea  at  the  then  current  price. 

Sir  Alexander  Cuming  did  not  transfer  to  the  refpondent  the 
50c/.  (lock  with  the  dividend  at  the  opening  of  the  South  Sea 
books,  on  the  22d  of  Augull  1720.  And  (lock  having  declined 
rapidly  in  value,  by  the  time  the  refpondent  returned  to  London, 
he  refufcd  to  accept  the  transfer,  or  to  pay  Sir  Alexander  the 
fum  contained  in  his  bond. 

Sir  Alexander  thereupon  brought  an  aflion  of  mails  and  duties 
before  the  Court  of  Sc(Eon,  againd  the  tenants  of  the  refpondcjitt 
cRate  over  which  he  had  granted  fecurity  \  and  alfo  ao  afiioa 
againft  the  refpondent  himfelf,  for  payment  of  the  fom  con* 
tained  in  the  bond  with  intered.  The  refpondent  brought  1 
counter  a6^ion  for  redu£lion  of  the  faid  bond  ;  and  upon  his 
petition  the  Court  (layed  proceedings  upon  the  anions  at  Sir 
Alexander's  inftancr,  till  the  aAion  of  redudion  was  difpofed  of* 

When  this  a£lion  came  to  be  heard,  the  refpondent  infifledf 
that  the  faid  heritable  fecurity  having  been  granted  in  confidera' 
tion  of  the  obligation  to  transfer  to  the  refpondent  500/.  ftock 
with  the  dividend  at  the  opening,  but  this  confideration  not  hariif 
been  performed*  the  bond  was  void.  He  founded  alfo  upon  two 
claufes  in  the  a£l  of  7  Geo.  i.  ftat.  2*  which  ena£l,  that  ereiy 
contrad  for  the  faleor  purchafe  of  South  Seaftock^  unperformed 
or  not  compounded  by  the  parties,  on  or  before  the  29th  of  Sep* 
tember  172J,  and  a  memorial  of  which  was.not  regiftered,  as 
therein  mentioned,  before  the  jft  of  November  1721,  fliouldbe 
void  I  and  that  fuch  contrafi  (hould  alfo  be  void,  if  the  feller  vcrc 
not  at  the  time  of  fuch  contra£i,  or  within  (iz  days  after,  t&^J 

Joffeflcd  of  or  entitled  in  his  own  right,  to  the  Hock  fo  fold  bf 
im.  Upon  thefe  claufesi  the  refpondent  contended,  that  dir 
contraft  iu  queftion  being  unperformed  and  not  compomide^ 
the  appellant  fliould  (hew  that  it  was  regiftered^  and  that  hewn 
pofiefled  of  ftock  in  terms  of  the  a£l« 
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'  The  appellant  dated  in  anfwer  to  this,  that  tbeconfideratiofif  of 
l^ranting  the  bond,  was  the  obligation  from  the  appellant  to  trans* 
icr  ftock  at  the  opening,  or  at  any  time  after^  on  three  da^s  adrei;- 
tifement  i  and  that  this  alteration  uid  not  allow  him  to  transfer 
at  the  openfngr  of  the  books  when  the  refpondent  was  in  Holland'; 
that  the  tranfatiion  could  not  be  faid  to  be  unperformed,  but  wai 
completed  by  granting  the  bond  and  obligation  ;  'and,  therefore, 
that  it  was  not  necefTary  that  the  contract  fliould  have  been  re* 
l^iftercd,  or  that  the  appellant  fhould  (hew  he  was  poflVfled  of 
ftock  in  terms  thereof.  He  dated,  however,  that  he  had  regif^ 
tered  the  bond  granted  by  the  r^fpondent  within  the  time  limited 
by  the  a£l ;  but  that  the  obligation  granted  by  himfeif  was  not 
regidereid,  having  been  out  of  his  cudody*  The  Lord  Ordinary 
on  the  17th  of  November  i7a2,.ordered  the  appellants'  father  to 
give  in  a  particular  condefcendance,  in  terms  of  the  ^£1  of  parlia- 
ment of  the  dock  he  waspodcfl*ed  of,  or  entitled  to  at  the  time  of 
the  contradl  between  the  parties;  and  the  Court  on  the  7th  day 
of  November  thereafter  adhered  to  the  Lord  Ordinary's  interlocu- 
tor. The  late  Sir  Alexander,  accordingly  gave  in  a  condefcen- 
dance,  which  fatisSed  the'Court  upon  that  point'. 

After  various'  further  proceedings,  the  Court  on  the  ijth  of 
December  1724,  "  found  the  reafons  of  redu£lion  relevant  and 
^*  proved,  that  Sir  Alexander  Cuming  did  not  perform  in  terms 
*'  of  the  faid  bond ;  and  repelled  the  defence  made  upon  the  aU 
*«  ternative  claufe  or  condition  of  the  obligation,  granted  by  Sir 
**  Alexander  Cuming,  inr  regard  the  faid  obligation,  (though  a 
^  part  of  the  contra^i)  was  not  regidered  nor  any  abdraS  or 
*<  memorial  thereof  entered  in  terms  of  the  zQ.  ot  parliamenf 
*^  7100.  Gecrgsj  Rfgh"  Sir  Alexander  having  reclaimed,  after 
anfwers  for  the  refpondent,  the  Court  on  the  9th  of  January  1 725/ 
*<  found  the  reafon  of  redn^on  relevant  and  proved,  that  Sir 
*f  Alexander  Cunfiing  did  not  perform  in  terms  of  the  obligemenfc 
*«  as  recited  in  the  bond,  by  transferring  or  tendering  a  transfer  at 
**  the  opening  of  the  books ;  and  found  that  the  writs  conditut- 
*<  ing  this  bargain  of  fale,  or  an  abdra£i  or  memorial  thereof;  , 

**  ought  to  have  been  regidered,  conform  to  the  a£^  of  parlia^ 
<*  ment  7010  Georgu^  and  found  that  the  regidration  of  the 
*<  bondy  (which  did  not  contain 'the  alternative  claufe  mentioned 
^  in  the  feparate  obligation,)  was  not  a^  fufficient  regi(Wition  of 
<<  the  contrary  and  therefore  repelled  the  defence  founded  on 
'<  the  faid  alternative  claufe,  and  adhtred  to  their  former  intcr- 
•'  locutor,  andrcfufed  the  dtfirc  of  the  petition.** 

The  late  Sir  Alexander  Cuming  died  on  the  5th  of  February 
1725,  having  prtvioufly  afligned  to  tlie  appellant  the  faid  heritable 
f|P6iid»  and  all  intered  due  thereon. 

r  The  appeal  »wa8  brought  from  "  an  interlocutor  pf  the  Lords  Bntetti, 
s*  of  SeiBon  of  the  15th  of  D:rcember  17241  and  the  affirmance  \I^\i^^ 
\^  ihereof  the  ^  of  January  following." 
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A!^tf  A  e/  fiS#  Appellanfs  Jlrgumint. 

Sir  Alextoder,  from  the  obligation  given  by  hioiy  could  not  have 
fold  out  the  ftock  in  order  to  infift  on  the  diflference,  becaufe  if 
^  ftock  had  ri(enf  the  rcfpondent  would  not  have  been  bound  by 
fnch  transfer^  but  he  might  have  called. for  that  500A  ftock  to  be 
transferred  to  himi  at  any  time  afterwardt,  upon  three  days' 
notice :  befides  the  rcfpondent  knew  very  well,  that  the  ftock  was 
net  transferred  at  the  opening  of  the  books,  and  he  was  fo  bi 
from  complaining  of  that  ncglcA,  that  he  wrote  after  that  itme 
to  the  appellant's  father,  that  he  was  defirous  to  be  a  purchaier  of 
more  South  Sea  (lock. 

The  2£k  7th  George  has  no  reference  to  the  prefent  queftion  ; 
the  contra  A  for  the  fale  of  ftock  was  performeid,  the  appellant's 
father  having  given  the  rcfpondent  a  note  for  transferring  the 
ftock,  and  the  rcfpondent  having  given  an  heritable  boo^  for 
fo  much  money,  which  was  taken  as  payment  for  the  ftock* 

But,  for  greater  caution,  the  appelladt's  father  did  aAually 
fign  and  regifter  an  txzQ,  copy  of  the  faid  bond,  agreeably  to  the 
dircAions  of  the  faid  aft.  There  was  no  occaGon  for  the 
appellant's  father  to  regifter  the  note  given  by  him  to  the  refjpoo* 
4ent  s  it  was  in  the  hands  of  the  rcfpondent,  who  might  have 
fegiftered  it,  if  he  thought  fit ;  befides,  the  bon4  which  is  re- 
giftered,  recites  the  note,  and  ought  to  be  confidered  aa  equi- 
valent to  the  regiftcring  of  the  note  itfelf. 

If  the  alternative  in  the  note  varied  the  original  bargadn»  that 
was  in  favour  of  the  rcfpondent,  givmg  him  a  hrgcr  intercfty  and 
putting  him  under  no  neceiEty  to  attend  the  transfer  at  the 
opening,  and  obliging  the  appellant's  father  to  be  anfwerable  for 
the  ftock  whenever  he  Ihould  think  fit  to  call  for  it :  the  regiftcring 
of  the  note  therefore,'  if  it  had  been  neceflary,  lay  upon  the  refpoo- 
dent,  but  the  appellant  does  not  lay  hold  of  this  note  to  create 
any  obligation  upon  the  refpondent ;  he  only  ufes  it  to  prove  a 
matter  of  fa£l  neceflary  to  be  cleared.  No  one  can  doubt,  but 
the  refpondcnt*s  confent  to  the  not  transferring  or  tendering  tbe 
ftock  at  the  opening,  proved  by  letters  or  otherwife,  would  be  a 
proper  anfwer  to  any  objection,  that  the  ftock  was  not  transfer* 
red  or  tendered  )  and  yet  it  will  hardly  be  fuppofed  that  foch 
letters,  or  a  memorial  of  fuch  evidence  ought  to  have  been  regit 
.  tered* 

Heads  of  the  Refpondent* s  Argument. 

No  evidence  can  be  given  of  any  contrad  or  agreement  net 
regiftered*  It  appears  upon  the  face  of  the  bond  granted  by  ths 
refpondent,  which  was  regiilered  by  Sir  Alexander  Cumingt  that 
Sir  Alexander  was  to  transfer  to  the  refpondent  50ciL  ftock  at  dte 
then  next  opening  of  the  books ;  in  confideratton  nohertof^  the  ie* 
fpondent  granted  his  bond  (or  the  price  payable  on  the  ift  cf 
March  following.  This  was  dearly  a  contrail  for  the  iale  of 
ftock  unperformed^  in  the  proper  fenfe  of  tbe  a£t.    And  Sr 
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Alexander  neither  transferred  the  ftock»  in  terms  of  the  contraft 
recited  in  the  bond»  which  he  might  have  done,  though  the  re- 
fpondent  was  not  prefcnt ;  nor  did  he  regifter  any  other  agreement. 

Though  the  refpondeht  had  in  his  cuftody,  the  obligation  granted 
1)y  Sir  Alexander,  yet  he  mud  be  fuppofed  to  have  known  what 
was  the  tenor  of  that  obligation,  and  might  have  regiftered  m 
memorial  of  it  if  he  had  thought  fit ;  as  he  negleAcd  thb  th^ 
refpondent  can  have  no  advantage  from  this  obligation. 

Counfel  being  called  in  to  be  heard  upon  this,  appeal,  *<  Mr.  jMfnai 
**  Attorney  General,  on  the  part  of  the  appellant,  having  firft  *3  ^^^ 
**  ftated  the  nature  of  the  cafe,  did  then  acquaint  the  houfe,  that  '^ 
<<  the  faid  parties  were  come  to  an  agreement,  and  that  the  fame 
«  was  put  in  writing,  which  if  their  lord(hip8  pleafed  they  defired- 
*^  might  be  confirmed  |  and  Mr.  Solicitor  General  Ukewife  ac* 
''  quainting  the  houfe,  that  the  refpondent  did  confent  to  the  fud 
^*  writteo  agreement.  '^ 

^'  And  the  fame  was  therepon  figned  by  both  parties  at  the  bar  ; 
^<  and  it  being  then  read  and  delivered  in,  the  counfel  were  direAed 
^  to  withdraw  $  and  being  withdrawn^  and  confideration  bad  in 
<<  relation  to  this  matter,^ 

It  is  ordered  and  adjudged,  according  to  the  faid  written  agreement^  judgacat, 
that  the  intirhcutors  complained  of  be  reverfed^  and  that  the  bond  and 
inffftment  in  queftion  be  reflriBed  to  I  QOo\.  Jlerling  to  be  paid  at  Chrift^ 
mas  next  with  intereflfrom  this  day  $  and  that  upon  fuch  payment  and 
delivering  up  the  note  or  ob  igation  for  transferring  the  50ol.  South 
Seajlock^  with  the  Midfummer  dividend^  the  appellant  do  deliver  up  to 
the  refpondent i  the  fatd  bond  andfiJwe^  ana  grant  or  procure  to  be 
granted  a  valid  renunciation  and  dif charge  thereof  with  all  thatfoUow* 
ed  thereupon  /  but  in  default  of  payment  of  the  faid  \0CicA*and  inter0 
asaforefcnd^  the  appellant  be  at  liberty  to  take  outenecution  upon  the  faid 
bond  for  the  faid  refiriBedfum  of  loool.  and  no  more,  except  fncb  cofti, 
and  charges  as  may  be  occyionea  thereby* 

For  Appellant,        P.  Torle.    Dun.  Porbn. 
For  Refpondent,      C.  Talbot. 
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Cafe  131.  Sir  Alexander  Cuming,  Baronet,  eldeft  Son 
and  Hxecutor  of  Sir  Alexander  Cuming, 
Baronet,  deceafed  -  -  AppeUata; 

Robert  Pantoun,  late  of  Rotterdam,  but 
now  of  London,  Merchant  •  Rejfondeni. 

2Stli  Jpril  1^26. 

Lis  Aliht  pfJens,-^A  defence  of  Jit  aVihl  pinient  if  repelled,  where  the  pwfacr 
pro<illc^d  an  urder  of  the  Court  of  Chancrry,  difzntffipe  a  fuit  which  ktbad 
idflUutcd  vpoo  fame  grounda  with  hia  a£tion  in  the  Covtt  of  SeAon,  and  a 
declaraiioo  under  bii  band  difcUiming  ail  farther  prcceedinga  in  that  Ciut. 

Fr«r^i.— In  a  proceft  relacive  to  the  advance  of  a  fum  o^  monejy  the  perfaer 
fet  forth  the  tenor  of  an  obligation  granted  by  himfeif  to  the  ^eieiK'er*! 
father  ibr  a  dep^tmm  oia'le  by  the  U^iery  and  certain  let;en  as  in  rhe  deieed- 
ers  handc :  in  termi  of  the  %A  of  federunt,  tbe  defender  i«  bel4  as  f<Mifrfiwi 
on  the  tsnor  libel  led,  as  he  neither  cof.&fled  nor  denied  tbefame,  and  dtau 
given  againfi  Mm  thtrton* 

Vfury.^in  a  loan  of  monc)  to  be  repaid  by  drawing  and  le-drawiag  «•  a  fer^ga 
merchant^  tlie  borrower  agreed  to  pay  the  exchange  and  re-excbaDg c :  though 
this  by  the  couilc  of  cicban^  amouuted  to  moic  than  le^al  incexcft,  it  mm 
fMt  ofory* 

jJhMnai'rent.^'A  loan  agreed  to  be  repaid  by  a  ccttain  day,  bore  iQteni  aHr 
that  day,  tbough  nointeretf  wa«  ftipulatrd  for:  exchange  and  re-ocbaogei 
which  the  borrower  agreed  to  payt  atfo  bore  tntereft  from  the  day  of  paysen: 
in  a  decree  for  paymrnt  of  a  ccrtaio  fooi,  part  of  tbtf  kdiiliegtiiihed  as  piad- 
pal  tearing  intercft,  and  part  as  intereft  only. 

V^Jium.'^The  depufiiary  of  a  Sooth  Sea  fubCcriptioo,  was  warranted  tapayiaf 
monev,  and  accepting'  Aock^  as  the  principal  muft  hate  done  in  terms  ot  aa 
•Ct  of  parliatnent. 

C^i.-^An  aAr nance  wtih  50^  coAs.  P^cerdinga  relative  !•  ckclg  €ai% 
and  moJe  of  recovering  the  fame  pointed  out  by  the  honfiB, 

^T'HE  Tefpondentin  the  year  17239  brought  an  aflion  before  the 
-*  Court  of  Seflfion  againft  the  appellant's  late  father,  thereto 
fetting  forth ;  that  the  reffiondent  having  from  time  to  tiwc 
fupplied  Sir  Alexander  Cuming  with  money,  while  he  was  coo- 
fervator  at  Campvere,  in  June  17201  there  was  due  to  the 
refpondent  107^/.  (lerling  on  a  balance  of  accounts  ^  that  tbe 
refpondent  being  then  in  London^  was,  on  the  15th  of  June 
172O9  applied  to  for  a  loan  of  2000/.  more;  but  not  having 
money  fufHcient  in  his  own  handsj  he  prevailed  with  a  Mr.  Henry 
Cairnsi  Merchant,  in  London,  to  advance  Sir  Alexander  3000^ 
of  which  he  applied  2000/.  to  his  own  ufe,  and  paid  looo/.  to  the 
refpondent  towards  the  difcharge  of  the  faid  balance  of  1075/.; 
and  Sir  Alexander  having  alfo  granted  to  the  refpondent  thite 
notes  of  25/.  each  for  the  remaining  75/.,  the  refpondent  xe« 
leafed  him  of  the  balance  of  the  old  account: 

That  it  was  then  agreed.that  Cairns  Ihould,  toreimburfe  himfeif, 
draw  bills  upon  the  refpondent,  for  the  3000A  payable  in  Amfter* 
dam,  at  two  months  ufance,  and  the  refpondent  was  to  redraw  upon 
Cairns  alfo  at  two  month's  ufance ;  and  the  refpondcnt's  bills 
thereby  falling  due  on  the  5th  of  OAober^  Sir  Alexander  was  to 
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pay  the  money  to  Cairns  on  or  beFore  the  4th  of  Odober ;  and 
Sir  Alexander  depofited  in  the  refpondent^s  hands  in  further  fe<« 
caritj  tooo/.  South  Sea  fird  fubfcriptlon,  (a)  whereon-  900/.  had 
been  paid  to  the  company  for  the  firit  and  fecond  payments : 
and  that  the  refpondent  thereupon  granted  to  Sir  Alexander  «r 
note  or  obligation*  under  his  hand,  to  which  the  appell^int  was  & 
fubfcriblng  witnefsy  in  the  following  terms:  **  I  Robert  Pantoun, 
*'  Merchant  in  Rotterdam^  acknowledge  me  to  hate  received 
*'  from  Sir  Alexander  Cuming,  Baronet,  a  receipt  for  the  firft  and 
*'  fecond  payment  of  1000/.  fterlin^ir,  grfl  fub/cription  in  the  South 
*'  Sea  Company,  marked  No.  1302,  which  I  oblige  me  to  return 
'*  to  the  faid  Sir  Alexander,  upon  his  payment  to  me  of  the  fum 
««  of  3000/.  advanced  by  me  to  him  as  the  value  of  bills,  drawn  by 

Mr.  Henry  Cairns  upon  me,  payable  at  Amilerdam,  viz.  2000/. 

by  bills  drawn  the  17th  of  June  inftant,  and  for  1000/.  drawix 

this  day,  as  alfo  upon  payment  of  the  equal  half  of  thelofs  o£ 
^'  exchange,  &c.  in  drawing  and  re  drawing,  it  being  agreed  th<)t 
**  the  profit  and  lofs  of  the  draught  and  re- draught  (hall  be  equal 
**  between  Sir  Alexander  and  myfelf ;  and  it  is  further  agreed,  that 
^*  the  faid  Sir  Alexander  Cuming  (hall  repay  the  faid  fum  of  3000/. 
^^  betwiit  this  and  the  4th  of  Odober  next  to  the  abovefaid  Mr. 
^'  Henry  Cairns :  as  wirnefs  my  hand  in  London,  21 A  June  1720* 
"  Robert  Pantoun."     Witnefs  Alexander  Cumin^r :" 

That  the  refpondent  f^me  day,  put  the  faid  fubfcriptlon  into  the 
bands  of  Mr  Cairns  with  a  note  in  the  following  terms:  **  Mr* 
'<  Henry  Cairns,  the  above  is  a  copy  of  my  obligation  to  St« 
H  Alexander  Cuming,  which  you  are  to  receive  back  difcharged, 
**  when  he  repays  to  you  the  3000/.  with  the  re»exchange  and 
'^  commiffion.  Sec.  wherein  I  entreat  you  will  be  very  exa£l. 
<<  The  firft  fubfcriptlon  of  xoeoA  left  in  your  hands  is  marked 
**  No.  1302,  to  be  given  to  Sir  Alexander  Cilcning  upon  his  pay* 
*•  ing  the  money  as  above  :" 

That  Sir  Alexander  Cuming  having  o(Fered  to  employ  fbme  part 
of  the  money  lent  him,  in  the  purchafe  of  South  Sea  third  fub^* 
fcription,  and  of  Eaft  India  ftock,  for  the  joint  behalf  of  himfelf 
and  the  refpondent,  it  was  therefore  agreed,  that  if  any  lofs  (hould 
happen  by  drawing  and  re*drawing  it  was  to  be  equally  borne 
between  them }  but  no  ftock  having  been  purchafed,  the  refpon- 
dent wrote  to  Sir  Alexander,  from  Rotterdam,  on  the  19th  of 
July  1720^  in  the  following  terms,  **  I  wrote  you  on  the  9th 
**  current  upon  my  arrival  here  ;  fince,  I  have  not  any  from  you, 
'^  whereat  I  admire,  and  my  nephew  arriving  here,  tells  me  that 
^*  YOU  have  bought  no  Ea(t   India  ftock   for  our  joint  account,  ^ 

**  bowbeit  I  expected  otherwife;  I  fend  you  therefore  by  my 
^*  nephew  a  new  obligation  from  me  obliging  me  to  make  good 
*'  to  you  the  whole  profit  that  may  happen  upon  the  re-draught 
^'  of  the  3000/.  on  Mr.  Cairns,  and  you  to  pay  whatever  lofs  and 
'*  the  other  charges  that  may  come  thereon  ;  feeing  as  you  have 
^'  given  me  no  intertft  with  you,  fo  I  pretend  none  of  the  profit, 

(«]  Thn  firft  fubCcriptiQa  was  ulcea  by  the  South  Sea  Company  at  300/.  par  ceot. 
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"<<  And  yott  know  I  ought  to  pay  none  of  the  lofs,  mi  upon  ex- 
^*  changing  I  have  ordered  him  to  fend  me  the  obligation  he  is  to 
•«  receive  from  you.  Pray  give  my  nephew  75/.  for  the  thicc 
<<  notes  you  gave  me^  feeing  he  at  prefent  wants  ready  money  ; 
^  yes,  I  promife  myfelf,  that  you  will  be  affiftant  to  him  :"  And 
the  respondent  receiired  a  letter  from  Sir  Alexander,  bearing  date 
the  faid  19th  of  July,  in  the  following  terms :  <*  1  was  favoured 
«<  with  your's  the  other  day  ;  for  my  part  for  all  I  bonrowed,  I 
*'  was,  not  able  to  purchafe  any  Eaft  India  (lock,  nor  hardly  to 
^*  make  up  my  fubfcription  money,  which  I  am  even  docked  of, 
**  and  cut  oflF  from  fome  that  I  had  afTurance  of  from  diredors ; 
««  all  that  I  could  procure  for  you  was  20  (hares  of  the  peppj  oil 
«'  patent  :** 

That  the  fefpondent  wrote  again  to  Sir  Alexander  on  the  30th 
of  July,  in  (imilar  terms  with  his  former  letter,  and  requcfting 
that  the  20  (hares  in  the  poppy  oil  pAtent  (hould  be  delirered  to 
the  refpondent's  nephew  \  and  he  received  an  anfwer  from  Sir 
Alexander,  dated  the  i5thof  Auguft  in  the  following  terms,  **  I 
<*  complied  with  every  thing  you  de6red  in  relation  to  your 
*'  nephew  and  have  delivered  him  the  ao' (hares  of  the  oil  patent  of 
^  my  own  (lock,  and  I  hope  they  wilt  turn  to  good  advantage  ;  it 
<*  is  very  well  we  did  not  deal  in  India  (lock,  as  it  has  happened, 
^*  and  indeed  all  (locks  feem  to  decline,  bnt  I  believe  it  will  not  be 
^  long  fo ;  as  for  your  obligation  which  is  done  on  (lamped  paper 
**  according  to  form,  there  will  be  no  need  of  renewing  it  :  I 
<'  know  you  will  take  care  that  there  be  as  little  lofs  in  re-drawing 
^'  as  poifible,  and  to  advife  me  which  will  be  the  bed  way  to  favc 
^<  myfelf,  for  I  do  not  propofe  that  you  (hould  pay  any  part  of  it, 
^*  feeing  you  did  not  ufe  any  of  the  money  for  paying  Sir  John 
**  Lambert  for  our  joint  ufcs  as  was  at  (irft  propofed  :  fuch  a 
^^  trifle  of  re-drawing  will  never  break  fquares  betwixt  you  and 
<<  me,  nor  will  I  defire  you  to  pay  any  part  of  it  :'* 

That  the  refpondent  paid  Mr.  Cairns's  bills  when  they  fall  doe, 
but  by  rea/on  of  the  fall  of  exchange  when  the  refpondent  came  to 
re>draw  upon  Mr.  Cairns,  there  was  loft  by  the  exchange 
287/.  7/.  ^d. :  on  the  i6th  of  Auguft,  the  date  of  Sir  Alexander's 
laft  letter,  the  refpoYident  drew  bills  at  Rotterdam,  upon  Mr. 
Cairns,  at  two  ufanoes,  for32€>o/.  and  for  the  remaining  87/.  7^.  ^d, 
be  drew  on  the  17th  of  September  following : 

That  the  refpondent  received  a  letter  from  Mr.  Cairns,  bearing 
date  the  30th  of  Auguft  1720,  in  the  following  terms,  ^*  I  conw 
<<  municated  to  Sit  Alexander  your  draughts  of  3200/.  upon  me 
**  for  his  account  which  be  alTured  mcpofxtively  that  he  will  pay 
^<  punflually  to  me  againft  the  4th  of  Odober  next,  conform  to 
<*  his  obligation*  Pleafe  to  take  notice  that  I  have  now  paid  thq 
1*  South  Sea  Company  300/.  for  the  third  payment  of  Sir  Alex- 
*<  antler  Cuming's  fir  ft  fubfcription  left  in  my  hands;  for  as  he 
f*  told  your  nephew  and  myfclJF,  he  could  not  do  it  at  piefcnt 
f*  being  (hort  of  money.  1  propofed  to  have  drawn  on  ybu  this 
i*  day  HFor  the  faid  30c/.  but  that  the  exchange  got  op  to  your 
^i  pla^e  ^  hoMT^YCJ^  I  wUl  do  it  (oon ;"  Apd  the  refpondent  on  the 
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X7th  of  September  wrote  to  Sir  Alexander  as  follows :  <*  I  had 

yottr*s  verj  acceptable  of  the  i6th  pad.  I  find  by  the  fall  of 
*'  the  ftocksy  and  particularly  that  of  the  Eaft  India  Company^ 
^'  that  you  conclude  it  beft,  that  we  had  no  concern,  half  in  com* 
**  pany  therein,  and  that  thereby  none  of  your  money  was  em« 
*^  ployed  on  that  account,  and  fo  I  am  nowife  liable  to  any  (hare  of 
"  the  damages  upon  the  bills  re-drawn  upon  Mr.  Cairns.  Here* 
''  with  I  fend  you  an  eza£l  account  of  the  3000/.  that  Mr.  Henry 
<<  Cairns  drew  upon  mcy  for  your  account  and  accommodation, 
<*  ambunting  to  339649  guilders,  4  ftivers,  as  alfo  an  account  of 
<<  the  bills  I  have  drawn  on  him  for  re-imburfement  of  the  lamct 
**  being  3287/.  7/.  51/.  or  33*649  guilders*,  4  ftivers,  which  I 
*^  aflure  myfelf  you  will  pundually  pay  ;  for  you  will  find  that  I 
**  hare  not  charged  one  penny  for  my  pains  in  this  matter,  yea 
^<  not  fo  much  as  for  poft  of  letters  I  paid  |  wherefore  pray  fail 
<'  not,  upon  receipt  hereof,  to  pay  the  above  3287/.  7/.  54/.  time- 
*^  Ottfly  to  Mr.  Henry  Cairns  for  difcharging  my  aforefaid  bills, 
^*  as  alfo  the  300/.  that  he  paid  to  the  South  Sea  Company  for 
«  your  account;  for  all  this  muft  be  certainly  done,  either, by 
<<  felling  the  1000/.  firft  fubfcription  that  lies  in  his  hands,  or  by 
'*  impignorating  the  fame  in  another*s  bands,  tf  d  fo  pay  the 
**  money  early  to  him  for  pun£lually  difcharging  all  the  aboTC 
<*  bills*  I  am  forry  your  lofs  in  the  re-draught  runs  fo  high,  yet 
«<  I  can  aflure  you  that  all  was  done  in  the  eaGcft  manner  poflible; 
<^  yea  by  this  you  will  fee  what  unavoidable  lofs  I  had,  when  I 
*'  was  neceffitated  to  draw  and  redraw  for  the  money  I  lent  you  ) 
**  and  to  conclude  this  matter,.' pray  let  nothing  hinder  your  punc^ 
**  tually  paying  all  the  above,  by  which  you  know  I  have  not  one 
^*  penny  profit,  and  did  it  alone  for  your  accommodation,  and  at 
•*  your  entreaty :" 

That  Sir  Alexander  never  anfwercd  this  letter,  and  notwith* 
{landing  repeated  promifes  to  Mr.  Cairns  and  to  the  refpondent's  - 
nephew,  he  did  not  pay  the  money  to  Cairns  on  the  4th  of  Octo- 
ber, to  his  utter  ruin ;  for  the  biUs  were  returned  upon  the  re- 
f pendent  under  prottft,  who  paid  the  fame  with  re- exchange  in 
Holland  amounting  to  3645/.  I/.  which  added  to  the  300/.  for 
the  third  payment  on  the  faid  1090/.  South  Sea  fubfcription,  and 
another  300A  for  the  fourth  payment  on  the  fame  alfo  difburfed 
by  the  refpondent,  made  the  aggregate  fum  due  by  Sir  Alexander 
amount  to  4065/.  is. :  / 

That  the  refpondent,  having  come  to  England,  in  July  1721^  ^ 
filed  his  bill  in  Chancery  againft  Sir  Alexander,  who  ftood  in  con-* 
tempt  to  a  fequeftration,  and  would  not  put  in  his  anfwer,  but 
'went  and  refided  in  Scotland;  whereby  the  refpondent  was  obliged 
to  commence  the  prefent  a£lion  againft  him,  to  compel  payment  of 
the  faid  4065/.  u.  and  intereft  fince  the  firft  of  November  1720^ 
^nd  he  founded  upon  his  note  granted  to  Sir*  Alexander  on  the  ^ 
aift  of  Jund  1720,  and  his  letter  to  Sir  Alexander  of  the  19th 
of  July  thereafter,  as  in  the  hands  of  the  defender. 

To  this  libel  Sir  Alexander  Cuming  put  in  the  following  de<t 
(e()ce«|  ^<  <ft|  That  thext  is  a  lis  alibi  fcndcns^  by  a  fuit  in  Chancery 

^  depending^ 
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^<  depending,  at  the  purfuer's  inftance,  againft  the  defender,  upon 
*<  the  very  fame  grounds  libelled,  2d,  That  the  libel,  in 
<<  manner  and  form  as  it  is  fet  forth  bj  the  purfuer,  is  neither 
•'  relevant ;  nor,  3d,  is  it  true." 

At  a  hearing  before  the  Lord  Ordinary,  it  was  contended  fof 
Aft  of  fc-  the  refpondent,  that  in  terms  ofthe  a£t  of  federunt  i6th  Febru- 
«lertint,  i6tb  ^^j  1^23,  Sir  Alexander  fhould  produce  the  obligation  and  letter 
■7»3«  [jQj^  {he  refpondent  libelled  on,  or  confefs  or  deny  the  tenor 
thereof}  and  if  he  refufed  to  do  fo,  that  he  fliould  be  held  as 
confcfled  as  to  the  tenor.  His  lordfhip,  on  the  25th  day 
of  June  1724,  pronounced  this  interlocutor :  <'In  regard  that  the 
^*  libel  recites  the  obligement  and  miflive  letter  written  by  the 
<<  purfuer  to  the  defender,  as  of  a  fpecial  tenor  particularly  li* 
'*  belled,  and  that  it  bears  thefe  writs  to  be  in  the  defender's  own 
<'  hands,  and  that  the  defender  in  his  defences  returned  with  the 
'*  procefs  has  neither  particularly  acknowledged  nor  denied  the 
<<  faid  writs  to  be  of  the  tenor  Ubelltd,  nor  his  having  them  in 
**  his  hands  as  the  zSt  of  federunt  dirtds;  therefore  held  the 
**  defender  confefled  upon  the  tenor  as  libelled,  and  that  the  faid 
*^  writs  are  flill  extant  in  his  own  hands  \  and  ordained  parties  pro* 
^  curators  to  debate  in  the  caufc,  accotding  as  if  the  faid  writs  of 
•«  the  tenor  libelled  were  produced.** 

The  next,  day,  26th,  a  minute  was  made  in  the  caufe,  ftattng 
that  the  defender's  counfel  had  contented  and  undertaken  that  if 
the  Lord  Ordinary  would  allow  them  a  few  days  to  fend  to  their 
client,  they  would  either  produce  the  faid  writings  or  admit  them 
to  be  of  the  tenor  libelled  ;  the  Lord  Ordinary,  of  fame  date^ 
<*  allowed  the  defender's  procurators  to  produce  the  writs  above- 
"  mentioned,  betwixt  and  (he  2d  day  of  July  next  with  certifica- 
<'  tion."  At  next  calling,  however,  the  defender's  counfel 
craved  further  time,  dating  that  they  were  yet  without  inftruc- 
tions  ;  but  the  Lord  Ordinary,  on  the  4th  of  July,  *<  ad- 
<<.mitted  the  declaration  and  mi(Eye  by  the  purfuer  to  the 
*<  defender  to  be  of  the  tenor  libelled  ;  and  found  the  libel  re- 
'*  levant  and  proven, ,  and  decerned  in  the  terms  thereof  ac- 
"  cordingly." 

Sir  Alexander's  counfel  gave  in  a  reprefentation  againft  this 
interlocutor,  ftating,  amongft  other  things,  that  the  defence  of 
£/  alibi  pendens  had  been  overlooked;  and  the  Lord  Ordinary,  oa 
the  14th  of  July,  <*  rcfufed  the  defire  of  the  faid  reprefentation, 
**  except  as  to  the  defence  of  Us  alibi  pendens^  as  to^  which,  or* 
<<  dained  the  other  party  to  fee  and  anfwer  the  fame/'  In  an* 
fwer,  the  refpondent  produced  an  order  of  the  Court  of  Chan- 
cery dimifling  his  bill ;  and  by  a  declaration  under  his  hand,  he 
difclaimed  air  further  proceeding  in  that  fuit.  The  Lord  Ordi- 
nary thereupon,  on  the  16th  of  July,  **  repelled  the  defence  of 
«*  lis  alibi  pendens  J* 

The  appellant* s  father  thereupon  prefented  a  reclaiming  petition 
to  the  Court,  dating,  amongft  other  things^  that  the  minutes  of  de- 
bate v/trc  unduly  drawn  up,  which  bore  that  the  defender's  counfel 
had  un  Jcrtaken,  in  cafe  the  Lord  Ordinary  would  give  them  a  few 

days 
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tfays  to  fend  to  their  client,  they  would  either  produce  the  wrU 
tings  or  admit  them  to  be  of  the  tenor  libeiled  ;  whereas  in  fa& 
they  neither  had  made,  nor  had  authority  tt)  make  fuch  under* 
taking.     After  anfwers  fbr  the  refpondent,  the  Court,  on  the 

^5th  of  July  1724,  **  Found  that  Sir  Alexander  was  obliged  to 
**  produce  the  above  declaration,  or  to  have  fet  forth  the  tenor 
<'  thereof  in  his^anfwer,  and  adhered  to  the  Lord  Ordinary's  in- 
"  terlocutor,  holding  him  as  confefled  upon  the  tenor  thereof  as 
<<  libelled^  and  in  regard  he  had  fo  delayed  to  produce  the  farne^ 
*^  found  him  liable  to  pay  to  the  purfuer,  before  he  could  be 
'^  heard  upon  the  principal,  when  produced,  50/.  (terling,  ia 
*'  name  of  damages  and  expences.^ 

Sir  Alexander  next  contended,  that  even  according  to  the 
refpondent's  own  ihewing,  he  ought  only  to  have  been  charged 
with  intereft  on  300c/.,  and  that  the  drawing  and  redrawing  was 
a  fi£iion  to  evade  the  law  of  ufury.  After  anfwers,  and  a  debate 
upon  this  point,  the  Court,  on  the  3d  of  December  1724^  <*  Found 
**  that  the  declaration  and  oblige  ment  libelled  upon  by  Mr.  Pan« 
*<  toun,  the  purfuer,  and  accepted  of  by  Sir  Alexander  Cuming^ 
<<  the  defender,  did  import  a  perfonal  obligation  on  Sir  Alexander 
*'  to  pay  the  fums  therein  contained }  as  alfo  repelled  the  de- 
<'  fences  founded  upon  the  ufury." 

Upon  the  refpondent's  application  to  the  Lord  Ordinary  to 
apply  this  interlocutor.  Sir  Alexander  infifted  upon  this  new  de« 
fence,  that  the  refpondent,  before  obtaining  any  decree,  ought 
to  re  (lore  the  dipo/itum  in  the  fame  (late  and  condition  he  got  it« 
The  refpondent  anfwered,  that  in  purfuance  of  a  fubfequent  zGt 
of  parliament  he  had  lodged  the  fubfcription'  receipt  with  the 
South  Sea  Company,  of  which  he  produced  certificate,  and  bad  ' 
alfo  pail!  6oo/.  to  the  company  for  the  3d  and  4th  payments ;  for 
which  he  alfo  craved  a  decree.  The  Court,  on  the  9th  of  De« 
cember  17249  '^  Repelled  the  new  defence  in  refpeA  of  the  an- 
<<  fwer,  and  ordained  the  purfuer  to  give  in  an  account  of  his 
<'  additional  demands  for  advances  made  by  him  upon  the  f4id 
«  fubfcription,  and  the  defender  to  give  in  written  objedions 
"  thcrtto." 

Sir  Alexander  again  petitioned  the  Court,  dating,  amongft 
other  things,  that  the  refpondent  was  indebted  to  him  for  con^ 
fervator  fees,  received  by  the  refpondent,  and  prayed  that  the 
refpondent  might  upon  oath  confefs  or  deny  the  fa^s  therein 
ftated.  The  refpondent  in  ^nfwer  fet  forth,  that  the  alleged  fa£ts 
were  all  prior  in  date  to  the  tranfa^ions  now  in  queition,  and 
he  produced  a  difcharge  executed  by  Sir  Alexander,  witnefled  by 

'  the  appellant,  bearing  date  the  zoth  of  June  1720,  whereby  Siv 
Alexander  difcharged  the  refpondent  of  '<  all  bonds,  debts,  ac« 
*<  counts,  and  fums  of  money,  due  by  him/'  preceding  that  date. 
The  Court,  on  the  31(1  of  December  1724,  *<  Found  that  what 
*^  was  demanded  in  the  above  petition  was  unneceflary."  And 
by  another  interlocutor,  on  the  i(t  of  January  1725,  they  **ad-i 
^*  herei  to  their  former  interlocutor  in  prefence,  of  the  date  the 
^    *:  d  Jay  of  December  la(t,  and  alfo  to  the  Lord  Ordinary's  inter- 

,    ♦•  locutor    ' 
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*'  locutor  concerning  redelivery  of  the  forefaid  fabfcription^  and 
«<  rcfufcd  the  dcfirc  of  the  bills.** 

The  refpondent  having  given  in  an  account  of  his  additional 
demand,  and  craved  the  Lord  Ordinary  to  decern  for  the  fame. 
Sir  Alexander  contended,  that  there  coald  be  no  decree,  ift,  be- 
canfe  the  refpondent  had  intromettcd  with  Sir  Alexander's  fees  as 
confervator :  2A,  That  there  could  be  no  intereft  due  upoa  the 
300c/.,  becaufe  none  was  agreed  for:  and,  3d,  Becaufe  there 
was  no  deduction  for  the  dividends  received  upon  the  fubfcription. 
The  refpondent  anfwered,  that  the  i(t  was  re/ Judicata  i  2d,  that 
intereft  was  due  as  much  as  the  principal,  the  money  being  paid 
'  through  Sir  Alexander's  fault ;  and,  3d,  that  he  would  reform 
the  account  and  give  credit  for  the  dividends.  The  Lord  Ordj* 
nary,  on  the  9th  of  January  1725,  "  repelled  the  two  firft  allega** 
**  tions  in  refpeA  of  the  anfwers  *,  and,  as  to  the  third,  ordained 
**  the  purfuer  to  reform  the  account,  and  to  give  credit  to  the 
<'  defender  for  the  fefpeOive  dividends  recovered  from,  or  allowed 
^*  by  the  South-Sea  company,  on  the  forefaid  fubfcription,  and  the 
<*  defender's  cOunfel  to  fee  the  faid  account  when  reformed,  and 
*•  be  ready  to  objeft  thereto." 

The  refpondent  thereupon  reformed  his  account,  and  after 
giving  Sir  Alexander  credit  for  the  dividends,  and  for  the  addi- 
tional ftocks  and  annuities  granted  to  the  holders  of  South  Sea 
fiock  by  z&  of  parliament,  to  Chriftmas  1724,  (though  fome 
were  not  received),  he  ftated  a  balance  due  to  him  0/4712/. 
ipx.  51/.  for  principal  and  intereft.  Sir  Alexander  objedled,  firft, 
that  the  refpondent  ought  not  to  be  allowed  the  fourth  payment 
of  300/.  upon  the  fubfcription,  becaufe  that  payment  was  not  oe- 
ceflary ;  and,  2dly,  that  the  refpondent  had  reckoned  intereft  not 
only  for  the  principal  fums,  but  for  the  exchange  and  re-exchange, 
and  for  the  faid  300/.,  which  he  ought  not  to  hare  done*  This 
,  matter  being  debated  before  the  Lord  Ordinary,  his  lordfhip,  on 
the  19th  of  January  1725,  **  Repelled  the  obje^ion  made  againft 
^*  the  article  of  the  fourth  payment,  made  by  the  purfuer  to  the 
*<  South  Sea  Company,  upon  the  fubfcription  depofited  in  his 
*^  hands,  and  fuftaincd  the  faid  articlc»  and  adhered  to  his  former 
M  interlocutor  as  to  the  annual  rents ;  and  found  annual  renta 
^*  due  Cor  the  exchange  and  re-exchange,  as  well  as  for  the  prin- 
^  M  cipal  fums,  and  alfo  for  the  two  moieties  paid  by  the  purfuer 
^'  to  the  South  Sea  Company  upon  the  faid  fubfcription;  and 
'*  having  confidered  the  reformed  account  given  in  for  the  pur- 
*'  fuer,  approved  of  the  fame,  and  found  that  after  allowance 
**  therein  given  to  the  defender  of  all  the  dividiends  iflued  by  the 
*<  company  upon  the  faid  fubfcription,  and  received  by  the  pur* 
**  fuer,  and  alfo  of  the  laft  Chriftmas  dividend,  though  not  re- 
'*  ceived  by  him,  there  remained  due  to  the  purfuer,  of  principal 
^*  and  intereft,  upon  the  ift  of  January  current,  the  fum  of 
^'  47 1 2/.  1 0S.  ^d.  fterling  money,  whereof  4065/.  i/.  being  the 
<^  amount  of  the  fums  paid  out  by  the  purfuer  is  a  principal  fam 
**  bearing  intereft',  and,  therefore,  decerned  for  the  faid  fum  of 
*<  4712/.  I  ox.  5^.  fterling,  and  for  the  annual  rent  of  the  faid 

<*  principal 
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^  principal  fum  of  4065.  ix.  from  and  Gnce  the  i  ft  of  January 
^<  current,  and  in  time  coming  during  the  not-payment,  and  or- 
^<  daincd  the  purfuer  upon  payment,  to  transfer,  in  favour  of 
**  the  defender,  the  flock  and  annuities,  which  came  in  place  of 
*'  the  fubfcription,  with  all  the  dividends,  which  (hould  arife 
<<  thereupon  from  Chriftmas  laft." 

The  appellant's  father  reclaimed,  again  complaining  of  the 
minutes,  as  to  his  counfers  conceflion  to  produce  the  refpondent's 
note  or  letter,  or  to  admit  the  tenor  as  libelled,  and  infifting  upon 
feveral  other  points  before  determined.  After  anfwert,  and  a 
hearing  upon  this  petition,  the  Court,  on  the  5th  of  February 
1725,  "  Found  that  none  of  the  interlocutors  pronounced  were 
^^  founded  upon  the  controverted  concefiion  by  Sir  Alexander's 
<<  oounfel,  and  alleged  to  be  wrongfully  placed  in  t]^e  minutes^ 
<*  and  therefore  refufed  the  defire  of  the  bill,  craving  the  minutes 
•*  to  be  refikified,  and  like  wife  as  to  the  other  points  thereof/* 

The  appeal  was  brought  by  the  appellant,  as  elded  fon  and  Esteretf, 
executor  of  his  late  father,  from  **  feveral  interlocutors  of  the  \I^^^ 
**  Lords  of  Seflion  of  the  25th  and  26th  of  June,  the  4th  and 
<*  25th  of  July,  and  the  3d  and  plh  of  December  1724,  the  ift» 
^<  ptb,  and  19th  of  January,  and  5th  of  February  following/' 

(The  abftra£i  of  the  argument  ufed  by'the  parties  is  contained 
In  the  preceding  ftatement  of  the  proceedings  in  the  caufe.) 

After   hearing  counfel,     It  is  ordtred  and  adjudged^  that  the  Ja^lftneM^ 
petition   and  apptal  be  difmijfedy  and  that  the  feveral  interlocutors  ^\^^^ 
therein  complaimd  of  be  ciffirmed :    and  it  is  further  ordered  that  the    '"  * 
-  appellant  do  pay  or  caufe  to  be  paid  to  the  refpondeni  the  fum  of  ^6L 
Jhr  his  cofls  in  refpeEf  of  the  f aid  appeal. 

For  Appellant,      John  Willes.     Wi.  Wynne. 

For  Rcfpondent,    Ro.  Dundas,     C,  Talbot. 

- 

On  the    i6th  of  May  1726' a  petition  of  the   refpondent  was  j<Nirfiji» 
prcfented  to  the  Houfe  of  Lords,  dating  that  the  appellant  had  been  >•  *^ 
ferved  with  ^,  copy  of  the  judgment,  but  refufed  to  pay  the  50/.,  *'^* 
and  therefore  praying  for  *Vfuch  relief  as  to  their  lordQiips  Qiould 
feem  meet/'     And  thereupon  George  Pantoun  was  called  in  and 
examined  upon  oath,  touching  the  allegations  of  jthe  faid  petition, 
and  having  acknowledged  that  he  had  no  letter  of  attorney,  or 
other  power  from  the  petitioner /or  demanding  the  money  ;  and 
being  -withdrawn  :  *'  It  is  ordered  that  the  faid  petition  be  re- 
"  jefted/' 

On  the  23d  of  the  fame  month  of  May  another  petition  was  234  Miy. 
prefeoted  to  the  Houfe  of  Lords,  dating  that  he  had  empowered 
George  Pantoun  of  London,  Gentleman,  by  letter  of  attorney, 
to  demand  and  receive  payment  of  the  50/.  coAs,  but  that  Sir 
Alexander  refufed  to  pay  the  fame ;  and  praying  that  the  Houfe 
would  grant  the  petitioner  fuch  relief  as  to  their  lordfliips  (hould 
feem  meet :  and  thereupon  the  faid  George  Pantpun  being  called 
in,  and  examined  upon  oath  touching  the  allegations  of  the  faid  . 
petition:   •*  It  is  ordered,  that  the  faid  Sir  Alexander  Cuming 

*«  (ball 
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^  (ball  pay  or  caufe  to  be  paid  to  thr  refponrfent  the  faid  (am  of 
«<  50/.  ccfts  within  ten  days;  and  if  he  fli^U  fail  thercini',  th^t 
<<  then  hit  recognizance  to  his  majefty  in  the  fum  of  100/.  for 
^  payment  of  fach  cods  as  the  Houfe  (bould  appoint,  in  cafe  the 
**  feveral  irterlocutors  from  which  he  appealed  (liould  be  af- 
<<  firmed^  (hall  be  eftreated  into  his  majefty's  Court  of  Eiche- 
*<  qncr,  in  order  to  hare  the  fame  fpeedily  put  io  procefs 
•<  there/* 


Appettanii 
RefpoTidetii. 


Cafe  132.  Mr.  Walter  Stirling,  Writer  in  Edinburgh 

Idfar, 

ijM.i7a5.  William  Gray,  of  Invereighty 

Ex  parte  {a). 

13/*  Feb.  I726-7, 

PtnsI  Irritanty.'^'HomokgatlMm^A  colledor  of  t)xes»  duriof  Croin«cl!% 
•furpauoo.  entert  into  an  agrr^ment  with  •  perfon  who  had  a  cam* 
ntffioa  to  fiK,  compoond,  tranlaA,  and  agree  on  the  part  Qf  the  Crown  :  i» 
this  iOffimiflioner  the  colkdor  granted^  bonds  fur  certain  fums,  and  the  com- 
nifSooer  obliged  himfelf  t-i  deliver  co  the  collector,  by  a  d^y  certaw^  a  rcJealt 
Arom  the  Crown^  otbcrwife  the  partiei  to  remain  as  ihey  weie  before  tlic  hooda 
f»ere  granted :  it  is  foond  that  this  is  no  penal  itntancy,  and  not  to  te  pMfeA 
after  elipfing  of  chat  daj. 

A  payment  by  the  cjlle^nr,  after  the  etapfing  of  that  day,  was  no  Iioim* 
logatioot  or  paffiog  from  the  refolotive'etaofe. 

Pr^ri//t0ir.«»Thoiigh  40  years  elapfed  after  this  alleged  homologation^  anl 
no  declarator  brought  on  chit  refoluttve  €laafe»  it  was  ftiU  ctunpctcaCSi 
plead  it* 

J^peslm^^  cofti  gifen  agaioft  the  appeUant«  who  delened  his  appeal. 

¥  TNDER  the  Commonwealth,  land  during  Cromwrirs  ufurpa* 
^  tion,  'William  Gray  of  Hayftoun,  the  fefpondent^s  anceftor, 
was  employed  as  colle£lor  of  the  taxations  and  other  public  im- 
pofitions  in  the  (hire  of  Forfar.  After  the  Redorationi  in  16629 
an  zOt  of  indemnity  and  oblivion  was  pafled  in  Scotland,  but  with 
a  great  many  exceptions ;  one  of  which  related  to  the  accounts 
of  perfons  who  had  intrometted  with  or  received  any  part  of  the 
public  money  from  the  year  1639  to  the  year  i66o. 

In  167O9  the  then  Earl  of  Dumfcrmliog  obtained  a  grant  or 
commiflion  from  the  Crown,  under  the  privy  feal,  empowering 
him  to  call  to  an  accountf  in  proper  proceflTes  before  all  or  any  of 
his  majefty^s  courts,  all  intrometters  with  public  money  during 
the  years  abovementioned,  and  to  recover  all  public  monies  ia 
their  hands  unaccounted  for.  The  commiflion  contained  a  power 
to  the  earl  of  granting  difcharges  or  acquittances  upon  payment^ 
and  of  tranfa£ling  and  compounding ;  and  a  claufe,  obliging  the 
earl  and  his  heirs  to  account  to  the  Crown  for  his  receipts. 

{m)  This  ftatement  is  taken  from  the  rtfpondent^s  cafe  only^  the  appelUnt  sot  hanag 
sppcwtd  It  tbt  heailogi  and,  I  pfofume,  having  pcefemcd  no  caie* 

The 
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The  mode  of  proceeding  with  fome  of  thefe  debtort  wat  to 
give  them  a  charge  of  horningi  and  afterwards  by  compoanding 
privately  with  them  for  fuch  fums  as  they  could  afford  ;  the  carl» 
at  fame  time»  j)romifing  to  procure  them  pardons  and  acquittances 
from  his  credit  at  court.  Amongft  othrrs,  the  faid  William  Gray 
of  Haylloun  was  ferved  with  a  charge  of  horning  for  a  very  large 
fum  in  1670;  but  on  the  loth  of  September  that  year,  an  agree- 
ment was  entered  into  between  the  earl  and  htm,  in  purfuanca  of 
which  Mr.  Gray  paid  to  the  earl  2000  merks  in  cafli,  and  deli- 
vered up  to  his  lordftiip  a  fecurity  from  the  Earl  of  Crawfurd  for 
14,000  merks  1  and  he  as  principali  and  his  fon  William  Gray  of 
Invereighty  as  cautioner,  alfo  executed  and  delivered  to  the  eatl 
four  bonds,  blank  in  the  creditor's  name,  two  for  3000  merks« 
and  other  two  for  4000  merks  each;  being  in  ail  30,000 
merks. 

Tlie  earl,  of  fame  date,  executed  a  releafe  of  Hayftoun's  intro* 
miflions,  under  the  powers  his  lordfWip^  then  had ;  and  the  earl 
alfo  then  executed  a  back  bond  obliging  himfelf  to  procure 
under  his  majefty's  hand  a  ratification  of  the  faid  difcharge*  with 
a  remiilion  or  pardon,  and  to  diliver  the  fame  ratification  and  par* 
don  to  Hayftoun  between  and  the  loth  day  of  November  follow* 
ing,  to  the  effe£i  he  might  expede  the  fame .-  or  othirwfe  if  the 
earl  failed  in  procuring  thereof  he  bound  and  obliged  himfelf  to  pay 
hack  to  Hayfloun  the  fums  received^  with  the  fecurity  granted  by  the 
JSarl  of  Crawfurd,  Jo  that  if  he  fbould  net  procure  the  faid  ratifica<^ 
tion  and  remijion,  he  and  the  faid  Hayftoun  were  eaeh  of  them  to  beim 
their  own  places,  as  if  there  had  been  no  agreement* 

The  earl  having  afltgned  two  of  thefe  bonds  to  Sir  William 
Sharp,  he  in  1671  brought  leeal  diftrefs  agatnft  Hayftoun  for 
payment  of  one  of  them,  whicn  then  became  due,  and  which  in 
confequence  thereof  Hayftoun  paid.  No  ratification  of  the  earPs 
difcbarge,  or  rtmiflion  by  the  Crown,  had  been  granted  in  the 
mean  rime,  nor  were  any  fuch  granted  during  the  earl's  life ;  and 
no  farther  demand  was  made  on  the  other  three  bonds,  during  the 
lives  of  the  earl  and  Hayftoun. 

The  earl's  affiance,  the  appellant,  afrerwards  brought  an  a£\ion 
before  the  Court  of  Seflion  againft  William  Gray  of  Invereighty, 
the  refpQodent's  father,  the  c;)Utioner  in  the  faid  bonds,  and  upon 
his  deceafe  againft  the  refpondent  himfelf.  The  refpondent 
pleaded  in  defence,  that  the  bonds  were  become  void  upon  non* 
performance  of  the  quality  in  the  back  bond  to  procure  and  de^ 
liver  the  ratification  on  or  before  the  loch  of  November  1670. 
The  appellant  anfwered,  that  this  was  a  penal  irritancy,  purge* 
able  at  any  time,  and  which  was  a6^ually  purged  by  the  fon  of 
the  faid  earl,  who  had  procured  a  ratificatian  and  remi(&on  fome 
time  after }  and,  further,  that  Hayftoun,  by  paying -up  one  of  the 
bonds  in  1671,  after  the  irritancy  was  iacurr^J,  bad  homologated 
the  bargain,  and  difpenfed  with  the  irritancy,  which  the  relpon* 
«Ieiit  ooald  not  therefore  infift  upon. 

The 
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The  Court  on  tht  ift  of  Janiurj  lyijr,  <<  Foand  that  the  reflda« 

<<  tive  claufe  in  the  back  bondi  is  no  penal  irritancy,  and  .therefore 

**  not  purgeable  upon  perforcnaace  after  elapfiog  of  the  daj;  and 

«<  found  that  the  payment  made^  after  the  faid  day  was  not  a 

<*  paffing  from  the  refolotiTe  claufe  ;  but  that  Uayftoun  could  at 

**  any  time  after  the  faid  payment  infift  to  b^  reponed  to  hia  own 

**  place.**    And  on  the  5  th  of  February  thereafter,  the  Court 

<'  adhered  tp  their  former  ioterlocutori  and  refufed  die  defire  of 

««  the  petition  " 

Knttrcd,        The  appeal  was  brought  from  «  an  interlocutor  and  decree  of  the 

3  Pcb*         €t  Xx)rdi  of  Seffion  of  the  1  ft  of  January  1 7a5>  and  the  affirmance 

'^*^*^       M  thereof  the  5th  of  February  following^ 

The  appellant,  from  the  refpondent^a  cafe,  appeara  to  hare 
contended,  ift»  that  thia  was  a  penal  irritancy,  and  purgeable; 
3d,  that  Hayftoun  had  homologated  the  tranfa£lton  by  payment 
of  one  of  the  bonds,  in  1671  after  the  day  of  performaoce  on  the 
earl's  part  was  elapfed ;  jd,  that  it  was  again  homologated  in 
1^77,  when  Hayftoun  fold  his  eftate,  fubje^  to  the  payment  of 
the  bonds  to  the  Earl  of  Dumfermline ;  and  4th,  that  Hayftoun's 
claim  to  be  reponed,  after  payment  of  one  of  the  bonds,  was  cut 
off  by  prefcription. 

Hiads  vfibi  RiJ^denfs  ArguminU 

Though  penal  initancea  are  generally  purgeable  yet  a  danfc 
inferring  no  penalty,  but  only  rifilving  a  bargain,  and  putting  the 
parties  in  the  fame  cafe  they  were  in  before  the  bargain  was 
ftruck,  as  in  the  prefent  cafe,  neither  was  nor  ever  can  be  found 
penal  or  purgeable ;  if  on  the  omiflioo  to  perform,  it  had  been  pro* 
vided,  that  befides  the  refolution  of  the  barfrain,  the  party  Ihould 
forfeit  a  funi  of  money,  that  forfeiture  would  clearly  amount  to  a 
penalty,  which  in  feme  cafes  might  be  purgeable ;  but  when  no 
fuch  forfeiture  is  induced,  and  when  no  other  hardlhip  ia  ftipu- 
lated,  than  that  either  pany  (hould  be  in  as  good  circumftances  as 
before  the  bargain  waa  made,  it  is  impoilible  that  fuch  a  conditioo 
can  be  deemed  penal.  It  is  not  the  damage  of  the  parry  which 
comes  to  be  coofidered,  where  contradors  hare  made  it  a  plain, 
explicit  provifion,  as  in  this  cafe* 

Though  Hayftoun,  for  feveral  reafons,  and  after  lapfe  of  the  day, 
was  willing  to'  ftand  to  the  bargain,  as  might  be  inferred  from 
his  payment  of  one  of  the  bonds  \  yet  the  bargain  he  was  inclined 
to  ftand  to,  was  a  contraA  which  obliged  the  earl  alfo  to  per* 
formance  of  his  part,  and  gare  to  Hayftoun  a  fecurity  for  repay* 
ment  of  the  fums  adfanced  in  cafe  the  earl  did  w>tfpec^aify  per- 
form.  And  though  it  (hould  be  concluded  that  Hayftoun  dif- 
nenfed  with  the  non*performance  to  that  period,  yet  it  cannot  be 
imagined,  that  he  difpenled  with  the  non^performance  thereafter, 
nor  for  one  minute  longer  than  the  4ate  of  the  a£t  of  approbation 
Befides,  he  undoubtedly  believed  himfelf  liable  to  be  qaef? 
tioned  for  his  life,  as  wcU  as  histbrtune,  when  he  agreed  to  fpre 
away  fo  great  a.fum  aa  301OOQ  merks  for  a  ratification  and  lemif- 

fion  I 
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Hon ;  and  (a  long  as  thefe  were  not  procured,  fo  long  in  his  ap^ 
prehenfiofi  the  dzn^rct  remained,  and  knowing  himfelf  unable  to 
ftand  the  attacks  of  his  purchafed  friend,  as  well  as  of  others  his 
foes,  he  could  not  in'  prudence  fall  out  with  him,  the  hecefTary 
confequencc  of  his  refufing  payment  of  the  bond;  If  that  pay* 
ment  then,  were  the  fruit  of  fear,  and  not  of  choice  iri  Hayftouui 
it  would  be  unreafonable  from  that  involuntary  a£^,  to  draw  the 
confequences  which  only  follow  from  the  free  and  voluntary  con* 
fcnt  of  parties* 

When  Hayftoun  fold  his  eftate,  and  referred  to  a  lift  of  debts» 
which  the  purchafer  (hould  be  taken  bound  to  pay,  it  was  necef- 
fary  that  the  faid  bonds  (hould  be  inferted  in  the  lift,  bccaufe  b]r 
an  inhibition  ufed  by  the  creditor,  they  had  become  real  debts  on 
his  eftate.  In  the  difpofition  made  of  the  eftate  of  Hayftoun,  it 
is  provided)  *•  That  whatever  eafc.by  compofition  or  compenfa- 
*'  tion  beis  obtained  by  the  faid  Mr.  Patrick  Lyon  (the  purchafer) 
*'  by  friendly  or  amicable  agreement,  or  legal  fentence  from  the 
**  rcgrefcntaiives  of  the  faid  earl  of  th^  fums  |/wff  up  to  he  refting 
*'  by  the  faid  William  Grays  elder  and  younger,  exprefled  in  the 
*'  lift  and  inventory  of  their  debts  mutually  fubfcribed  by  them^ 
"  the  faid  Mr.  Patrick  Lyon  obliges  himfelf  to  keep  account 
*'  tjiereof,  and  apply  the  f^me  to  the  ufe  and  behoof  of  the  faid 
"  William  Gray  younger/'  From  this  claufe,  it  is  obvious,  that 
Hayftoun  intended  to  quarrel  this  debt,  which  he  ftates  only  to  be 
given  up  as  re/ling^  but  does  not  fay  it  was  due.  This  further 
(hewed  that  Hayftoun  at  that  time  had  a  fettled  refolution  to 
in(ift  upon  the  back  bond. 

The  refpondent's  right  to  be  reponed,  or  the  caufe  and  founda- 
tion of  that  ri|j;ht,  viz.  the  rcfolving  of  the  bargain,  gave  him  two 
diftin£l  claims  and  interefts ;  one,  to  have  the  money  reftored 
which  he  had  p^id ;  the  other,  to  deny  payment  of  the  bonds, 
which  by  tKe  irritancy  incurred  b^ame  void.  It  was  plain  he 
could  not  attain  the  (irft,  without  a  fuit  for  repetition,  which  after 
a  lapfe  of  40  years  would  be  barred  by  prefcription :  but  ihefecond 
being  n  right  of  exception^  could  not  peri(h  by  prefcription,  but  muft 
remain  perpetual^  and  endure  as  long  as  the  bonds  could  po(&bIy 
laft. 

The  refpondent  made  it  appear  by  the  writings  themfelvet, 
that,  the  earl  had  no  right  or  patrimonial  intereft  in  thefe  fumsi 
that  his  commiflion  was  only  to  tranfa£k  and  compound  ;  that  he 
was  accountable  to  the  Crown  for  his  receipts ;  and  that  he  had 
therefore  no  authority  to  take  the  bonds  in  an  underhand  hidden 
manner  to  blank  perfons,  thereby  to  cover  the  extent  of  his  re-  ^ 
ceipts*  It  was  plain  therefore,  that  neither  in  law  nor  in  equity 
had  he  a  demand  for  ohe  (hilling. 

This  day  being  appointed  to  hear  counfel,  counfel  appearing  joitroal, 
for  the  refpondent, but  no  counfel  for  the  appellant;  and  the  refpon-  »3  r*« 
dent's  counfel  being  heard,  and  being  withdrawn,  the  anfwer  of  '^^^-T- 
the  refpondent  was  read,  and  confideration  had  of  what  was 
offered  in  this  caufe :  //  is  ordered  and  adjudged^  that  the  appeal  be  judpncBt. 

(^  q^  difinijfed^ 


594  CASES   ON  APPEAL   l>ROM   SCOTLAKD* 

Sfmtffid^  and  that  the  interlocutor  and  decree^  and  the  affirmance 
theriof^  therein  complained  of ^  he  affirmed:  and  it  isfurthef  ordered^ 
that  the  appellant  do  pay  or  caufe  to  be  paid  to  the  refpondent  the  fum 
rf five  pounds  for  his  cojls  in  refpeSl  of  the /aid  appeaL 

For  Refpondent^  Dun.  Forbes. 


Cafe  133.  William  Nifbet  of  Dirleton,  Efq;  elded  Son 
Js%':  of  William  Nifbet,  Efq;  dcccafed,  by  his 

>7»6-  firft    Wife,    and  Executor  of   his   faid 

Father, Appellant; 

Janet,  Jane,  and  Willielmma  Nifbet,  Daugh- 

V  ters  of  the  faid  Wtllijim  Niibet,  deceafed, 

by  his  fecond  Wife,  by  Mr.  David  Erikine 

of  Dun  and  Others,   their  Tutors  and 

Curators,       -        -         1         -         -         Refpondenis. 

^th  March  11  i6fm 

LfgUm -^Hi'Jiiand  and  Wfe  ■^■^Prt/v't/iont  to  JFe'trs  and  CkUJren, — SsrJt.^^ 
Forcions  to  children  in  a  contiafl  vt  marriage.  !t  not  (o  cspreflVd,  do  ool 
exclude  thfir  right  of  i«gif-m. 

Upon  1  wife's  renounc>ng  h^r  thiids,  by  ihf>  contraQ  of  marrtagt,  tbe 
dWiilon  of  the  perloiul  ci^ate  is  bipauite,  one  UAt  le^itlm,  ihe  oiher  ball 
dead'f  parr. 

I'rovilions  to  chtldrm,  in  this  cafe,  do  not  come  ofF  tbe  whole  hc«d  af  rhe 
exccutiy  ••  td^bti  but  they  are  fir  A  to  impute  the  iegitiin  ':n  pa}  meac  vt' 
thefc  portiont,  ar.d  rake  the  icd  i\^  debt  r'rom  (he  deadk*  part  It  oewelTdrj. 

Boods  fd\l  undrr  Icgitiii. 
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ILLIAM  NISBET,  late  of  DJrIcton,  dcccafed,  h?id  by  hh 
firft  wife  the  appellant,  his  cideft  fon  and  heir,  Walter  his 
fecoi^d  fon,  and  three  daughtrrs. 

By  contract  executed  in  April  17T  I,  previous  to  Mr.  Nifl>et'ji 
marriage  with  his  fecond  wife,  the  mother  of  the  rrfpondents,  in 
confideration  of  the  lady's  fortune,  which  was  confiderablc,  he 
fettled  upon  her  lands,  to  the  value  of  4000  Ricrks  per  annum,  for  J 
her  jointure,  in  full  fatisfa£tion  for  her  dower,  third  of  nooveablcs, 
or  others  which  (lie  might  claim  by  law,  in  cafe  (he  fliould  furviie 
her  faid  Intended  hufb^nd :  and  by  the  fame  contrafl  he  bound 
himfelf  to  lay  out  the  fum  of  ico.oooA  Scots  in  the  porchafe  of 
lands  to  be  fettled  upon  himfelf  in  life* rent,  and  the  heirs  male 
to  be  procreated  of  the  faid  intended  marriage  in  fee;  hot  if  there 
Oiould  be  ho  heir  male  of  the  faid  marriage,  but  daughters,  Mr.  I 
Nifbet  boupd  himfelf  and  his  heirs  to  pay  the  feveral  fums  follow*  1 
ing;  if  but  one  daughter,  the  fum  of  36,000  merks;  if  two 
daughters,  the  fum  of  50,000  merks;  and  if  three  or  more 
daughters,  the  fum  of  60^000  merk$|  to  be  divided  as  the  faid 

William 
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William  Nifbet  (hould  think  fit»  and  payable^  after  his  deceafe» 
at  the  daughters'  rc(pt€tWe  ages  pf  eighteen  or  manriagei  with 
intercft  from  that  time ;  and  till  the  fame  flK>uld  be  payable,  he 
covenanted  to  maintain^  educate,  and  aliment  the  daughters  ac« 
cording  to  their  quality  ;  with  provifo,  that  the  (hares  of  daugh* 
ters  dying  (hould  go  to  furvivors;  but  if  one  daughter  only  (hould 
fnmve,  (he  (hould  have  40,000  merks*  There  wa«  no  provifo* 
or  claufe  in  this  contra£b|  that  the  fums  provided  to  the  daughters 
fliould  be  held  to  be  in  full  of  their  legitim. 

In  July  17189  William  the  father  made  his  will,  naming  the 
appellant  his  eldeft  fon  executor,  and  univerfal  refiduary  legatee* 
and  difponing  his  whole  moveable  eftate  in  his  favour,  with  the 
burthen  of  certain  legacies,  and  with  a  provifo,  that  the  tefta* 
ment  (hould  not  derogate  from  the  proviiions  granted  to  his  other 
children* 

In  September  1712,  when  there  was  iflue  of  the  fecond  mar« 
riage,  one  fon  David,  and  two  daughters  Janet  and  Jane,  two  of 
the  refpondents,  William  the  father,  in  purfuance  of  the  marriage 
contra^i,  difponed  certain  lands  of  the  value  of  100,000/.  Scots 
and  upwards,  in  favour  of  the  faid  David  and  the  heirs  male  of 
his  body ;  whom  failing,  to  the  other  heirs  male  of  the  marriage  1 
whom  failing,  to  Walter  Ni(bet  his  fecond  fon  of  the  (irft  mar- 
riage. And  of  the  fame  date,  he  granted  a  bond  of  provifion  to 
the  refpondent  Janet  his  eldeft  daughter,  for  payment  of  ia,ooo/. 
Scots  to  hfir,  at  the  firft  term  after  his  deceaftr,  with  interefl  there* 
after,  which  he  declared  to  be  a  burden  upon  the  ioo,oooA  Scots 
provided  to  the  heir  male  of.  the  fecond  marriage ;  and  that  ie 
fliould  be  in  full  of  her  portion  natural,  and  of  all  fucce(fiop  (he 
could  claim  through  her  father's  deceafe,  or  her  mother's  contrad 
of  marriage.  On  the  28th  of  March  1 724,*  he  granted  a  bond  in 
fame  terms  to  his  daughter  Jane  for  9600/  Scots. 

David,  the  eldeft  fon,  of  the  fecond  marriage,  died  before  his 
father,  whereby  his  provi(ion  went  to  Walter  the  fecond  fon  of 
the  firft  marriage ;  and  the  bonds  of  provifion  to  the  two  daugh- 
ters became  void.  William  the  father  afterwards  died  in  Odlobef 
1724,  leaving  his  wife  pregnant  of  the  refpondent  Willielminay 
born  a  few  months  after  her  father's  death ;  for  her  no  fpeclal 
provifion  had  been  made  by  the  father. 

After  the  father's  death,  the  refpondents  brought  an  aAion 
againft  tlie  appellant  before  the  Court  of  Scffion,  in  which  they 
claiaied  the  6o>ooo  merks  fpecified  in  their  mother's  contraA  g% 
marriage,  as  a  debt  upon  the  appellant;  and  alfo  a  moiety  of  the 
refidue  of  the  clear  perfonal  eftate  as  their  legitim.  The  appel- 
lant'pleaded,  that  the  legitim  was  only  due  to  children  who  had  no 
other  provifion,  and  that  the^  refpondents  were  excluded  froin 
legitim  by  theprovifions made  for  them  in  their  mother's  contract 
of  marriage.  The  refpondents  in  anfwer  contended,  that  thefe 
proviiions  were  not  given  or  to  be  accepted  of  in  full  of  legitim^ 
but  were  only  to  fecure  a  certain  fum  to  the  children  in  all  cventSf 
but  not  to  deprive  them  of  their  legal  provifions. 

Q^q  2  The 
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The  Lord  Ordtnaryt  on  the  17th  of  July  1 72$,  "  Foand  that 
^  the  profifions  in  the  marriage-€ontra£k  in  favours  of  the  re- 
**  fpondents  did  not  exclude  the  legitim.*'  And  the  appetlant 
hsYing  reclaimed^  the  Court  adhered  to  the  Lord  OrdioaiyV  in- 
terlocutor on  the  2d  of  December  1725. 

The  appellant  having  petitioned  againft  this  interlocutor,  after 
anfwers  thereto,  the  Court,  on  the  i8th  of  January  1726, 
**  Found  that  the  deceafed*s  moveable  eftate  admitted  only 
*'  a  bipartite  diviGon,  betwixt  the  children's  kfritim  and  the 
**  dfteafed's  deads  part  by  equal  portions :  and  found,  that 
^*  the  provifions  of  the  deceafed's  contra^  of  marriage  in  fa- 
<*  vour  of  his  children  the  refpondents  muft  come  off  the 
"  whole  h^sid  of  the  executry  as  a  debt;  and  that  what  re- 
**  mains  after  payment  of  tbefe  provifions  and  of  the  deceafcd's 
**  other  moveable  debts,  the  children  come  to  have  a  right  to 
<<  the  equal  half  thereof  as  their  Ugaim**  The  appellant  having 
petitioned  againft  this  interlocutor,  the  Court,  on  the  8th  of  Fe« 
bruary  1726,  <<  adhered  to  that  part  of  the  former  interlocotot 
<<  finding  that  the  deceafed's  moveable  eftate  admits  only  of  a 
**  bipartite  divtfion  betwixt  the  children's  hgitim  and  the  de- 
*<  ceafed's  deads  part  by  equal  portions;  and  found,  that  the 
*'  refpondents  had  a  (hare  in  virtue  of  their  legitim  to  the  half  of 
<<  the  principal  fums  in  bonds  due- by  the  deceafed."  And  after 
a  hearing  on  the  point  of  the  collation  contended  for,  the  Court, 
on  the  nth  of  fame  months  "  Found  that  the  prov'tTi^na  of  the 
'<  deceafed's  contraft  of  marriage  in  favours  of  his  children  the 
*'  refpondents,  muft  come  off  the^  whole  head  of  the  executry 
^'  as  a  debt;  and  therefore  adhered  to  their  former  inter- 
«  loctttor.'' 
Cofeied,  The  appeal  was  brought  from  <'  an  interlocutory  fentcnce  of 

at  Feb..       «  the  Lord  Ordinary,  nude  the  17th  of  July  1725,  and  theaf- 
i7ai-6«       «c  firmance  thereof  by  the  Lords  of  Seflion  the  2d  of  December 
<<  following }  as  alfo  from  feveral  other  interlocutory  fentences 
<*  of  the  Lords  of  Seflion,  of  the  i8th  of  January,  8ch  of  Febra* 
<*  ary,  and  the  nth  of  fame  February  1726. 

Heads  of  the  Appellants  Argumefit, 

The  teftator  in  his  contraA  of  marriage  with  the  refpondents' 
mother,  having  obliged  himfelf,  his  heirs  and  executors,  to  pay 
60,000  merks  to  the  daughters  of  the  marriage,  the  refpondents 
can  claim  no  more  than  that  provifion,  which  the  appelbnt,  as 
heir  to  his  father,  would  have  been  obliged  to  pay  them,  if  the 
perfonal  eftate  had  not  amounted  to  that  fum.  It  is  indeed  true, 
that  a  father  may  make  provifions  to  his  children  by  bonds,  or 
other  voluntary  deeds,  which  will  not  exclude  their  legitim  un- 
lefs  fo  expreffcd,  becaufe  of  the  prefumed  intention  of  the  father 
to  referve  to  them  fuch  a  claim ;  but  ^here  provifions  are  made 
by  contra£b,  before  marriage,  in  the  way  of  ftipulation  with  the 
intended  wife  and  her  friends,  fixing  the  ftiarc  of  the  father's  per- 
fonal eftate  to  which  the  children  are  to  (uccecd }  in  tbatnfe^  as 

the 
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the  father's  eftate  it  oWigedt  in  ail  events,  to  pay  them  the  pr<v 
portion  (lipulated  in  the  contract;  fo  he  is  left  at  llbertj  to  difpofe 
.  of  the  reft  as  he  pleafes. 

t*'  If  the  fefpondents  were  not  barred  by  the  protifions  made  for 
them^  in  the  mother's  contrad  of  marriage,  jet  thefe  provifions 
behove  to  be  imputed  to  the  legitim  (r.  /.  muft  be  reckoned  as 
part  of  it),  and  the  children  Qould,  in  fo  far  only  as  thefe  prori* 
fions  falf  fhort,  have  an  action  of  fupplement*  That  this  was  the  role 
in  the  Roman  law  cannot  be  a  queftion  ;  therefore,  as  this  doc* 
trine  of  legitim  was  wholly  derived  from  thence,  it  ought  to  de* 
termine  the  prefent  cafe,  if  it  were  not  fufficientty  eftabliflied  by 
the  law  of  Scotland.    Bonds  of  provifion  granted  to  children,  or 
portions  given  with  dauf^hters  at  their  marriage,  were  always  im- 
puted in  payment  of  their  legitim.     The  Lord  Stair,  and  Sir  StuVtlaft. 
George  Mackenzie,  ftate  this  as  a  fettled  point  in  the  law  of  Scot-  ?*^*  *•  •• 
land,  as  founded  in  the  nature  of  the  thing.    The  law  gives  a  MackeniM*! 
legitim  to  the  children  for  their  provifions;  but  does  not  exclude  Ottttw  lo 
the  father's  paying  this  legirim,  either  in  whole  or  in  part,  during  fcir  a!* 
his  life ;  and  every  indefinite  payment  or  provifion  made,  during 
the  father's  life,  muft  be  imputed  towards  fatisfaflion  thereof, 
from  the  undoubted  maxim  of  law,  that,  aebitor  n9n  pr^fumitur 
donare. 

^  All  the  Scots  lawyers  agree,  that  when  there  is  a  reliA  fur- 
viving,  as  in  the  prefent  cafe,  the  executry  is  tripartiti.    To  fuch 
legitim  the  children  have  a  right  by  fucceflion,  and  not  from  any 
communion  or  joint  intereft  in  their  father's  eftate.     And  it  is 
Jut  tertiif  for  the  children  to  queftion  which  way  their  father  has 
difpofed  of  two  thirds  \  and  of  this  there  is  an  exprefs  precedent 
in  the  cafe  of  AUardice  v.  Smart,  affirmed  in  the  Houfe  of  Lords  AUirdyccv. 
1 2th  February  1711-2,  where  a  provifion  of  24,000  merks  was  ||"*^»    . 
made,  in  a  contra£l  of  marriage,  to  the  children  of  the  marriage :  ihh  ^Ucc- 
the  father  having  tranfa£ted  with  fome  of  the  children  for  fmall  tioa. 
foms,  the  Court  of  Seffion  found  the  benefit  of  thofe  tranfa£lions 
did  not  accrefs  to  the  remanent  children ;  and  although  in  that 
cafe  the  children  had  a  joint  intereft,  yet  the  jus  acerejfeendi  did 
not  obtain. 

But  the  jus  reli8a  arifes  from  the  joint  communion  betwixt  the 
hulband  and  wife,  and  the  legirim  being  a  debt  upon  the  father 
to  provide  fuch  a  (hare  of  his  cftate  to  his  children,  after  his  de- 
ceafe,  whenever  that  debt  comes  to  be  difcharged,  and  the  joint 
eftate  of  the  huAand  and  wife  is  diftiurthened  thereof,  an  equal 
dtvifion  betwixt  the  xtXiGt  and  executor  muft  neceflarily  happen  % 
and  all  the  lawyers  who  have  faid  that  when  the  wife  prede* 
ceafeth,  the  executry  is  at  any  time  bipartite^  have  confidered  the 
cafe  in  this  light,  viz.  that  upon  the  wife*s  demife,  her  executors 
have  claimed  a  third,  whereby  only  two  thirds  remain  under  the 
father's  adminiftration,  to  be  divided,  upon  his  deceafe,  betwixt 
the  children  and  his  executors ;  finoe,  then,  the  wife's  executors 
ran  claim  ,  and  are  prefuipe^  to  have  claimed  her  third,  and  the 
ahildrrn  dying  before  their  father  are  no  more  confidered  than  if 

Q.q  3  they 
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they  never  had  esifted,  the  reafoniog  cannot  reciprocally  hold 
from  the  one  to  the  other. 

By  the  zQ.  of  parliament  1669.  c.  19.  there  is  no  more  in«> 
tended  than  a  regulationof  quots  payable  to  the  bifliop }  and  dl 
the  lawyers  who  have  written  on  the  fubje£i,  particularly  Sir  Geid. 
Mackeuxic,  have  put  no  other  glofs  upon  it.  The  legtflature 
might  certainly  tax  what  part  of  a  man's  moveable  eftate  they 
thought  fit  I  but  fuch  taxation  could  never  regulate  the  fuccei&oa 
of  moveables  otherwtfe  eftablifiied. 

Heads  of  the  Refpondent/  Argument, 

'  The  intention  of  the  marriage^articles  was^no  doubt,  in  all  evoitSi 
to  fecure  a^  certain  provifion  for  the  daughters,  becaufe  it  might 
be  uncertain  what  the  perfonal  eftate  of  their  father  might  amount 
to  at  the  time  of  his  deceafe ;  but  that  was  by  no  means  to  ex- 
clude them  from  the  provifion  the  law  makes  for  them ;  for  had 
the  intention  of  the  parties  been  fuch,  it  would  have  been  fo  cx- 
preffed,  but  it  not  being  mentioned  to  be  in  exclufion  of  their 
legitim  they  are  entitled  to  both.  '  This  is  the  unanimous  opinion 
of  all  the  lawyers  of  Scotland,  particularly  Ld.  Stair's  InH.  tit. 
Execatry,  $  45.  Sir  John  Nifbet,  fo.  9.  Sir  John  Stewart, 
fo.  14.  and  13a. 

The  father  has  a  right  to,  and  is  the  common  adminidrator  of 
all  the  perfonal  eftate  during  his  life  only :  at  his  death  the  per- 
fonal eftate  is  fubjeft  to  be  divided  according  to  the  dire£lion  of 
the  Uw.  If,  therefore,  it  excludes  the  wife's  right  by  a  fettlement 
upon  her,  that  does  not  veft  her  right  in  the  huft>and,  but  the 
perfonal  eftate  of  the  father,  which  other  wife  would  have  been 
divided  into  thirds,  will  be  divided  into  moieties.  If  there  are 
children  who  have  accepted  of  a  provifion  in  lieu  of  their  Icgttira, 
that  does  not  give  the  benefit  of  their  (hare  to  the  hufband,  but 
the  wife  in  that  cafe  is  entitled  to  a  moiety ;  and  there  is  the  fame 
reafon,  that  where  the  wife  accepts  of  a  fettlement  in  lieu  of  her 
third,  the  children  (hould  have  the  benefit  of  that,  and  be  entitled 
to  one  moiety. 

By  the  iuftruftions  given  to  the  commifTaries  in  confirming  of 
teftaments,  the  rules  of  diftribution  are  laid  down  thus :  If  there 
are  no  children,  or  only  children  that  are  frrts-famlliat  (that  is, 
have,  accepted  of  a  portion  in  full  of  their  legitim),  the  teftament 
IB  to  divide  in  two  ;  and  though  the  cafe  of  a  wife's  renouncing 
is  not  exprefsly  taken  notice  of,  yet  the  reafon  is  the  fame  \  for 
fince  the  non-exiftence  and  renunciation  of  the  children  are  put 
upon  the  fame  footing,  the  fame  reafon  holds  where  there  is  no 
wife,  or  where  (he  has  renounced  \  if  there  was  no  wife,  the 
divifion  would  be  in  moieties ;  if  flie  had  renounced,  the  divifion 
ought  to  be  the  fame ;  and  fo  it  is  in  the  cafe  of  children,  and  the 
pradtice  of  the  Commiffary  Court  is  the  fame  in  both  cafes.  By  the 
a£l  i')6(;.  c.  19.  it  is  cna^ed,  <<  That  tlie  commifiaries  ad- 
'*  mit  of  no  divifion  in  teftaments  in  favours  of  the  widow  who 
^  has  renounced,  and  if  a  bipartite  or  tripartite  divifion  be  prayed 
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^  by  the  executor  at  the  confirmation  upon  her  account,  if  it 
**  ffaall  appear  (he  has  renounced,  the  teftament  ihall  be  con- 
*'  firmed  without  divifion  upon  her  account.''  Confequently,  fince 
ihe  is  excluded,  and  no  divifion  to  be  made  on  her  accovnt,  the 
xiiftribution  muft  be  in  the  fame  manner  as  if  there  va$  no  wife* 
that  is  by  moieties.  Nor  will  it  alter  the  cafe  that  the  provifion 
made  for  the  wife  is  out  of  a  rral  f  ftatr,  and  confequently  a  fund 
out  of  which  the  children  could  have  no  legitim ;  for  if  a  real 
eftate  were  given  to  younger  children  and  accepted  by  them  in 
fatisfa6)ion  of  their  legitim,  their  renunciation  would  have  the 
fame  effiefb  as  if  fo  much  of  the  perfonal  eftate  had  been  paid 
them  ;  and  fo  if  the  hufband  fells  a  real  elkate,  though  the  widow 
and  children  would  have  had  no  intereft  therein,  if  it  bad  not 
been  fold,  yet  the  pricQ  becomes  perfonal  eftate,  iind  adds  to 
that  common  fund  in  which  the  wUe  and  children  are  fevcrally 
interefted. 

The  appellant  contended,  that  by  a£t  of  parliament  1661,  c.  3a. 
bonds  bearing  intereft  are  declared  moveable  as  to  fome  particular 
cafes,  yet  no  notice  is  taken  of  the  children's  legitim,  and  therefore 
that  they  muft,  as  to  that,  remain  ftill  heritable,  and  confeqaently 
not  fall  under  the  legitim.  But  thefe  bonds'are  by  the  ^€t  declared 
moveable,  that  the  fame  might  fall  to  the  executors,  or  belong  to 
the  neareft  of  kin,  that  is  making  them  moveable  as  to  all  efFcAs;  ' 
and  the  legiflature  having  it  in  view  to  determine  in  what  cafes 
they  (hould  remain  heretable,  expreiTed  it  to  be,  ^uoad  Jl/cum  ki 
reUBam  \  as  they  determined  in  what  cafes  they  were  to  be 
heretable,  and  there  is  no  mention  of  the  legitim,  they  muft 
as  to  the  children  be  conCdcred  as  moveable.  And  fince  by  this ' 
zQi  they  go  to  executors  or  neareft  of  kin,  exclufive  of  the  relift^ 
they  muft  be  divided  wholly  into  legitim  and  dead's  part. 

Collation,  or  bringing  into  hotchpot,  was  only  introduced  as  a 
remedy  fojr  preferving  an  equality  among  ft  brothers  and  fiftcrs^ 
and  concerns  only  the  divifion  of  the  legitim  betwixt  them,  but 
has  no  efPedl  upon  the  extent  of  th-U  legitim,  nor  upon  the  extent 
of  the  dead's  part,  or  the  widow's  fliare.  The  right  to  the  legitim 
is  not  a  fucceffion  but  a  divifion  arifing  upon  the  death  of  the 
father,  and  exadlly  of  the  fame  nature  with  the  third  due  to  the 
widow ;  and  fuppofing  the  widow  (hould  by  the  marriage  have  a 
particular  fum  fettled  to  be  paid  her  upon  the  death  of  her  huf* 
band,  (he  will  not  be  obliged  to  bring  that  into  hotchpot,  or  im« 
pute  it  pro  tantc ;  no  more  ought  the  children  what  is  provided 
for  them.^  Efpccially  fince  the  provifion  by  the  marriage-articles 
in  favours  of  the  refpondents  is  to  be  confidered  as  a  debt,  and  as 
fuch  is  to  be  paid  before  any  diviiion  can  be  made,  for  the  divi* 
fion  operates  only  upon  the  refidue  of  the  perfonal  eftate  after  all 
debts  paid,  and  if  they  are  creditors  they  ought  not  to  impute ; 
and  of  the  fan^e  opinion  is  Sir  George  Mackenzie,  for  he  fays, 
**  If  children  get  bonds  of  provifion  from  their  father,  they  arc  B.  3.  dtf, 
*•  not  thereby  excluded  from  their  legitim,  nor  are  they  obliged  hit* 
**  to  collate  thefe  bonds  of  provifion,  and  to  Impute  them  as  a  part 
^  ofithelr  portion  natural,  but  they  have  right  to  them  as  mere 

Q^<j^  4  «♦  creditorsi 
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^  creditorii  and  may  likewire  feck  their  legitim :"  and  thas  it  has 
been  determined  in  fereral  cafes. 
JoagmMt,  After  bearing  counfel,  li  is  ordered  and  adjudged^  that  the 
lli^t  i»*^l^^<^  M^f»^^  of  the  Lord  Ordinary  of  the  i  'jtb  of  July  1725, 
and  the  affirmance  thereof  be  affirmed;  and  it  is  further  ordered  Mi 
euljudged^  thatfo  much  of  the  interlocutory  fentence  of  the  \%ih  af 
January  1 726  as  appoints  only  a  bipartite  divtfion  betwixt  tie  childrttfs 
Jegiiim  and  the  deceafed*i  part  by  equal  portions  be  affirmed s  but  that  tbt 
other  part  rf  the  fame  interlocutory  Jentenre  whereby  the  Lords  of  SeJjnH 
found  ••  uhat  the provifions  in  the  deceafed^s  contrail  of  marriage  in 
*«  favour  of  the  children^  the  plaintiffs ^  muft  come  off  the  nJbhit  bead 
•*  of  the  executry  as  a  debt^**  be  reverfed :  and  it  is  alfo  ordered  and 
adjudged^  thai  the  interlocutory  fentence  of  the  Hth  of  February 
1 726  3#  affirmed  i  and  it  is  hereby  further  ordered  and  adjudged^  ihet 
the  refpondints  have  their  full  legitim  as  to  the  demands  of  the  60,000 
merkSi  or  any  part  thereof  that  may  become  due  by  the  marriage-ctih 
traB^  when  the  fame  fhall  become  due,  and  be  demanded  \  that  tbn 
what  fhall  have  been  received  on  the  account  of  the  legitim  JhoU 
be  accounted  and  imputed  as  payment  pro  tanto  of  the  marriogt 
contraB. 

For  Appellant,       P.  Torle.  Dun.  Forbes. 

Jot  Refpondents,  C.  Talbot.  Will.  Hamilton. 

That  part  of  the  judgment  here  reveifrd,  relative  to  the  ch3- 
dren's  proirifions  being  taken  off  the  whole  head  of  the  ezecutry 
as  a  debt,  is  given  as  an  exifting  precedent  by  Lord  Kaims  in  his 
Decifions.  I  do  not  find  this  ftated  in  the  Didionary,  or  in 
Bankton  or  Erfkino }  but  the  judgment  of  the  Houfe  of  Lonis 
feems  dircAIy  contrary  to  the  doArine  laid  down  in  ErikinCi 
B*  3.  Tit.  9.  ^  22.  on  this  point,  fupported  by  two  decifionSi 
Dickfon,  19th  June  1678,  and  Murray,  i6th  July  1678. 

This  cafe  agrees  more  with  the  decifion  in  the  important  cafe 
of  Hog  and  Lafliley,  in  the  Houfe  of  Lords,  7th  May  1792,  than 
the  cafe  of  Allardyce  v.  Smart  here  mentioned  does.  The  prc- 
fent,  however,  is  not  upon  points  precifely  fimilar  to  thofe  in 
tbefe  other  cafes. 
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Patrick  Haldane,  Efq;        .        -        .  Appellant  j      Cafe  134. 

8ir   Alexander   Anftruther,    Bart.    Robert  %^^ 

Lumfden  of  InnergelHe,  and  Ifabel  Lady  '7*4» 

Dowager  of  Innergellie,  his  Mother,  Mr. 
Wnlter  Wilfon,  and  Sir  John  Andruther, 
Bart.  -  -        -  -  Refponde^ts. 

20th  March  1726-7. 

&/c— By  articles  of  agreement  for  the  file  of  an  Hbte,  the  difpofidon  was  to 
be  delivered  by  a  day  ccrtsin,  and  the  piice  to  •  e  p4:d  ten  days  afterwards  ; 
but  the  feiier  was  not  cbligei  to  deliver  the  difpofition  till  beiitable  fecorigr 
waigianted  for  the  price. 

The  rftate  being  much  locumberedy  the  creditors  are  preferred  to  the  price 
upon  affigniog  their  debts  with  abfoiute  warrandice;. 

/^N  the  6th  of  Auguft  i'»2o  the  rcfpondcnt.  Sir  Alexander  An- 
^^  Ilruther,  granted  a  faftory  to  his  lady,  empowering  her  in 
his  naihe  to  receive  all  funis  of  money  due  to  him,  and  to  fell 
and  difpofc  of  any  of  his  real  eftate,  proini^ng  to  ratify  what  (he 
fliould  do  therein.  By  articles  of  agreement,  bearing  date*  the 
J 7th  of  the  faid  month  of  Auguft,  entered  in^o  between  Sir 
Alexander's  lady  and  the  appellant,  (he  fold  to  the  appellant  the 
lands  of  New  Grange,  and  others  therein  mentioned ;  and  be- 
came bound,  that  Sir  Alexander  fhould  execute  a  proper  convey- 
ance of  the  premifes,  with  abfolute  warrandice,  to  the  appellant, 
his  heirs  and  affignees,  with  an  aflignation  to  the  rents  for  the 
year  1720,  to  be  delivered  to  the  appellant  on  or  before  the  ift 
day  of  November  then  next,  with  a  fufTicient  progrefs  of  writs : 
in  conGderatioQ  whereof  the  appellant  became  bound  to  pay  to 
the  refpondent  Sir  Alexander  the  price  of  the  faid  lands,  at  the 
rate  of  30  years'  purchafe, conform  to  a  rental  to  be  given  in  there- 
of;  the  appellant,  at  the  execution  of  the  articles,  paid  7000 
merks  to  Sir  Alexander's  lady,  and  agreed  to  pay  the  refidue  of 
the  price  on  or  before  the  nth  day  of  the  faid  month  of  No» 
vember. 

The  appellant  was  immediately  let  into  the  pofTeflion  of,  and 
continued  to  poffcfs  the  premifes,  and  receive  the  rents  thence- 
forward. By  a  rental  delivered  to  him,  it  appeared,  that  he  was 
to  pay  the  fum  of  19,021/.  u.  8^.  Scbts  over  and  above  the  fum 
paid  by  htm  at  the  execution  of  the  articles.  On  the  2 1  (I  of  Sep- 
tember 1720,  Sir,  Alexander  executed  a  difpofition  and  convey^ 
ance  of  the  premifes,  which  was  tendered  to  the  appellant  before 
the  I  ft  of  November  that  year  ^  but  application  being  then  made  to 
the  appellant  to  give  a  real  fecurity  upon  the  fame  lands  fbr  the 
price,  which  was  payable  eleven  days  aftfr,  the  appellant  refufed 
to  accept  the  dtfpofition  under  the  cofidition  infiftcd  on  relative 
to  the  fecurity. 

Thp 
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The  refpotident  Sir  Alexander  being  much  enbumbered  with 
debts  to  the  refpondents  and  fundry  other  creditors,  the  refpon- 
dents  arrefted  the  price  in  the  appellant's  hands,  and  afterwards 
brought  an  adion  of  forthcoming  againft  him.  The  appellant 
tlfo  brought  an  a£lion  Df  multiple  poinding,  in  which  various 
proceedings  were  had,  and  interlocutors  pronounced,  on  the  fub- 
je£k  of  the  preferences  of  the  creditors  upon  the  price,  not  necef- 
fary  to  be  detailed. 

The  appellant  afterwards  brought  an  a6lion  for  reduAion  of 
the  faid  articlcsi  upon  the  ground  that  the  dtfpofitton  was  not 
delivered  to  him  at  the  day  limited,  knd  becaufe  the  premtfes 
were  encumbered  and  the  title  thereto  not  clear-  The  caulcs 
coming  to  be  I^ard  before  the  Lord  Ordinary,  his  lord(hip,  on 
the  31ft  of  January  1723,  **  Found  that  the  creditors  of  Sir 
^  Alexander  muft  purge  or  clear  the  incumbrmces,  as  alfo  pro- 
*'  duce  in  court  the  writs  of  the  lands  of  New  Grange,  before 
**  the  decree  in  their  favour  be  extrafled."  And  after  further 
proceedings, Ihe  Court,  on  the  30th  of  December  1724.,  "  Found 
**  the  faid  articles  a  binding  contraA  upon  the  appellant,  the  faid 
**  Sir  Alexander  producing  his  brother's  infeftmcnt,  and  a  fuffi* 
**  cient  progrefs,  unlefs  the  appellant  could  condefcend  upon'in- 
<*  cumbranccs  that  would  exclude  his  right ;  but  before  payment 
**  of  the  price,  found  that  all  the  creditors  ought  to  be  brought  . 
**  into  the  multiple  poinding  now  depending,  in  order  to  be 
«  difcuffcd/' 

The  appellant  having  dated  in  debate,  that  his  right  was  ex- 
cluded by  adjudications  led  ori  the  premifes  of  a  date  pofterior  to 
the  articles,  the  Lord  Ordinary,  on  the  20th  of  July  1725, 
"  Found  that  the  right  made  by  Sir  Alexander  Anilrucher  to  the 
**  appellant  of  the  lands  of  New  Grange  is  not  excluded  by  the 
*<  pofterior  adjudications."  One  of  the  creditors,  adjudgers, 
having  reclaimed  againft  this  interlocutor,  the  Court,  on  the  1  ith 
of  November  1725,  *'  having  confidered  that  the  bargain  of  fale 
**  bad  taken  efFc£t,  refufed  the  defire  of  the  petition,  and  adhered 
*«  to  the  Lord  Ordinary's  interlocutor." 

And  it  having  been  remitted  to  the  Lord  Ordinary  to  hear 
parties  upon  the  warrandice  to  be  given  by  the  creditors  arreften 
upon  their  receiving  their  money,  his  lordflbip,  on  the  7th  oT  Jana* 
ary  1726,  *'  Ordained  tlie  creditors,  upon  payments  of  their  debts, 
**  to  difcharge  the  appellant  of  fo  much  of  the  purchafe-moDcy 
V  as  the  faid  debt^  amounted  to,  with  obfolute  warrandice,  and 
*<  for  his  farther  fecurity  to  aflign  their  debts  to  Mr.  Haldane,  fo 
^*  far  as  the  fame  might  affedl  his  purchafe,  for  his  further  fccu* 
^'  rity  thereof  alienarly ;  and  ordained  the  decree  to  go  out  and 
•*  be  extraded  accordingly. 
Filtered,  The  appeal  was  brought  from  *^  feveral  interlocutory  fentcoces 

iJ^^A.  **  ^f  *'^«  ^^^'^^s  ^^  Sefllon,  of  the  18th  of  July  1722,  the  31ft  of 
«*  January,  the  9th  of  July,  and  26th  of  December  1723,  the 
f'  13th  of  February,  the  i8th  of  June,  the  2d  and  30th  of  De- 
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«^  cember  17249  the  23d  of  June,  the  2otb  of  July,  and  i8th  of  ' 
••  November  1725,  and  the  7th  of  Januarj^  1726  (a). 

Heads  of  tie  Appellant's  Argument.     ^ 

This  bargain  was  not  performed  on  Sir  Alexander's  part  on  the 
ift  of  November  1720,  nor  at  any  time  thereafter  ^  on  the  con- 
trary, he  refufed  to  deliver  any  couveyance  to  the  appellant  except 
upon  the  terms  of  havirfg  the  purchafe-money  paid  or  fecured  to 
him  at  the  rime  of  delivery ;  though  by  the  articles  of  agreement 
the  conveyance  was  to  have  been  delivered  fome  days  before  the 
price  became  due,  to  give  the  appellant  an  opportunity  of  exa- 
mining into  the  fufficiency  of  the  right;  and  eftabliOiing  his  own 
title  before  he  paid  the  money.  ^ 

The  admitting  of  a  few  of  Sir  Alexander's  perfonal  creditors  to 
perform  the  articles  for  him  i^  a  great  ftretch  of  the  articles  to  the 
difad vantage  .of  the  appellant.  For  the  warranty  appointed  to 
be  given  to  the  appellant  is  not  fuch  as  he  is  entitled  to  by  the 
articles,  that  being  one  warranty  for  the  quiet  poiTefGon  of  the 
lands,  whereby  the  appellant  might  have  affe£led  the  whole  other 
eflate  of  Sir  Alexander  \  but  thefe  are  feveral  warranties,  not  for 
fecuring  the  purchafe,  but  only  for  refunding  certain  parts  of  the 
purchaie-money  to  be  taken  from  Sir  Alexander's  different  cre- 
ditors, fomr  of  whom  have  no  eftates,  or  but  very  fmall  oneSy 
liable  to  be  afFtfled  by  fuch  warranties. 

Heads  of  the  Ktfpondenti  Argument. 

The  appellant,  immediately  upon  the  execution  of  the  articles^ 
was  let  iifto  the  poflefTion  of  the  premifes,  and  is  now  in  poflef- 
fion  thereof,  and  has  received  all  the  rents  .and  profits  to  his 
own  ufe.  Though  the  price  was  not  to  be  paid  till  the  11th  of 
November,  yet  nobody  is  obliged  to  deliver  an  abfolute  convey* 
ance  to  an  eftate,  without  having  the  price  paid  or  fecured  ;  and 
all  that  was  defired  of  the  appellant  was  only  to  give  an  heritable 
fecurity,  upon  the  premifes  fold,  for  fecuring  the  payment  of  the 
price^  not  to  the  refpondent  Sir  Alexander,  but  to  fuch  of  the 
refpoudents.  Sir  Alexander's  creditors,  as  had  the  prior  incum* 
branc^s  aflfeciing  the  premifes  fold. 

All  thfe  creditors  of  the  refpondent  Sir  Alexander,  claiming  any 
right  to  the  premifTes,  are  parties  to  the  fuit :  their  feveral  rights 
have  been  produced,  and  confidered  by  the  Judges,  who  have 
determined  the  priority  in  which  the  creditors  are  to  be  paid  ; 
to  this  determination  the  creditors  have  fubmitted,  and  no  com*  ' 
plaint  is  made  by  any  of  them.  There  feems,  then,  no  occafion 
for  the  appellant  to  make  ufe  of  this  as  a  handle  againit  paying 
the  price,  efpecially  (ince  the  Judges  have  directed,  that  the  ere* 
ditors  (hall  not  only  aflign  their  debts  to  the  appellant  to  prote£t 
the  inheritance ;  but  that  the  feveral  creditors,  upon  payment^ 
(ball  give  abfolute  warranty :   the  eftlci  of  which  is,  that  they 

{«)  It  appears  to  be  unneceffary  in  this  cafe  to  de.ail  the  numerous  interlocuton,  which 
chwfly  leuted  to  the  prefereocei  of  the  creditori. 
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fliall  be  obliged  to  indemnify  the  appellant,  as  to  any  demands, 
fo  far  as  relates  to  the  feveral  fums  to  them  rcfpedivcly  paid, 
which  is  rather  a  confirmation  of  the  appellant's  title,  than  any 
prejudice  to  it. 
■'"^MlTh*  ^^^^  hearing  coanfel,  //  is  ordered  and  adjudged^  that  the 
1716*7!  pitition  and  appeal  he  difmiffed  ;  and  that  the  fiveral  Interlocutor j  fen- 
fences  therein  complained  y  be  ajffirmed.  ^ 

For  Appellant,        P.  Torke.     .    J.  JVUlis. 

For  Rcfpondcnts,    Dun.  Forbes.    C.  Talbot.      Will.  Hamilton. 


Carex35.  Elizabeth  Duchefs  of  Hamilton,      -       -      Appellant; 
James  Duke  of  Hamilton,      .         •        •     Refpondent. 

29th  March  1727. 

fr9tift,'^^A  widow  briDgt  an  adioo  sgainft  her  fon,  if  his  faCbcr't  heir,  to 
make  good  a  j  iQ:ure»  wbiclr  (he  allrged  wa$  deticicnc :  the  (on  coeccada 
that  the  purfuer  htd  not  Impleinenied  her  part  of  the  mamage-anicter, 
and  ratls  upoa  her  to  produce  r  er  duplicate  of  them  ;  ftating  ibac  die  ortier 
duplicate  wat  produced  by  him  in  a  fuit  between  the  parties  in  Cbaoccry  in 
EngUnd  :  Oie  declining  to  do  thivy  h  orde  cd  beioie  anlwcf  to  produce  bcr 
pare  of  the  naarrUge-artklet. 
« 

rpHE  appellant  in  the  year  1722,  brought  her  a^lion  agaioft 
-*-  her  fon  the  refpondent,  felting  forth  :  That  previous  10  her 
marriage  with  J^mes  late  Duke  of  Hamilton,  he  by  his  bond  of 
proviiion,  brarinp  date  the  15th  of  July  1698,  for  and  in  confi- 
deration  of  the  CM  marriagei  and  of  the  appellant's  portion  of 
lOyOooA  (lerling,  of  which  he  acknowledged  the  receipt,  bound 
and  obliged  himfelf,  his  heirs  and  fucceflbrs,  to  provide  and  fccare 
the  lands  and  baronies  of  Kinneil^  Cariddcn  and  Abbotfcarfe,  with 
the  caftlrSi  towers,  fortalices,  and  pertinents,  therein  particularly 
mentioned  and  defcribcd,  to  the  appellant  in  life-rent  for  her 
jointure,  during  all  the  days  of  her  lifetime,  and  to  infeft  and  feife 
her  in  life-rent  therein;  and  the  duke  warranted  thefe  lands, 
baronies,  and  others  to  be  then  worth,  and  to  be  worth  and  pay 
yearly  at  the  appellant's  entry  thereto,  and  during  her  lifetime  the 
fum  of  1500A  (lerling,  by  and  attour  the  manor-place  of  Kinneii; 
and  he  bound  liimfelf  to  free  and  relieve  the  appellant  yearly 
during  her  lifetime  of  all  feu  duties,,  blench  duties,  teihds,  mini* 
fters'  and  fchoolmafters'  ftipends,  building  and  repairing  of 
manfest  repairing  of  churches  and  church-yard  dikes,  and  the 
king's  ordinary  taxation : 

That  the  faid  duke  not  being  himfelf  infeft  in  the  faid  lands, 
baronies,  and  others  in  1762,  joined  with  his  mother  Ann  late 
Duchefs  ot  Hamilton,  in  whom  the  feudal  right  was  veiled,  in 
executing  a  confirmation  of  the  faid  bond  of  provifion,  contain- 
ing a  precept  of  feifin,  upon  which  the  appellant  was  accordingly 
inlcf ( : 

That 
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That\he  faid  duke  died  in  November  17 12,  leaving  the  refpon* 
dent  his  eldeft  foti  and  heir ;  and  Ann  Duchefs  of  Hamilton  died 
in  October  1716,  and  upon  her  death,  the  appellant  became  en- 
titled  to  the  pofleffion  of  the  faid  jointure,  lands,  baronies,  and 
others: 

That  the  appellant  having  entered  upon  the  fame,  found  that 
they  were  not  worth  above  1000/.  fterling  per  annum,  clear  of  all 
dedu£tions;  fo  that  the  appellant  fuffered  the  lofs  of  500/.  fterling 
per  annum :  and  her  adion  concluded,  that  the  refpondent  {hould 
make  payment  aO  her  of  the  iniake  of  590A  per  annum  fince  (he 
had  been  entitled  to  her  jointure,  and  in  time  coming, 'agreeably 
to  the  bond  of  provifion,  and  deed  in  confirmation  thereof  ^  and 
that  the  appellant  (hould  alfo  be  quieted  in  the  enjoyment  of  the 
faid  lands,  baronies,  and  premifes. 

The  refpondent  ftated  for  defences  in  this  aflion,  that  by  the 
articles  of  marriage  executed  between  the  appellant  apd  his  fa« 
ther,  the  appellant  was  bound  to  fettle  her  cftate  in  England  in 
favour  of  a  truftee  for  the  behoof  of  the  eldeft  fon  of  the  marriage  \ 
but  that  the  appellant  had  not  fulfilled  this  obligation  upon  her 
part ;  and  the  bond  of  provifion  libelled  on  having  been  of  fame  ' 
date,  and  granted  in  part  performance  of  thefe  marriage-artiqies, 
the  feveral  proviflons  in  which,  in  favour  of  each  party,  were  the 
mutual  caufes  of  one  another,  he  contended  that  no  procefs  could 
be  fuftained  at  the  appellant's  initance  on  the  bond  of  provifion, 
until  (he  fettled  her  Engli(h  eftate  in  the  manner  agreed  on  by  the 
marriage-article  .  Of  thefe  marriage- articles  he  produced,  what 
he  (tated  10  be,  a  Copy,  mentioning  that  his  father's  part  or  dupli- 
cate thereof  Was  produced  by  him  in  a  fuit  in  Chancery  in  Eng- 
land between  the  appellant  and  him :  and  he  contended  that  (he 
fiiould  produce  her  part  or  duplicate  of  thefe  marriage-articles* ' 

This  caufe  was  reported  by  the  Lord  Ordinary,  and  having 
been  argued  before  the  Court,  their  lord(hips  on  the  8th  of  De- 
cember 1724  *<  Before  anfwer  ordained  the  appellant  to  produce 
<<  her  part  of  the  principal  marriage-articles." 

The  appeal  was  brought  from  <*  an  interlocutor  order  of  the  Entered 
*<  Lords  of  SelTion  of  the  8th  day  of  December  I724«"  1  Feb. ' 

Heads  of  the  Appellanfs  Argument, 

The  appellant  ought  not  to  be  obliged  to  produce  before  the 
'  Lords  of  Council  and  SefBon  her  part  of  the  marriage-articles,  but 
the  refpondent  having  a  part  thereof  in  his  own  cuftody,  and 
having  admitted  the  fame  in  the  proceedings,  if  he  intended  to 
have  any  benefit  thereby  in  the  faid  aAion,  it  was  incumbent 
upon  him  to  produce  the  fame  ;  and  if  the  fa£l  had  been  that  the 
refpondent's  part  of  the  marriage- articles  was  produced,  and  then 
lying  bfore  the  Court  of  Chancery  of  England,  in  a  fuit  betwixt 
him  'and  the  appellant  (as  was  alleged  on  the  refpondent's  part), 
yet  that  would  not  have  been  a  fufficlent  foundauou  whereon  co 
ground  the  interlocutor;  fox  it  would  be  as  necefifary  for  the 
appellant  to  have'  her  part  of  the  faid  marriage*articles  in  England 

to 
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to  make  her  defence  in  the  faid  fuit,  as  for  the  refpondent  to  hare 
his  pare. 

If  this  rule  be  admittedi  it  will  follow  that  if  any  pcrfon  Veiog 
in  England  is  forced  to  fae  in  the  courts  of  juftice  in  Scotland, 
and  the  defender  thinks  fit  to  alL'ge  fome  articles  or  feitlements 
concerning  the  titlo  to  the  purfucr's  edate  in  England,  thoagh 
not  flridily  in  iffiie  in  the  caufe,  fuch  purfuer  muft  be  for  erer 
ftoppcd  in  his  fuit,  unlefs  he  fends  down  the  title-deeds  of 
his  eftate  in  England  to  be  produced  before  the  Judges  in  Scot- 
land. 

Heads  of  the  Refponienfs  Argument. 

If  an  adiion  is  brought  for  the  ppformance  of  an  agreementi 
and  the  defender  infills  that  the  purfuer  has  a  deed  in  bis  pof- 
feflion  which  will  be  a  bar  to  the  fuit,  or  ftay  the  proceedings 
therein,  the  purfuer  ought  to  be  decreed  to  produce  that  deed; 
and  it  is  the  conftant  and  daily  praAice  in  the  Court  of  SeifioD  fo 
to  do.  If  the  purfuer  docs  not  comply  with  fuch  dirediioni  he 
has  hinifelf  only  to  blame  that  the  fuit  is  at  a  (land :  and  as  the 
appellant  does  not  pretend  (he  has  not  a  part  of  thefe  articles,  fo, 
had  (he  produced  them,^  the  fuit  might  have  been  at  an  end  before 
this  time.  The  refpondent's  part  of  the  faid  articles  was  thea  ia 
England,  and  could  not  be  produced  at  that  time  \  but  he  pro- 
duced a  copy  of  the  articles,  and  was  willing  it  (hould  be  takea 
as  a  true  copy  ;  and  if  the  appellant  would  have  agreed  to  that| 
N  the  necciTity  of  even  her  producing  the  articles  might  have  been 
faved  ;  but  that  was  not  agreed  to. 
lodgment,  After  hearing  counfel,  //  is  ordered  and  adjudged^  that  thefetkm 
^j!'^  o^^  oppeal  be  difmijfed,  and  that  the  interiocutery  order  therein  (oth 
plmned  of  be  affirmed • 

For  AppcUantt      P.  Tofle.  J.  Strangt. 

For  Refpondent,    Dun.  Forbes.     C.  Talbot.     WtU.Ham!{on. 
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Simon  Lord  Lovat,  -        -  - 

Sir  James  Mackenzie,  of  Royftoun,  one  of 
the  Senators  of  the  College  of  Juftice ; 
Roderick  Mackenzie,  fecond  Son  of 
Alexander  Mackenzie,  late  of  Fraferdale, 
and  his  Guardian ;  Mrs.  Emilia  and 
Margaret  Frafers,  Daughters  of  the  faid 
Alexander  Mackenzie,  and  the  faid  Alex- 
ander Mackenzie  as  their  Guardian; 
Mr.  William  Scott,  Profeffor  of  Greek 
in  the  College  of  Edinburgh,  and  bis 
Children ;  Alexander  Mackenzie  of  Gar- 
loch  ;  Roderick  Macleod  of  Cad  boll ; 
Kenneth  Mackenzie  Writer  in  Edinburgh ; 
and  John  Paterfon  of  Preftonhall,  Efq;        Re/pondenis. 

13th  jlpril  1727. 

Dtnat&r  of  Efikeat  competing  *to'.th  a  trufet^^^k  father  conveys  bit  eftttet  to  a 
truftee  for  ceruin  purpotes  ;  after  the  father's  death,  the  traftee  fells  part  of 
hW  eftatesy  aoi  bond  for  the  price  is  taken  in  the  name  of  the  truftee*s  fon^ 
who  of  fame  date  grants  a  huk  bond  to  the  truftec,  in  terms  of  the  father*t 
traft  deed  ;  the  foo  is  afterwards  denounced  for  treafon,  and  his  efcheat 
granted  to  a  Hooator ;  but  he  fubfe^uently  grants  an  alligoation  to  bis  fa:hcr*t 
trudee,  wbichf  in  a  competition  with  the  donator,  is  fuftained. 

Trufitt  —  !  he  creditors  of  a  truftee  coold  not  affefi  the  truft  eftate. 

Competition  of  Cftditon  and  ClnlJren* — Certain  creditors  being  preferred  to  a  fum 
fet  apart  for  children's  pro vifioos»  the  creditors  are  ordained 9  upon  recei vine 
payment,  to  convey  their  rights  to  the  children^  to  enable  them  to  operate  relief 
on  other  fubje^s  of  the  debtor. 

Ctfifenf  of  Party. '-^T\\z  donator  who  confented  to  a  decree  of  preference  to  the 
chiidreni  having  contended  that  this  confent  did  not  extend  to  the  creditors^ 
who  were  prcffrted  to  the  cjiildren,  and  petitioned  to  be  heard  againil  theroy 
the  prayer  Is  refufed. 

C^i..-An  affirmance  with  60/.  cofts. 

/^N  the  I  ith  of  May  1710  Roderick  Mackenzie  of  Preftonhall, 
^^  one  of  the  fenators  of  the  College  of  Juftice,  by  a  deed  cxc* 
cuted,  with  confent  of  Dame  Margaret  his  fpoufe,  and  of  Alex* 
ander  Mackenzie  of  Fraferdale,  his  only  fon,  conreyed  his  eftate 
of  Preftonhall  abfolutely  to  Sir  James  Mackenzie  of  Royftoun, 
one  of  the  fenators  of  the  College  of  Juftice :  the  difpofition  de* 
chred  it  was  granted  to  the  end  the  faid  eftate  might  be  fold,  and 
the  price  thereof  applied  towards  the  relief  of  Lord  Royftoun  in 
the  engagements  he  had  or  fliould  come  under  for  Lord  Prefton- 
hall, in  the  firft  place }  towards  payment  of«the  creditors  who  had 
real  rights  affedling  the  premifes  in  the  fecond  place ;  and  laftly, 
for  the  ends  and  ufes  mentioned  in  a  back  bond  executed  by  Lord 
Royftoun,  of  fame  date  with  the  difpofition.  Lord  Royftoun, 
of  fame  date,  accordingly  executed  this  back  bond,  reciting  the 
faid  difpofition,  and  binding  himfelf  not  to  fell  or  difpofe  of  the 
faid  eftate,  but  with  the  confent  of  Lord  Preftonhall,  while  in 

lifci 
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life  i  and  after  his  death,  with  confent  of  Dame  Margaret  his 
fpoufe,  Alexander  his  fon,  and  George  Earl  of  Cromarty ,  or  any 
two  of  them,  or  the  furvivor  of  them,  and  to  apply  the  price  fo# 
payment  of  the  debts  in  which  be  himfrlf  was  bound  in  the  firft 
place ;  for  payment  of  real  creditors  affectinn  the  premlfes  in  the 
fecond  place ;  and  to  lay  out  40,000/.  Scots  of  (he  remainder  upon 
fome  real  fecurity  for  the  jointiire  of  the  faiii  DifYie  Margaret 
during  her  life  i  an  J  in  cafe  of  her  predcccafe  the  fee  thereof  vas 
provided  to  Lord  Preftonhall  himfelf,  or  to  fuch  perfon  or  perfons 
as  he  (hould  appoint  by  any  writing  under  his  band  ;  and  failing 
fuch  appointment,  or  in  the  e?cntof  his  dying  before  his  lady,  in 
either  of  thefe  cafes  the  fee  of  tlte  faid  fum  was  provided  to  Ro^ 
derick  Mackenzie,  the  fecond  fon  of  Alexander  Mackenzie  of 
Fraferd/ile,  and  Emilia  and  Margaret  his  two  daughters,  the 
grandchildren  of  Lord  Predonhall,  in  the  proportion  of  ao,ooo 
merks  to  Roderick,  and  10,000  merks  to  each  of  his  fillers. 

Lord  Preftonhall  died  in  January  1712.  He  had  received  the 
rfnts  till  his  death,  and,  rill  the  e(lat«  was  fold,  his  fon  Alex- 
ander Mackenzie  of  Fraferdale  received  the  rents  and  pro6ts» 
On  the  9th  June  17 1>,  Lord  Royfloun  with  the  confent  of 
Alex;inder  Mackenzie  (Uame  M>)r^aret  and  the.  Earl  of  Cromarty 
being  then  dead)  fold  and  conveyed  the  premifes  to  the  rcfpondent 
John  Paterfon,  at  the  price  of  91,400/.  Scots.  The  purchafei* 
bcincf  allowed  to  retain  a  fum  equal  to  what  would  clear  off  the 
real  debts  affefting  the  eftate,  on  the  22d  of  June  1715,  granted 
his  bond  for  the  remainder,  being  78,315!  merks,  to  the  f;tid 
Alexander  Mackenzie.  And,  of  fame  date,  Alexander  Mackenzie 
executed  a  back  bond  in  favour  of  Lord  Royfloun,  reciting  the 
difpofirion  by  Lord  Preftonball,  Lord  Royftoun's  back  bond,  the 
difpofition  to  Mr.  Paterfon,  and  bond  granted  by  him  for  the 
price,  and  obliging  himfelf  either  to  apply  the  money  due  by 
Paterfon's  bond  to  the  ufes  mentioned  in  Lord  Preftonhall's  dif- 
pofition, or  otherwife  to  affign  Paterfon's  bond  to  Lord  Royftouo, 
that  he  might  apply  the  money  to  the  fame  ufes. 

Alexander  Mackenzie  not  having  appeared  and  given  fecurity 
for  his  peaceable  behaviour  in  terms  of  the  ziBt  i  G.  i.  c.  20« 
ybr  encouraging  all  fuperiors^  &c.,  was,  after  this  period,  difinhe- 
rited,  and  his  fingle  and  life -rent  efcheat  were  forfeited  to  his 
majedy.  In  conHderation  of  the  appellant's  fervices  in  fupprefling 
the  rebellion,  his  majelly,on  the  2  3dof  Auguft  1716,  made  a  grant 
of  the  faid  Tingle  and  life-rent  efcheat  to  the  appellant.  And  after 
this  period,  on  the  23d  of  March  17x7,  Alexander  Mackenzie, 
who  got  free  of  further  coufcrquences  of  his  denunciation,  executed^ 
in  favour  of  Lord  Royiloun,  an  afiignation  of  the  bond  graatcd 
by  Mr.  Paterfon  for  t^c  balance  of  the  price  of  Preftonbail. 

On  the  14th  of  March  1722,  Lord  Royftoun  afllgned  to  the 
refpo^dents  Roderick,  Emilia,  and  Margaret,  the  fum  of  40,000 
merks,  being  all  the  money  remaining  due  upon  the  faid  bond  of 
Mr.  Poterfon's,  according  to  their  refpedive  imerefts.  And 
thereupon  Roderick,  and  Sir  James  Sinclair  his  curator,  and 
Emilia  and  Margaret,  by  their  father  and  adminiftrator  in  law, 

brought 


hftnght  ihtix  %Gtion  before  the  Court  of  ^effioiii  dgdinlt  Mr. 
Paterfoki)  to  recorer  paymetit  of  the  faid  40,000  itierks.  Mr. 
Paterfoii,  in  this  adlion,  admitted  the  debt,  but  pleaded  that  ht  . 
was  not  in  fafety  to  pay,  on  acconnt  of  the  appellant's  gift  of 
efcheaty  and  that  irreftments  had  aHb  been  laid  in  his  hands  by^ 
fcTeral  creditors  df  Lord  Preftonhall,  and  of  Alexander  Macken*- 
fete.  The  appellant,  though  not  a  party  to  this  a6lion,  alpf^eared 
at  a  calling  of  the  caafe,  by  his  counfel,  on  the  z6th  of  February 
17I4,  who  declared,  ^  that  he  was  inftrufied  by  the  donator  not 
**  to  objcA  againft  the  putfuer's  obtaining  decreet  for  payment 
**  of  the  fums  libelled,  and  to  cOnfent  thereto.'^ 

The  Lord  Ordinary,  on  the  1 8th  of  February  17^14,  **  Founds 

^  that  the  back  bond  granted  by  Frafefdale  to  the  Lord  Royf- 

*<  toun,  being  rdatife  to  and  of  the  fame  dare  with  the  bond  fo^ 

'*  the  remainder  of  the  price  granted  by  Mr.  Paterfon  to  Frafer« 

**  dale,  both  which  bore  date  the  azd  of  June  17 151  and  was  ia 

'^  profecution  of  a  tranfadion  anno  17 10,  between  the  deceafed 

**  Lord  Preftmhall  and  the  Lord  Royftoon^  which  excluded  all 

**  fttfpicion  of  collnfion,  did  ztk€t  and  qnalify  the  faid  bond  in 

*^  the  perfon  of  Fraferdale,  as  a  truft  in  his  name  for  my  Lord 

^*  Royftonn's  behoof,  and  for  the  ends  and  ufes  mentioned  in  th« 

'*  back  bond ;  and  that  the  fame  being  prior' to  Fraferdale's  de« 

**  nonciation,  the  faid  denunciation  could  not  prejudice  the  eSeSt 

^'  of  the  faid  back  bond ;  and  therefore  the  aflignation  granted  by 

*'  Fraferdale,  and  transference  by  the  Lord  Royftoun  in  favour  of 

*'  Fraferdale's  children,  ftood  good,  notwitbftanding  of  Fraferdale's 

**  dennnciadon  prior  thereto.     As  alfo,  hj  realon  of  the  laid 

^  back  bond,  found,  that  none  of  Fraferdalc's  creditors  could 

^  arreft  the  fubjefl  of  the  bond  in  prejudice  of  the  child  ren*a 

*<  right>  acquired  by  the  faid  back  bond :  and  therefore,  and  ia 

^  regard  that  the  donator  of  Fraferdalc's  efcheat  difclaimed  any 

'*  interefl  in  the  faid  bond,  and  did  not  objeA  againft  the  pur*b 

**  fuer's  preference,  decerned  and  declared  in  the  terms  of  the 

^  libel,  at  the  children's  inftahce,  with  the  burden  always  of  thd 

^'  fecurity  of  the  purchafed  lands  to  Mr.  Paterfon,  according  to 

*<  ftipulation  thereanent,  and  with  the  burden  of  purging  the  ar- 

'^  reftments  laid  on  in  the  purchafer's  hands  at  the  inftance  of  thd ' 

<<  deceafed  Lord  Preftonhall's  creditors/' 

Soon  after,  Mr*  Paterfon  brought  his  aAion  of  multiple  potnd«« 
iflg»  againft  the  arrefting  and  other  creditors  of  Lord  Preftonhall^ 
in  which  the  appellant  was  alfo  called  for  his  intereft.  And  the 
tefpondeot,  Mr.  William  Scott,  on  behalf  of  himfelf  and  his  chiU 
dren  as  creditors  of  Lord  Preftonhall,  brought  an  adion  of  re* 
dn£tion  and  declarator  againft  Lord  Royftoun,  the  ghintee  of  Lord 
Preftonhall,  infifting  that  the  difpofition  to  him  was  ftaudulcnt^ 
and  oaght  to  be  fet  aflde^  and  that  his  debt  ought  to  be  paid  -out 
of  the  refidue  of  the  price  due  by  Paterfon  and  the  other  refpon* 
dents*  The  other  creditors  of  Lord  Preftonhall  made  themfclm 
parties  to  this  aAion  of  Mr.  Scott's ;  and  the  fame  was  alfo  con« 
Joined  with  the  a£Uoa  of  multiple  poinding. 


ifi0  CAiBs  ON  AnuL  noM  acoTtAim* 

In  thefe  conjoined  a£bioii8»  tcrttil  ioterlocators  were  pro- 
AOttnced,  preferring  the  creditors  of  Lord  Prcfioahall  to  bis 
grandchildren  {  and  the  queftion  of  preference  betweeo  tliefc  cre- 
ditors themfcWeSt  having  been  difputcd  for  near  two  ycars^  the 
Lord  Ordinary!  on  the  20th  of  July  173^*  pronounced  the  foU 
lowing  interlocutor ;  ^*  Preferred  Lord  Koyftoun  to  as  much  of 
'*  the  faid  fum  refting  by  Mr.  Patcifon»  and  contained  in  the  faid 
<*  bond  granted  by  him,  as  would  fatisfy  and  pay  him  the  fum  of 
**  3893 15I  merksf  and  intereft  thereof  from  Whitfunday  17151 
*<  during  the  not  payment  (to  ^irbich  he  rcftri&ed  his  payments 
'^  and  engagements  for  Lord  Preftonhall)  primo  loco:  and  fonnd 
*'  that  the  other  creditors  and  the  children,  ui  th^  order  of  pre- 
^  fercnce  after  mentioned,  could  only  draw  the  40,000  merks  of 
*^  principal  affigned  to  the  children,  and  fuch  part  of  the  intereft 
*^  as  ws^s  refting  fince  Whitfunday  1715,  and  the  intereft  of  the 
<<  faid  fum  in  time  coming ;  and  found  it  was  inftru&ed  by  the 
'*  faid  bond,  and  condefcendance  given  in  by  Mr.  Paterfon,  that 
*<  he  was  refting  of  the  price  of  the  faid  lands  at  Whitfunday 
^  1715  (befides  the  fum  for  which  the  Lord  Royftoun  was  pre- 
'^  ferred  as  above)  the  fum  of  40,000  merks ;  and  found  him 
<'  liable  to  the  faid  creditors  and  purfuers  for  the  faid  fum 
*<  and  intereft  thereof  from  the  f^id  term  of  Whitfunday  dnring 
<<  the  not-payment }  and  preferred  certain  creditors  of  Lord  Pref- 
er tonhall  in  the  order  then  fettled ^riim  loco.  Preferred  the  faid 
**  children  of  Fraferdale,  in  the  next  place  to  the  remainder  of 
'<  the  faid  fum  found  due  by  Mr.  Paterfon,  and  decerned  Mr. . 
^<  Paterfon  to  make  payment  accordingly ;  and  difcharged  all  the 
'*  other  perfons  called  by  the  multiple  poinding  to  moleft  him  on 
<<  that  account  in  time  coming :  and  decerned  the  feveral  ere* 
<<  ditors  preferred  as  above  on  the  fum  transferred  to  the  childreo» 
^'  to  aflign  and  give  up  their  grounds  of  debt  and  diligences  rr- 
''  fpedlively  in  favour  of  the  f^id  children,  in  order  that  they 
^*  might  operate  their  relief  out  of  any  other  fubje£l  or  eftate 
**  which  belonged  to  Lord  Preftonhall  or  Fta{£rd4le  as  accords 
^  of  the  law." 

The  appellant  now  appeared  as  a  defender  to  the  multiple 
poinding,  and  gave  in  a  reprefentation  to  the  Lord  Ordinary, 
praying  that  the  proper  officer  might  be  direded  to  give  him  op. 
the  procefs  to  be  confidered,  receive  his  title  as  dooator  of  efcheat, 
and  in  the  mean  time  ftop  extra£ling  the  decree.  The  Lord  Or* 
dinary,  on  the  25th  of  July  1726,  *<  Ordained  the  other  parties 
•<  concerned  to  fee  this  reprefentation,  and  all  parties  to  be  ready 
**  next  day  to  argue  the  fame  before  him."  The  caufe  beii^, 
accordingly  argued  on  the  26th  of  July  the  refpondents  infifted 
that  the  fubjeS  in  queftion  being  of  the  efiefts  of  Lord  Prcfton* 
hall,  the  appellant  could  have  no  intereft  therein ;  and  thcj  re- 
ferred to  the  judicial  confent  given  two  years  ago  by  the  appd* 
lant's  counfel  to  the  decree  in  favour  of  Lord  Royftoon  :  the  I^nd 
Ordinary  thereupon,  of  that  date,^<  Refufed  the  prayer  of  theap- 
*i  peilant's  reprefentation,  and  allowed  the  decree  to  be  tttniEM.* 

The 
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The  appelltnt  thereupon  rechimedi  The  Court,  after  a  hear^ 
{ngi  OR  the  apth  of  July  1726,  **  adhered  to  the  Lord  Ordinary's 
<*  interlocutor,  and  refufed  the  defire  of  the  petition.'' 

The  appeal  was  brought  from  **  feveral  interlocutory  fentencea  Enterea^ 
■<  or  decreea  of  the  Court  of  Seffion  of  the  i8th  of  February  '^^^ 
"  1724,  the  aoth,  ajtb,  26th,  and  29th  of  July  1726."  >7»^-74 

fit  has  hot  been  deemed  neceflary  to  detail  the  argument  on 
either  fide  upon  this  cafe :  fuch  argument  relating  almoft  en* 
tirely  to  the  circumftances  involving  the  faft  of  the  truft,  im- 
pugned on  one  fide^  and  defended  on  the  othier^  upon  which  no 
corred  information  is  given.] 

After  hearing  coonfel.  It  is  ordered  and  adjudged^  that  the  f aid  Judgment 
petilition  and  appeal  be  difmiffed^  and  that  the  interlocutors  therein  com»  >3  April 
plained  of  be  affirmed :  and  it  is  further  -ordered^  thai  the  appellant  *^*^' 
do  pay  or  caufe  to  he  paid  to  the  refpondents  the  fum  of  60I.  for  their 
c^s  in  refpeB  of  the  faid  appeal. 

For  Appellant,       Dun.  Forbes.  .  WilL  Hamilton^ 
For  Refpondents,  P.  Torhe.         Ch.  Arefkine. 


Mb 


David  M^Culloch,  of  Flltoil,        -        -        Appellant;     Cafe  137; 
Chriftian  M^CuUochy        -        -         -<         Refpondent. 

17th -<#jprf/ 1727. 


itlimett  h  a  m^bfr  to  her  fntf  if  grmtted  OMtm  doMOtUi  «r  Mr.-«A  MM 
gmits  (oBd  of  pcovifioA  to  t  younger  ion,  in  a  ce? tain  fiim,  biod'iAg  himfelf 
and  bii  hciri  lo  aliment  him  till  ir,  or  to  pay  intereft  on  the  bond  :  the 
mother  marries  a  fecond  hafl>aod|  and  in  her  marriage -contraft  ftipulatei  a 
power  of  alinentiog  her  fon»  out  of  her  jointure  from  her  firft  ha|baod  t  ia 
a  pioce(a  bj  the  afligoee  of  the  younger  foo,  agaioft  hit  eldeft  brother^  fot 
iotereftf  as  not  being  alimented  by  the  father's  heirs,  fach  intereft  is  decreed^ 
and  the  mother  is  found  to  have  alimented  the  younger  fon  gratU, 

ilirigtari.«-»The  eldeft  fon^  pending  this  aAlon^  paid  his  mother's  ibcond 
huiband  a  fum  for  bis  younger  broiher*s  aliment,  but  it  is  found  that  the 
dlfcharge,  taken  for  that  fum^  being  granted  ftndentt  pTO€tJfu,  did  not  in* 
ilaence  tlie  caufe. 

B«nd^»^7irmly  Ftnalty.'^k  bond  of  provifion  by  %  ^ther  contaiov  a  claufe  of 
annual -rent,  but  no  penalty  on  failure :   in  an  adiioo  of  damages  for  nojt 
pundual  payment  of  intereft^  ^nd  expences  thereon  incurred,  tht  defencs 
*  that  the  bond  contained  no  termly  penalty  ii  overralcd* 

Cg^.«»AB  tffiiniance  with  80/.  cofti. 

JAMES  MCCULLOCH  of  Pilton  left  iflue  three  daughters* 
Jane,  the  rcfpondent  Chriftian,  and  Catherine ;  and  two  fonSf 
David  the  appellant,  and  Alexander,  who  were  twins.  The  real 
eftate  defcended  to  David  xhe  appellant,  as  eldeft  fon  s  to  his  other 
children  he  granted  bonds  of  provifion,  payable  at- the  firft  terms  of 
Whitfun^ay,  or  Martinmas,  after.Alexander  (hould  attain  his  age  of 
21  years,  or  the  daughters  be  man'ied,  with  intereft  from  the 
terms  of  payment ;  and  he  bound  himfelf  and  his  heirs  to  aliment 
and  educate  thefe  younger  children  feverally  till  the  intereft  upon 

R  r  9  their 
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fbeir  bonds  became  payable  %  and  iipon  faUure  to  fflaiota!at  edd 
cace^  aild  io(lru£t  them,  he  bound  hknfeif  and  hit  heirs  to  pay 
them  the  intereft  of  their  provifionsi  beginning  at  the  firft  term 
of  Whitfunday  or  Martinmas  after  fuch  fsulure.  The  provifion 
to  Alexander  waa  iO|OOo  merka,  to  the  refpondent  Chriftiaa 
4000  merks,  and  to  Catherine  3000  merks* 

James  M^CuHoch  died  in  February  1703,  and  after  his  deadi 
the  appellant  David  and  his  brother  Alexander,  then  minorst 
were  alimented  by  their  mother  1  they  did  not  atuin  to  21  yean 
of  age  till  1714.  In  1705  the  mower  intermarried  .with  Mr« 
Rofsy  her  fccond  hufband;  and  by  their  marriage*contraQ  it 
was  agreed,  that  during  the  lifetime  of  Lady  Lindores,  who  life* 
rented  great  part  of  Mr.  M<CttUoch's  real  cftate,  it-fhould  be  in 
the  power  of  the  mother  to  apply  fvch  part  of  her  jointure  from 
her  firft  hufband  as  (he  thought  fit^  not  exceeding  three  chalderp 
of  bear  or  oatmeal  yearly^  for  the  maintenance  of  the  appellant 
,  and  his  brother  Alexander^  whilft  they  (honld  remain  in  family 

with  her.  And  (he  at  fame  time  made  over  to  her  faid  fecond 
hufband  a  debt  of  a  000  merks,  to  which  (he  had  right  as  execu- 
trix confirmed  to  her  firft  hulband,  and  which  Mr.  Rofs  agreed 
fliould  be  a  fund  for  the  aliment  of  her  two  fons  David  and 
Alexander. 

Accordingly  the  appellant  and  his  brother  continued  in  family 
with  their  mother  till  May  1710,  when  their  uncle  and  tutor  at 
'  law  took  charge  of  them,  and  fettled  them  firft  at  fchool  at  la- 
f etnefst  and  afterwards  at  Edinburgh* 

In  May  17 15  the  refpondent  procured  froni  her  brother  Alex* 
ander  an  affignment  of  fo  much  of  the  intereft  of  his  bond  ol 
provifion  from  his  father^  due  preceding  the  term  of  WhitTonday 
17 151  as  (hould  amount  to  the  fum  of  100/.  And  the  refpon* 
dent  thereupon  commenced  her  adion  againft  the  appellant  for 
that  fum.  The  appellant  ftated  for  defence)  that  Alexander'! 
bond  of  provifion  entitled  him  to  no  annual-rents  till  his  majoritj^ 
except  upon  failure  of  alimenting  and  educating  him;  but  that 
Alexander  had  been  conftantly  maintained  and  educated^  as  the 
ippellant  was^  till  his  majority  in  Auguft  1714*  After  the  com- 
mencement of  this  procefs  the  appellant  accounted  with  his  oao* 
therms  fecond  hufband  for  his  own  and  his  brother  Alexander'a  ali- 
snenti  paying  a  balance  in  money  to  Mr.  Ro&,  and  taking  a  dis- 
charge fof  the  fame.  • 

The  marriage-articles  between  Mr.  Rofs  and  the  appeDantfs 
mother  were  produced}  and  the  caufe  ftood  over  till  17249  hot 
being  then  revived,  the  refpondent  infifted,  that  the  marRagil^ 
articles  were  a  proof  that  the  mother  intended  to  make  a  ptcSttk 
of  Alexander's  aliment  to  himfelf }  and  that  the  aliment  laving 
been  fo  fumifhed  bv  her  animo  dcmmdi,  the  payment  made  hf 
the  appellant  in  1 71 6  could  not  be  conftrued  as  a  fatisfa£Hon  fot 
that  aliment^  efpeclally  fince  the  account  was  fettled  after  Ae 
appeUant  was  put  in  tnala  fiU  to  make  any  f Oidb  imifiMSIiaB  if 
the  commeacement  of  the  aftioo* 
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After  fundry  proceediogSi  and  a  reclaiming  petitioQ  znA  an« 
fiversi  the  Court^on  the  ift  of  January  17259  **  Found,  that  Mr. 
^^  Rofs's  difcharge,  being  granted  pendente  proeejfu^  doth  not  ioflu** 
**  ence  the  caufe,  and  that  Alexander  was  alimented  by  the  mo* 
*'  ther  gratis  ;  and  that  the  benefit  thereof  doth  accrefce  to  the 
^*  faid  Alexander,  referving  the  further  confideration  if  the  faid 
<*  benefit  ought  to  be  extended  further  than  the  value  of  the 
'*  aliment.'*  And  to  this  interlocutor  the  Court  adhered  op  the 
29th  of  the  fame  month  of  January.  The  appellant  having 
prefented  a  petition,  praying  that  extra£ling  the  decree  might  be 
(topped,  the  Court|  after  angers,  on  the  20th  of  February  1725^ 
«•  rcfufed  the  dcfire  of  his  petition.*' 

During  the  dependence  of  the  faid  a£IIon»  the  refpondent  had 
obtained  a  decree,  in  1715,  againft  the  appellant  for  payment  to 
her  of  the  intereft  on  her  own  bond  of  provifion  for  4000  merks^ 
and  on  her  filler  Catherine's  bond  for  3000  merks,  to  which  (he 
bad  right  by  aflSgnment,  until  the  principal  fums  fliould  be  paid* 
She  afterwards  infilled,  in  a  fre(h  adion,  to  have  the  appellant 
'  decreed  to  pay  the  principal  fums  to  the  refpondent ;  and  alfo  to 
p^y  a  fum  of  money,  in  name  of  damages  and  expences,  through 
her  not  having  received  punctual  payment  of  her  intereft  fince 
17x5.  The  appellant  in  defence  ftated,  that  all  the  intereft  was 
paid  tip  but  for  one  year;  that  thcrre  was  no  penalty  in  the  bond 
for  not  piinAual  payment  of  the  intereft,  and  that  no  damages 
could  be  demanded,  as  the  debtor  had  accepted  of  her  iotereftt 
though  perhaps  later  than  the  day  of  its  falling  due» 

The  Lord  Ordinary  difmifTed  the  libel  as  to  the  principal  fums^ 
and  having  reported  the  remainder  of  the  caufe  to  the  Court,  their 
]ord(hips,  on  the  19th  of  February  1724,  <'  Found  the  appellant 
^'  liable  in  damages  and  in  the  expences  of  procefs."  A  conde- 
ficendance  having  been  given  in,  the  I^ord  Ordinary,  on  the  3d  of 
July  1724,  <*  modified  the  damages  and  expences^ to  456/.  18/.  4^. 
^  Scots,  and  decerned."  To  this  interlocutor  his  lord(hip  ad- 
hered on  the  1 8th  of  July  1724,  and  the  appellant  having  re» 
clairned,  the  Court,  on  the  24th  of  July,  refufed  ^e  defire  of  hif 
petition^ 

Xhe  appeal  was  brought  from  <*  feveral  interlocutory  fenten^ei  Entcnd, 
f*  of  the  Lords  of  Scflion,  made  the  19th  of  February,  the  3d,  «sMmc1| 
•f  ^x8th,  and  24th  days  of  July  1724,  the  ift  of  January,  and  the  *^**'^ 
•f  affirmance  thereof|  and  afi  interloci^or  of  the  2pth  pf  Fc^ 
H  bruary  172c.'' 

Heads  of  the  Appellant^ s  Argument. 

rrhe  intereft,  by  the  exprefs  condition  of  the  bond  to  Alei^jin- 
der^  was  net  to  commence  till  he  was  21  years  complete;  ii| 
confideration  whereof  he  wa^  to  be  alimented  at  the  appellant's^ 
cxpence ;  and  intereft  was  only  (o  becomo  due  before  his  majov 
f\ty%  upon  failure  of  alimenting,  the  next  term  after  fuch  f^ilure^ 
fo  iirithout  proof  made  of  a  failure  in  alimenting^  the  intcveQ; 
could  not  be  found  due  j  and  the  ^n^i  ^nhfi^  Qught  to  baro 

luip  QU  tbc  rcfpond^tt 


^  It  appeared  ia  court  that  d\t  appellant  di4  aliment  Us  bcother 

Alexander^  inafmuch  as  his  mother  did  furniQi  that  altmentt 
partly  out  of  the  appellant's  effeAsi  and  partly  out  of  her  own, 
and  had  allowance  in  account^  and  repayment  of  vhat  (he  fo 
farni(hed. 

His  mother's  furnifliino:  aliment  to  Alexander  could  not  be  con- 
fidered  as  a  donation  epe  pietate  maifrna,  becaufe  Alexander  bad 
of  his  own  to  aliment  him  with,  viz.  the  obligation  which  lay 
upon  the  appellant  to  aliment  him. 

If  the  mother's  26t,  in  alimenting  the  appellant  and  hU  brothery 
is  to  be  confidered  as  a  donation^  it  muft  be  prefumed  a  gratuity 
to  the  appellant,  becaufe  it  helped  to  fulfil  the  obligation  under 
Mrhich  he  layi  and  appears  to  have  been  intended  to  continue  until 
his  ellate  was  relieved  of  the  burden  of  the  life-rent  of  the  Lady 
.  Lindores. 

Bonds  in  the  law  of  Scotland  are  confidered  to  be  Jlri^i  juriif 
and  therefore  aflFord  a£tion  no  further  than  is  exprefsly  ftipulated 
in  them  x  now  in  the  bonds  in  queftion  there  is  a  penalty  ad« 
je£led  upon  the  failure  of  paying  the  principal  fum»  but  there  is 
no  penalty  added  upon  the  failure  of  paving  the  intereft  precifely 
at  a  day  \  and  therefore  the  demand  lor  expence  and  damages 
ought  not  to  be  allowed. 

Though  it  (hould  be  allowed  that  the  refpondent  ought  to  be 
reimburfed  of  any  charges  really  expended  in  recovering  pay- 
ment, flie  could  have  no  pretence  to  damages,  of  which  no  ac- 
count is  given,  nor  proof  made  ;  and  which,  as  they  are  decreed* 
exceed  by  much  the  value  of  the  whole  inteieil  owing  to  her  at 
the  time  of  making  the  demand. 

Heads  of  the  Re^ndenfs  Argument. 

This  alBgnment  was  made  many  years  after  the  faid  Alexan- 
der was  alimented^  and  when  he  was  come  of  age,  (no  demand 
having  ever  been  made  on  that  account),  and  was  obtained  fm* 
Jinte  proceffu. 

As  aliment  furniflied  by  a  parent  to  an  infant,  without  demand- 
ing a  previous  fettlement  for  it,  or  claiming  fatisfaAion,  even 
after  the  fon'was  of  age,  is  prefumed  to  be  given,  and  to  pro- 
,  ceed  iH  pietaii  parentis  \  fo  the  gift  can  never  bear  a  cooftmc* 

tion  in  favour  of  any  other  than  the  child  fo  alimented,  where  it 
is  not  otherwife  exprefsly  declared.  The  mother  having  in  her 
contra^  of  marriage  with  her  fecond  hulband,  referved  a 
power  to  apply  part  of  her  jointure  for  the  aliment  of  her  fons^ 
the  appellant  and  Alexander,  (he  thereby  plainly  fignified  her 
intention  to  renounce  9II  demand  for  the  expence  ^  fuch  aU« 
inent  for  the  future,  till  they  came  of  age ;  which  was  a  con- 
vincing argument,  that  the  former  aliment  waa  a  gift»  and  coqU 
net  be  rctra£led  by  her  hulband  after  the  marriage,  he  havii^ 
renounced  his  Intereft  therein.  By  the  bond  of  provifion  the  ap- 
pellant was  bound  not  only  to  aliment,  but  likewife  to  educate  the 
faid  Alexander  at  fchooI»  college,  law,  or  any  other  fcieoce  that 
he  (hould  incline  tOj  or  pay  the  intercfl^  of  the  moaey ;  and 

there* 
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therefore  the  fubfiftcnce  furnifhed  by  the  mother  did  not  fulfil 
the  condition  of  the  bond,  the  appellant  not  having  at  any  time 
been  at  the  lead  expence  toward  his  education. 

The  power  in  the  contract  of  marriage  was  only  to  difpofe  of 
part  of  the  jointure  for  maintenance,  but  not  for  education  of  the 
faid  Alexander.  The  giving  bread  to  her  own  child  could  bo 
deemed  a  favour  to  himfelf  only,  and  the  rather  for  that  a  coa« 
dition  is  added  in  the  faid  contra£i,  that  during  the  contintt« 
ance  of  the  maintenance  her  fons  fhould  remain  in  the  cuftod  j 
and  keeping  and  under  the  power  and  dire£lion  of  their  mother. 

The  appellant  had,  aa  heir  to  his  father,  a  very  conGderable 
eftate ;  and  the  refpondent  but  a  poor  provifion.  Neverthelefs 
the  appellant  was  fo  litigious,  that,  without  a  fuit  at  law,  Qie 
could  not  recover  any  one  term's  intereft;  whereby  (he  was 
obliged  to  accept  of  any  payment  the  appellant  was  pleafed  to 
ofier.  But  being  thereby  reduced  to  very  great  neceflities,  and 
obliged  to  contraA  debts,  whilft  thefe  fuits  were  dependingj^ 
which  were  drawn  out  to  an  intolerable  length,  and  having  never 
releafed  her  claim  of  damages,  which  had  been  taxed  far  below 
her  real  expences,  her  demand  was  juft  and  well  founded  both  in 
law  and  equity. 

After  hearing   counfel,    //  is  9rderei  and  aijuigedf  thai  the  Jo4giMC| 
petition  and  appeal ie  J&fmijfedy  and  that  tbefeveral  interlocutory  fen*   '7  April 
tences^  and  the  tjffirmances  thereof ^  therein  complained  of  he  affirmed  s 
and  it  if  further  ordered,  that  the  appellant  do  pay  or  caufe  to  be  paid 
to  the  faU  refpondent  thefum  of  ZoLfor  hercofts  in  tefpeSt  of  the  f aid 
etppeal. 

For  Appellant,       Dun.  Forbes.      C.  TaU^t. 
For  Refpondent,    C.  Erftirn. 
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TH  E  twenty-five  cafes  of  appeal,  at  the  inftanee  of  the  Com* 
miilionera  and  Truftees  for  the  forfeited  Eftatea,  noticed 
briefly  at  the  end  of  the  appeal  brought  bj  thefe  Commiffioners  No.  ^t 
and  Froftees  v.  James  Drummond,  in  which  the  judgments  of  P*  ^7* 
the  Court  of  Seflion  were  found  to  be  nuU  and  void  for  want  of 
jurifdidlion,  are  as  follows ; 

)•  Tbf  Commijj^ers  and  Truftees  q/  thefirfeitid  Eftates  r*  Thomas 
ErJkiniofMar^  entered  15th  Dec*  i7i9>  decided  15th  Feb. 
1719-20. 

9*  J)itta  r.  JJm  Stirlhg,  ddell  fon  of  James  Stirling,  late  of 
Keir,  entered  i8th  Dec.  17191  decided  17th  Feb.  1719*20. 

3,.  pitio  ▼.  AndtiVi  Caffii  of  Kirkhoufe,  entered  i8th  Dec.  lyip^ 
decided  17th  Feb.  17 19- 20. 

4.  DlUo  T.  Wm.  MiU9welIf  fon  to  William  late  Earl  of  Nithfdale, 
entered  i9th  Dec,  17191  decided  14th  March  1719-20. 

|,  pUto  T.  ypin  Erjkint  of  Balgownie,  entered  iQtb  Dec.  17191 
decided  14th  March  i7^9-2a 

^.  JOti^  ▼•  George  Earl  of  Kinmul  and  George  Hay  Drunfmond^  his 
eldeft  fou,  entered  18th  Qec.  lyij^,  decided  14th  March 
i7i9*2o. 

^.  D^  V.  David  Tbreiplafidf  eldeft  fon  of  Sir  David  Threipland 
of  Fingaft^  emered  1 8th  Dec.  17199  decided  14th  March 

jB*  Ditto  V.  ^ir  Janus  Stewart  of  GoodtreeSf  entered  i8th  Dec 
1719,  decided  14th  March  1719*20. 

9.  Pitt9  V.  Arthur  Balfmrt  elded  fon  to  Colonel  John  Balfour, 
and  the  creditors  of  the  deceafed  Robert  Lord  Burleigh,  en« 
tered  1 8th  Dec.  17 19,  decided  14th  March  17 19  ao. 

IP.  Ditto  V.  Jofnes  Lerd  Bargatn  and  his  gpardians,  Roiert  Dunm 
das  of  Aroiftoun,  one  ot  the  Senators  of  the  College  of 
Juftice,  and  John  Jollfy  Merchant  in  Edinburgh,  entered 
|8tbPcc«  1^191  decided  li^th March  iyi^*29t 

M?  Dim 
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It.  D'tito  ▼.  Hugh  Wallaci  of  Ingleftouni  entered  i8tb  Dee.  17191 
decided  14th  March  i7i9*2o, 

12.  Ditto  ▼.  Alexander  Baifte,  Advocatej  entered  iSdiDec.  17191 

decided  14th  March  1719-20. 

13.  Ditto  ▼.  Donald  McDonald  and  John  itifvari  of  GraDtdlji 

entered  i8th  Dec.  decided  14th  March  1719-20. 

14.  Ditto  V.  Patrick  Earl  0/  Afarchmont,  entered  1 8th  Dec.  I7i9» 

decided  14th  March  1715^20. 

» 

15.  Ditto  T.  Henrj  Scrifnfeaur^  eldeft  (on  of  John  Scrimfeoor,  late 

of  Bowbilli  entered  18th  Dec«  17 19^  decided  i4thMaidi 
17 19- 20. 

1 6.  Ditto  V.  Robert  Gordon^  ton  of  William  late  Vifcount  of 

Kenmotrei  entered  i8th  Dec.  17199  decided  i4thMaidi 
1719.20. 

17.  Ditto  Y.  AUffonder  Earl  of  Home  and  Anm  County  Dowofff 

of  Home,  entered  i8th  Dec.  17191  decided  14th  Umi 
1719-20. 

18.  Ditto  ▼.  Harie  MatsU  of  Kellte»  catered  aift  Dec.  1719^ 

decided  14th  March  i7i5>-20. 

19.  Ditto  T.  John  Forhes,  Adfocatc^  entered  21ft  Dec^  17191 

decided  14th  March  1719-20. 

ao.  Ditto  T.  John  Prefton,  oiAj  fon  of  the  late  Sir  Jolm  Pref- 
ton,  Bart,  entered  21ft  Dec.  17 191  decided  14th  Maid 
1719-20. 

ai.  Ditto  ▼.  John  Gordon,  fon  of  Alexander  late  Vifcouit  Ken* 
muire,  entered  aid  Dec*  1719J  decided  14th  Mardi 
I7I9-20. 

aa:  Dittos.  Colin  Mackenzie,  AdTocate9  entered  aiftDee.i7i9» 
decided  14th  March  1719-ao. 

33.  Ditto  ▼.  Ladp  Mary  Hamilton  of  Baldoon^  entered  a2d  DcCi 

17191  decided  14th  March  1719-20. 

34.  Ditto  r.  Charles  Crmgengelt,  entered  aoA  Dec.  17191  dedM 

a6th  March  1719-ao. 

35.  Ditto  T.  William  Martin  of  Harwood,  entered  i8th  Dec^ 

1719-201  decided  March  I719-20. 

The  following  appeali  were  alfo  decided  in  the  period  cos* 
prehended  in  this  Yohime ;  but  are  not  reported,  becaafe  die 
printed  cafes  were  not  found  in  any  coUeAton  fearcbed  foi  thai 
purpofe. 
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atf.  Tie  Commlffiontrs  and  Truftees  of  the  forfeited  Eftedee  r.  Donati 

Mackenzie  of  Kikowie:    this  appeal,  (entered  2tft  Dec. 

1 7 19),  was  brought  from  <*  an  interlocutory  fentence  or 

**  decree  of  the  Lords  of  Seflion  in  Scotland  of  the  3d  of 

.    "September  1719.'' 

Judgment  1 3th  January  1 7 20-1 . — A ftcr  hearing  counfel. 
It  is  ordered  and  adjudged^  thai  the  petition  and  appeal  he  £f 
milfedy  and  that  the  interlocutory  fentence  or  decree  tbereia  com» 
plained  of  be  affirmed. 

27.  The  CommiJUoners  and  Trujtees  of  the  forfeited  Eflates  r.  John 
^Earl  of  Ruglen  s  this  appeal  (entered  25th  March  1724.) 
-was  brought  from  <*  a  decree  of  the  Court  of  Delegates  ia 
"  Scotland,  made  the  6th  day  of  March  17249  praying  that 
^*  the  fame  might  be  reverfedi  and  that  the  judgment  and 
'*  decree  given  by  the  appellants  the  17th  of  Odiober  17209 
•*  might  be  affirmed.'* 

Judgment  i2th  Feb.  1724-5. — Counfel  for  the  appet 
lants  only  attending,  they  were  called  in  and  heard,  and 
withdrew ;  and  due  confideration  being  had  of  the  merits 
of  this  caufe,  It  is  ordered  and  adjudged^  that  the  decree  of  the 
Court  of  Delegates  complained  of  in  the  appeal  be  reverfedi  and 
that  the  judgment  and  decree  if  the  Commiffioners  and  Truftees 
of  the  forfeited  Eflates  be  afftrmed. 

a8.  The  Commiffioners  and  Truftees  of  the  forfeited  Eflates  v.  George 
Maclain  Portiooer  of  Prefton  :  this  appeal  (entered  26ch 
March  1724)  was  brought  from  <<  a  decree  of  the  Court 
"  of  Delegates  in  Scotland,  made  the  9th  day  of  March 
^*  1724,  praying  that  the  fame  might  be  reverfed^  and  that 
<<  the  decree  and  judgment  given '  by  the  appellants  the 
'*  17th  of  Auguft  1 7 19  might  be  affirmed." 

Judgment,   12th  Feb.  1724-5. — After  hearing  counfel, 

//  is  ordered  and  adjudged^  that  the  decree  of  the  Court  of  De^* 

legates  complained  of  in  the  appeal  be  reverfed ;  and  that  the 

judgment  and  decree  of  the  Commiffioners  and  Trujiees  of  the 

forfeited  Eflates  be  affirmed. 

2<f*  Gabriel  Napier  Writer  in  Edinburgh  v.  I^eter  Napier  of  Na« 
pierftoun  and  Margaret  his  wife  :  this  appeal  (entered  28th 
Jan.  1725-6)  was  brought  from  "  fevcral  interlocutors  of 
**'  the  Lords  of  Seffion  in  Scotland,  of  the  foth  and  20th 
**  of  November  1722,  the  25th  and  28th  of  June,  the  20th 
^^  of  November,  and  13th  of  December  1723,  and  an  in- 
•«  terlocutor  of  the  x  ith  of  July  1724." 

Judgment,  12th  Feb.  1724-5.— After  hearing  counfel, 
Jt  is  ordered  and  adjudged,  that  the  petition  and  appeal  be 
difmijedf  and  that  the  interlocutory  fentences  therein  complained 
<f  bt  affirmed  i  and  it  is  further  ordered,  that  the  appellant 

da 
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^  pMj  or  caufi  H  be  paid  to  fhoreJ^onJUntithifumoftQlnfit 
their  co/ls  in  refpiS  rf  the  faid  appial.   » 


Darinft  this  period  219  appeals  from  Scotland  appear  to  bavi 
been  entered^  of  wbicb  number  there  were 

Judgments  affirmed          .          «        •        «        •  78 

>■  I        —  retrerfed  or  altered    •        •        •        •  6a 

— ^- annulled  (as  noticed  in  the  Appendix)    •  ^ 

Appeals  withdrawn  or  difmiflcd           •        •        •  50 

remaining  on  the  roU  ijjth  Ma/  1727      t  4 
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J  CCESSORIUM  fiqmiur  prmapab.     See  IOm/s  muxed  Property 

"^^  No.  5c.  p.  a?4. 

As  of  ParuamaU  1693,  c.  9.  The  accoaots  of  a  magazine  keeper^ 
taken  and  verified  in  terms  of  this  ad»  needeS  not  be  verified  anew 
before  the  Court  of  Seifion.    No.  14.  p.  43.     • 

I  G«  I.e.  ao.  See  Forfatun/or  Treafim^  No.  59.  p.  274.  No. 
6$.  p.  298.  No.  71.  p.  331,  No,  7a.  p.  335.  No.  73.  p.  337, 
No.  79.  p.  349. 

*—  I  G.  I.  c.  20.  and  50.  A  perfon'e  liferent  efcheat  was  granted 
away,  for  not  complying  with  the  a£t  i  G.  i.  c.  20.  He  was  after* 
wards  attainted  ot  treafon  under  the  ad  i  G.  i.  c.  50.  This  laft 
ad  declared  that  all  eftates  of  which  the  forfeiting  perfon  was  in  pof- 
feffion,  prior  to  a  certain  period,  (hould  be  vefted  in  his  majefty,  and 
that  every  grant  made  by  his  majefty  of  any  part  of  fuch  eftate  (hould 
be  void :  the  erant  of  the  liferent  efcheat  made  within  this  period  was 
irab'd>  notwithftauding  the  provifos  of  the  laii-mentioned  aft.  No.  53. 
p.  241. 

4  G.  I.  c.  8.  Conftrudion  of  a  fpecial  provifo  therein,  relative 
to  a  gift  of  efcheat  in  favour  of  Simon  Lord  Lovat.  No.  53* 
p.  241. 

—  5  G.  I .  c.  22.  This  zBl  having  limited  a  certain  time  for  prefent* 
ing  exceptions  to  the  Court  af  Seffion  aeainft  a  forfeiture,  a  perfon 
who  prelented  his  exceptions,  in  one  charaSer  could  not,  after  expira* 
tion  of  the  time  limited,  reply  in  another  charader«  though  he  held 
both.    No.  57.  p.  263.    No.  6u  p.  280. 

jii^tuScation.    A  charge  was  given  to  a  fon  to  enter  heir  to  his  uncle 
and  mother,  and  adjudication  was  had  thereon ;  but  the  fiither  being 
found  to  be  fiar,  this  firft  adjudication  was  reduced.    No.  27.  p.  ^9. 
A  fon  refufing  to  fubjed  himfelf  to  his  father's  debtSt  had  no  title 
to  impugn  an  adjudication  of  his  father's  fee*    IBiiL 

The  court,  in  a  cafe  confidered  to  be  doubtful,  havioff  fuftained 
an  adjudication  for  the  principal  fum  and  intereft,  wiitotii  maecmmda^ 
tiottf  pendltUtf  and  ixpenca  whaifoever  /  the  adjudication  being  con^ 
firmed  upon  appeal,  the  latter  part  of  the  judgment  of  the  cooit  wa§ 
ICTcrftd.    No.  48.  p.aii. 
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jlJjudUattonm 

In  an  a£iioQ  of  mails  and  duties  brought  hj  an  adjudgtr,  tbe  de« 

fender  made  various  obje^ions  to  the  adjudication  as  irregular,  and 

overpaid  ;  upon  the  adjudeer  findine  cauiioo  to  repeat  ovcr-pajments, 

thtfe  objc^ions  were  repelled,  leaving  to  the  defender  his  rcnicdj  by 

declarator.    No.  122.  p.Jju 

AhmenU    A  father  granted  a  bond  of  provifion  to  a  younger  foo>  in  a 

certain  fum,  binding  himfelf  and  his  heirs  to  aliment  bim  till  2i»  or 

to  pay  intereil  on  the  bond :  the  mother  married  a  fecpnd  hafbondf 

and  in  her  marriage  contra£l  flipulated  for  a  power  of  dimcntuw  ber 

faid  younger  fon,  out  of  her  Jointure  from  her  firft  huHMuid :  ra  an 

a^ton  by  the  afllgnee  of  the  faid  younger  fon  againil  his  elded  brother 

for  intered,  as  not  having  been  alimented  by  his  father's  heirs,  fuch 

intereft  was  decreed  for,  and  the  mother  was  found  to  have  alimented 

the  younger  fon  gratii.    No.  lyj,  p.  6ii, 

JtinuaUent,  ^  Two  tradefmen  having  cont rafted  to  clothe  a  regimeot, 

and  to  divide  equally,  under  a  penalty ,  the  fiun  to  be  received  by  virtoe 

of  an  ailtgnment  o(  off-reckonings ;  one  got  poflefDon  of  the  whole 

fum,  and  being  decreed  by  the  Court  of  Sellion  to  refund  to  the  otbery 

but  without  intereft,  tbe  judgment  was  reverfed,  and  the  refpondeot 

ordered  to  repay  with  intereft  from  the  time  of  receiving  the  money. 

No.  36.  p.  147. 

Aliments  to  children  were  to  be  imputed  to  the  rents  of  the  yean 
in  which  th^  were  paid,  and  not  to  be  dedudttd  out  of  the  annual* 
rents  oue  byafador.    Uo.  85.  p.  380. 

A  loan  of  money  agreed  to  be  repaid  by  a  certain  day,  bore  intereft 
after  that  day*  though  no  intereft  was  fttpulaced  for :  exchange  and  re« 
exchange*  which  the  borrower  agreed  to  pay 9  alfo  bore  intereft  ifrom 
the  day  of  payment.     No.  131.  p.  582. 

In  a  decree  for  payment  of  a  certain  fum,  part  was  diftinguiihed  as 
principal  bearing  intereft,  and  part  as  intereft  only.    Ibid. 

See  FaSor^  No.  85.  p,  380. 
jlfftoL    A  ppellants  not  appearing  on  the  day  appointed  for  beario^ 
their  appeal  was  difmilfed  with  cofts.    No.  5.  p.  11. 

An  appeal  competent,  though  objcdio^  made  that  it  involved  the 
fentence  of  a  prefbytery.     No.  6.  p.  i2. 

An  appeal  competent  from  a  decree  in  16989  and  interlocutor  in 
If  08,  though  objeftion  made,  that  a  decree  in  17079  confirming  thst 
sn  1698,  was  not  appealed  from.     No.  7.  p.  i6. 

In  the  cafe  of  an  appeal  bronght  for  delay,  the  refpondent  was 
found  entitled  to  fuch  intereft  as  he  might  have  cntitlsd  himfelf  tO| 
by  regiftering  the  horning,  had  he  not  been  reftrained  by  the  appcd. 
No.  17.  p.  59. 

Decrees  ot  the  Court  of  Jttfliciary  reverfed  upon  appeaL  No.  to* 
p.  69. 

In  an  action  of  declarator  of  traft,  decree  was  given  holding  tltf 
defender  as  confefied  upon  an  account  of  charge  and  difcharge  givea 
in  by  the  purfuer ;  and  he  was  ordered  to  denude.  Afterwards,  upon 
the  defenders'  application,  the  Court  allowed  him  ten  days  longer  10 
give  in  his  accounts;  but  before  the  expiration  of  thefe  ten  days  he 
brought  his  appeal  againft  certain  interlocutors,  and  anoogft  others 
againft  the  interlocutors  holding  him  as  confeflcd»  and  ordering  htn 
to  denude.  After  the  determination  in  the  firft  appeal,  the  demder 
applied  to  the  court  to  have  liberty  to  kitc  in  his  accounts  in  ten  day% 
as  aUowed  by  the  interlocutor  betore  toe  appeal  ^  but  il  in»  fem 
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that  his  right  wa«  eztinguifliedy  and  he  was  ordered  to  denude  in  terms 
of  the  decree  affirmed  by  the  Houfe  of  Lords.     No.  92.  p.  409. 

The  Court  of  Seffion  having  refufcd  to  put  Mr.  Haldane  (who  had 
obtained  the  King's  letter  of  appointment  as  an  ordinary  Lord  of 
Seffion)  upon  trial  for  what  the  Court  deemed  want  of  due  fenrice,  as 
an  advocatet  au  appeal  by  from  that  determination  of  the  Court. 
No.  95.  p.  43a. 

Interlocutors  revericdt  and  an  agreement  relatiTC  thereto  adjudged^ 
0f  ctmfent.    No.  107.  p*  471*    No.  130.  p.  577^ 

A  purfuer  who  had  prentiled  in  a  reduftion  of  certain  bonds,  craved 
that  tner  might  be  dchvered  up  to  him  by  the  clerk,  but  the  defender 
having  ftated  that  he  meant  to  appeal*  and  the  Court  having  ordered 
the  bonds  to  remain  in  procefs»  and  not  to  be  delivered  up  without  a 
freih  warrant,  their  judgment  was  affirmed.  No.  127.  p.  558. 
jtrbitrntitm.  On  a  day  appointed  by  two  arbitrators  for  determining  a 
matter  fubmitted  to  them,  one  oi  them  declined  to  ad,  and  the  overf- 
maU  thereupon  pronounced  an  award:  the  Court  having  reduced 
this  award  as  incompetenty  the  judgment  was  reverfed.    No.  87. 

P-  391* 
Jirt  and  Pari.    See  Sfmhiif  No.  o6.  p»  431. 

jfjffignatiQn,     Sw  Fonm  Deeds y  Ko  r.  p.  i. 

Battery  pendente  Bu.  Circumftances  inferring  this  crime :  though  decree 
taken  in  the  civil  a^Uoo,  recourfe  might  alio  J^e  had  to  the  penal. 
No.  16.  p.  55* 
%  Bona  fide  Ctnifumptumm  A  fuperior  being  in  poffeffion  by  a  declarator  of 
non-entry,  and  found  not  tol>e  obliged  to  admit  an  univerfity  for  hjs 
vafial,  but  fuch  proper  perfon  as  they  ihould  nominate,  was  neverthe- 
lefs  obliged  to  account  for  the  rents  fince  the  charter  was  offered  to 
him  by  the  univerfity,  he  having  dedudtion  of  his  cafualties,  as  if  the 
old  vafTal  had  then  entered.     No.  40.  p.  172. 

An  adjudication  obtained  in  1678,  having  been  found  to  be  extin- 
guifhed  by  receipt  of  rents ;  in  a  fubfequent  adion  of  count  aqd 
reckoning,  the  Court  having  found  the  defence  oi  bona  fides  fufficient 
to  liberate  till  the  date  of  the  interlocutor,  finding  the  adjudication 
compenfed,  and  that  the  defenders  were  not  put  m  mala  fide  by  the 
citauons  and  arreftments,  the  Judgment  was  reverfed,  and  they  were 
ordered  to  account  from  the  date  of  the  arreftments  ufed  at  com- 
mencement of  the  previous  aftion.     No.  91.  p*  405. 

Bona  fide  payment.  A  purchafer  at  a  judicial  fale  having  paid  a  bona  fide 
debt  to  creditors  ranked  before  him ;  in  accounting  to  creditors  who 
were  prior  to  both,  had  allowance  of  fuch  bona  fide  payment,  but 
ad^ioa  of  repetition  was  referved  to  the  prior  creditors.     No.  69. 

p.  a  17. 
Burgh  RojaL  The  Court  of  Seffion  having  found  that  the  butchers  of 
Edinburgh  (hould  be  reftrained  from  rinding  tallow  for  fale,  and  that^ 
the  magiitrates  could  oblige  them  to  fell  tbeir  tallow  at  a  certain  price 
to  the  <candlemaker8,  which  was  in  terms  of  a  bye*1aw  of  the  magi* 
Urates,  ratified  by  a  private  adl  of  paHiamcnt,  the  judgment  was 
reverfed.    No.  31.  p.  124. 

It  was  a  relevant  ground  to  annul  an  election  of  magiftrates,  that 
the  pmvoft  had  unwarrantably  imprifoned  fome  of  the  ele6tors,  during 
the  time  of  the  eleftion,  with  an  intention  to  prevent  their  giving 
their  votes  at  that  ckAion.    No.  102.  p.  452. 

Buuhm* 


§14  I   K    D    £   X. 

Swtchers,  The  a  A  of  parliament  1^40^  c.  tt%.  foitiMdtog  biitchdv  to 
rind  or  mdt  tallow»  fovad  to  be  in  defuetude*    No.  ^  i-  p   1^4. 

CauiUmer*  A  perfon  who  had,  without  confirming,  intrometted  with  fail 
father's  effrdi.  which  were  left  to  him  by  wfll  for  payment  of  debta* 
waa  upon  application  of  the  creditors  ordained  to  intromct  with  the 
effeda  upon  inventorying  the  fame^  and  finding  caution  to  make  the 
iame  forth-coming ;  be  accordingly  found  caution^  and  upon  a  fobfc* 
ouent  application  for  fummary  intromtflion  with  fome  of  the  effc6b, 
tne  Court  refufed  the  fame»  and  ordained  him  to  confirm  the  tcfta* 
nent  and  profecute  in  common  form  \  but  he  neither  inTcntoried  the 
tSe^,  nor  confirmed  the  teifament ;  the  cautioner  waa  liable  for  the 
(  whok  goods  intrometted  with.     No.  42.  p*  183. 

Vide  SoSdum  etfro  ratOf  no.  105.  p.  46^. 

Claafi*  An  eftate  was  entailed  by  a  perfon  to  himfetf^in  liferent^  mad  to 
his  eldeft  fon  and  the  heirs  male  of  his  body»  whom  failing  to  the 
entailer  himfelf,  whom  faiUng  to  his  fccond  and  third  (bns»  Sce^  whom 
all  failittff  to  the  entailer's  neareft  heirs  and  affignees :  another  eftate 
was  entailed  to  the  fccond  fon  of  the  former  entailer,  and  the  heira 
male  and  female  of  his  body^  whom  filing  to  the  (aid  former  entailers 
and  his  heirs  male  of  tailzie  and  provifion  in  the  former  entail :  alter 
failure  of  the  inftitute  in  the  fecond  entail,  and  the  heirs  male,  and 
female  of  bis  body,  the  heir  male  of  the  firfl:  entailer  fuoceeded  to  the 
eftate  contained  in  the  fecond  entail.    No.  2l»  p.  76. 

The  Court  of  Seffion  having  founds  that  the  irritancy  of  the  oon« 
travener's  right  in  the  entail  of  Reccarton  did  only  refped  the  heirs 
female,  and  not  the  heirs  male^  their  judgment  was  revcrfed.  No.  29* 
p.  no. 

A  minifter  who  was  alfo  patron  of  his  parifli,  having  been  deprived 
of  his  benefice  by  the  prcfbytery,  conveyed  his  right  of  patronage  to 
a  purchafer,  referving  his  own  right  as  minifter,  or  preacher;  the  Court 
having  found  that  the  difponee  had  not  the  right  of  prefenting 
during  the  grantor's  lifetime,  the  judgment  was  reverfed.    No*  Si. 

The  grantor  of  a  deed  obliged  himfelf  and  his  heirs  male,  and  of 
tailzie,  provifion,  &c.  upon  iaHur^of  heirs  male  of  his  own  body,  and 
iMTf  mate  ^tln  defieadtmtt  o/iu  body,  to  refign  the  lands  for  infeft- 
aicnta  to  bis  daughtere,  and  the  heirs  auk  of  their  bpdies  without 
divifioo,  ftc.  \  in  a  competition  between  the  heir  male  of  the  hoAj  of 
his  ddeft  dau j^bter,  and  a  jperfon  claiming  as  heir  male  of  the  de* 
fcendanta  of  hu  bodyt  the  tormer  was  preferred.    No.  119.  p.  5^4. 

CMege  ff  Jmfki.  Mr.  Haldane,  who  had  been  a  member  of  the  fiwd* 
ty  of  advocates  for  feven  years ;  but  who,  by  being  a  member  of  parlia« 
nent^  and  a  commiffioner  for  the  forfeited  eftates,  during  great  part 
of  that  time»  did  not  then  attend  in  the  coUm  of  juftice^  was  nc* 
vcrtheleb  qualified  to  be  a  Lord  of  Sefiion.     No.  95.  p.  422. 

Cm^itifaiim.  In  a  fufpenfion,  the  fufpeodePs  plea  of  compcn&tioa 
wasrejefied.    No.  54.  p.  249. 

A  bond  granted  by  the  Earl  of  Panmuir  was  conveyed  to  an  onarw 
oos  afiignee  on  2 ift  April  1716 ;  b]r  ^  aA  of  parliameiit  pafled  M 
7  th  May  17169  his  lordflup  was  attainted  of  treidbn  fnm  November 
1715.  The  original  holder  of  the  bond  in  Januaiy  171 7  adtnow 
Icdged,  upon  oatb,  that  he  had  porchafed  in  Aprtt  or  May  1716^ 
from  Lady  Panmuir«  as  her  huihand's  attorney,  a  quantitr  <^  ghdat 
and  had  paid  her  the  price.  The  truftees  for  ferfeiturca  UMind,  that 
the  bond  waa  compen&ted  againft  the  affigneei  and  that  aa  anvftmeac 


INDEX.  «aS 

CompenfaiioH* 
ufed  againft  the  debtor  on  9th  May  1716,  and  a  horning  Hgneted  on 
26th  Odiober  thereafter,  were  no  fufficient  intimation  of  tne  aflign« 
ment ;  but  their  judgment  was .  reverfed  by  the  court  of  delegates, 
and  fuch  rnrerfal  affirmed  on  appeal.     No.  82.  p.  368. 

Cofit  of  Affed  and  E^pences  of  Procefs.    5/.  cofts  given  to  one  of  feveral 
refpondents.     No.  4.  p.  8. 

40/.  gtven  againft  appellants  who  did  not  appear  on  the  day  ap« 
pointed  for  heanngi  though  no  recognizance  had  been  entered  Into.     No* 

5-  p  II. 

Direttions  gtren  to  the  Court  of  Semon  (on  petition)  how  to  levy 
thefe  cofta.     Ibid. 

Expences  of  the  court  below  given  to  an  appellant.     No.  8.  p.  ig^ 

Proceedings  on  the  mode  of  afcertaining  the  amount  of  thefe  ex* 
pences.    Und. 

40L  cofts  giren  againft  an  appeDant,  a  minor.    No.  lo.  p-  28. 

Expences  of  the  court  below  given  againft  a  refpondent.    No.  I4« 

P-43- 
40/.  cofts  given  againft  an  appellant.     No.  16.  p.  55. 

Ditto  ditto.    No.  17.  p.  59. 

30/.  ditto.     No.  33-  p.  134* 

Two  tradefmen  having  contraded  to  clothe  a  regiment,  and  to  dU 
vide  equally,  under  a  penalty,  the  fums  to  be  received  by  virtue  of  an 
affignment  of  off'-reckonings.  One  got  poffeffion  of  the  whole,  and 
being  fued  by  the  other,  whofe  claim  was  reftri£led  to  a  fmaller  fum 
than  demanded,  he  was  decreed  by  the  court  to  refund,  but  without 
ezpences :  on  appeal,  the  judgment  was  reverfed,  and  the  court  was 
ordered  to  caufe  the  expences  of  the  appellant  to  be  taxed  and  afcer* 
taioedi  and  forthwith  paid  by  the  refpondent.     No.  36.  p.  147. 

The  appellant  having  complained  by  petition  that  the  Court  of 
Seffion  had  not  caufed  his  expences  to  be  taxed  and  afcertained,  and 
paid  to  him  in  terms  of  the  judgment  of  the  Houfe  of  Lords,  pro- 
ceedings thereon  : — a  fum  allowed  to  the  complainant  for  his  fubfc* 
queot  expences  in  taxing  the  expences  formerly  awarded.     Ibid. 

A  perfon  having  right  to  the  balance  of  the  price  of  aa 
eftate,  which  price  was  ftipulated  for  in  an  agreement  with  pc« 
jialty,  obtained  decrees  in  feveral  a6lions  for  principal  and  intereft  ; 
and  in  the  laft  of  thefe  a6lions  infifted  for  expences  of  all  the  former 
a^*ons ;  the  court  having  refufed  to  grant  thefe  expences }  on  appeal 
the  judgment  was  reverfed,  and  the  court  was  ordered  to  caufe  the 
expences  of  all  the  adliond  to  be  taxed  and  paid  to  the  appellant.   No. 

Sttbfequent  proceedings  on  two  complaints  by  the  appellaftt,  that 
the  court  had  not  taxed  fuch  expences :  the  Hctife,  by  a  committee, 
taxed  the  expences  of  the  court  below,  and  cofts  of  thefe  two  coza?* 
plamtSy  and  ordained  the  fame,  amounting  in  all  to  6j  1/.  4r.  4{</. 
to  be  paid  by  the  respondent^  a  minor,  and  his  tutors  and  curators. 

Hid. 

Expences  of  the  court  below,  and  30/.  cofts  of  appeal  given  to  mi 
appellant.     No.  40.  p.  172. 

30/.  cofts  given  againft  ah  appellant.  No.  41.  p.  178. 

40/.  Ditto  No.  42.  p.  183. 

Ditto    ditto  No.  47.  p.  209. 

Ditto    ditto  No.  52.  p.  234. 

ao/*  Ditto  No.  54.  p.  249. 
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C^JIt  of  Apptal  and  Expeuces  of  Procefs* 

m/.  co(U  given  tgainft  an  appclbot.      No.  55.  p  154. 

3c/.  Ditto  No.  59.  p.  »59. 

60/.  Ditto  ^  No  69.  p.  317. 

An  heir  having  fuccccded  aeai^ft  a  pcrfon,  in  the  place  of  a  jndkol 
faftor,  in  an  a^ion  of  removing  and  in  a  count  and  reckoningi  but 
not  to  the  full  extent  of  hit  claimSf  the  Conrt  refufed  him  his  ex* 
pences :  but  their  judgment  was  revcrfed*  and  they  were  ordered  to 
caofc  the  ezpences  and  damages  of  the  appellants  to  be  taxed  and 
afoertained  according  to  the  reffulations,  when  defenders  are  liu^ous» 
and  when  fo  a£certained  to  be  forthwith  paid  to  the  appeUants. 
No.  85.  p.  380. 

Upon  complaint  to  the  Houfe  of  Lords  that  they  had  not  cao£ed 
thefe  expences  and  damages  to  be  taxed  purfuant  to  faid  order,  the 
Houfe,  by  a  committee,  taxed  the  expences  at  640/.  which  fum  they 
ordered  the  rcfpondent  forthwith  to  pay.    IbU. 

In  an  a&ion  relative  to  the  commencement  of  mJa^fiJtt^  the  Court 
having  found  that  the  fame  did  not  commence  from  the  date  of  cita- 
tion and  arreftment,  but  from  the  date  of  the  decree  in  a  fenner 
adion,  and' refufed  the  purfuer  his  expences  in  both  $  on  a  rcverlalof 
the  judgment  on  appeal,  it  was  ordered  that  the  Court  Ibould  tax  and 

•  afcertain  the  expences  in  the  hft  a£^ion,  and  that  the  lame  (hoold  be 
then  paid  to  the  appellant.    No.  91.  p«  405. 

The  appellantb  having  failed  to  appear  on  the  day  appointed  for 
hearing,  the  refpondents  were  heard,  and  the  judgment  affirmed  with 
100/.  cods.    No.  96.  p.  431. 

One  of  the  defenders  in  a  fpu3zie«  who  was  an  officer  in  the  king% 
fervice  during  the  rebellion,  being  aiToilzied,  petitioned  for  hiscx* 
pences,  which  were  refufed  by  the  Court ;  but  the  judgment  wa^t  re- 
verfed,  and  the  Court  was  ordered  to  tax  and  afcertain  Uiefe  expences. 
No.  io8.  p.  477. 

30/.  cofts  given  again  ft  an  appellant.      No»  no.  p.  488. 

40/.  cofts  given  to  one  of  the  refpondents.    No.  1 12.  p.  499. 

Truft  bonds  granted  conditionally,  if  the  grantor  ffioold  procure 
two  commiffions  neld  by  the  grantee,  in  confequence  of  reiignatioas 
which  he  then  executed,  were  reduced  upon  the  ground,  that  thovh 
the  grantor  held  the  refignations  in  his  hands,  he  did  not  piocure  toe 
new  commiflions  in  virtue  thereof,  but  in  confequence  of  other  ncaos 
and  confiderjitioos ;  but  the  Court  having  refuted  the  purfuer  his  ex* 
pences,the  judgment  was  reverfed,  and  the  Court  was\ndered  to  canic 
thefe  expences  to  be  taxed  and  afcertained,  and  forthwith  paid  to  the 
'  purfuer.    No.  127^  p.  5^8. 

5o/»  cofts  given  aninft  an  appellant,  executrix  of  the  perba 
againil  whom  tne  interiocutors  were  pronounced*    No.  1x8.  p.  561. 

50/.  cofts  given  againft  an  appellant ;  fubfequent  proceedings  rela- 
tive thereto;  and  an  order  made  to  pay  by  a  day  certain,  bebit 
cfcheating  the  recognizance.     No.  131.  p.  582. 

5/.  cofts  given  againft  an  appellant  who  had  deferted  his  SfpoL 
No.  13s*  P-  S^o. 

6qI.  cofts  given  agaiaft  an  appellant.    No.  136.  p.  607. 

8o/.  Ditto    ^  No.  137.  p.  611. 

Courtefy.     An  heirefs's  infeftment,  reduced  after  her  death  for  informa* 

*  lity,  but  not  challenged  in  her  lifetime,  was  fufficie&t  to  fopport  the 
oourtcfy.    No.  '44.  p.  19  s. 

Aa 
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Cwtttgfy. 

An  hctreft  beinfr  rqwned  againft  certain  deeds  executed  by  her 
when  a  minori  with  confent  of  a  major  huiband*  on  the  ground  of 
minontv  and  lefion;  after  her  death  fuch  confent  excluded  the 
hufband's  courtcfy.  No  78.  p.  346. 
Cre£i9ri  of  a  DefnnB.'^M  of  SeJeruni,  1662.  After  the  expiration  of 
fix  months  from  the  death  of  a  debtor,  one  creditor  cited  the  execu- 
tor in  an  a6kion  of  conftitution  on  the  i8th  of  June,  and  on  the  fame 
day  the  executor  cited  that  Creditor!  and  another,  to  whom  the  de« 
ceafed  had  ?iven  a  general  affignation  of  rents,  &c.  in  a  multiple 
poinding ;  Uiis  general  affignee  afterwartSs,  on  the  27th  of  June^ 
cited  the  evecutor  in  an  a^ion  of  conftitution ;  the  creditor  giving 
the  firft  ciution  alfo  got  the  firft  decree  of  conftitution,  and  was  by 
the  Court  preferred  to  the  other  ;  but  the  judgment  was  reverfed  amd 
both  were  prefer  red  ^iirr^^«  No.  109.  p.  483. 
Deaih'ied*  The  Court  having  found  that  death-bed  could  be  pleaded 
by  an  heir  cut  off  by  two  prior  deeds,  and  that  it  could  be  pleaded 
by  creditors;  their  judgment  was  reverfcd.     No.  iii,  p.  493. 

Did  contracting  the  ficknefs^  at  the  time  of  execuung  the-  deed, 
cottftitute  death-bed  ?    Ibid* 

A  minor,  with  confent  of  his  curators,  could  net  gratuiton(ly»  on 
death-bed,  alter  the  fettlements  of  his  eftates.    No.  1 89.  p.  564. 
Deed  itt  Writ, 

Defofttum.  The  depofitary  of  a  South-Sea  fubfcription  was  warranted 
m  paying  money  and  accepting  ftock,  as  the  principal  mufthave  done 
in  terms  of  an  a6k  of  parliament.  No*  131.  p.  582. 
tfcheat.  An  zBl  of  parliament  at  the  time  of  the  rebellion  in  17  r  c*  having 
ordained  perfons  fummoned  by  the  crown  to  appear  before  the  Court 
of  Jnfttciary,  and  find  caution  for  their  good  behaviour  under  the 
pain  of  liferent  efcheat,  &c. ;  and  the  liferent  efcheat  of  a  perfon 
failing  to  appear,  having  been  adjudged  and  granted  to  a  donatory  ; 
though  there  was  no  previous  declarator,  the  rents  were  ordered  to  be 
paid  to  the  donatory ;  but  the  creditors  who  were  real  at  the  time  of 
the  falUng  of  the  eicheat,  were  ordered  to  b^  charged  on  the  eftate  ia 
doe  courle  of  law.    No.  < 3.  p^  241. 

An  eftate  having  been  fettled  by  entail  upon  a  perfon  in  liferent* 
and  a  certain  feries  of  heirs  in  fee»  with  the  burden  on  the  liferenter 
of  an  aliment  to  the  firft  fubftitute ;  the  liferenter  forfeited  hta 
liferent  efcheat  for  treafon ;  the  Court  of  Seffion,  in  a  competition 
with  the  donatory  of  efcheat,  having  granted  an  aliment  to  the  fiar, 
their  judgment  was  reverfed.     No.  101  •  p.  449. 

A  father  conveyed  his  eftate  to  a  truftee  for  certain  purpofes ;  after 
the  father^s  death,  the  truftee  fold  part  of  the  eftates,  and  bond  for 
the  price  was  taken  in  the  name  of  the  trufter's  fon,  who  of  fame  date 
granted  a  back-bond  to  the  truftee  in  terms  of  the  father's  truft  deed  ; 
the  fon  was  afterwards  denounced  for  treafon,  and  liis  efcheat  granted 
to  a  donatory ;  but  he  fubfequently  granted  an  aflignation  to  his 
fiuher's  truftee,which  in  a  competition  with  the  donatory  was  fuftained. 
No.  135.  p.  607. 

The  donatory  having  confented  to  a  decree  of  preference  to  children 
for  their  provifions,  and  having  contended  that  this  confent  did  not 
extend  to  creditors,  who  were  preferred  to  the  children,  and  pcti* 
tioned  to  be  heard  againft  them,  the  petition  was  refufed.     Ibid* 
Expenfift  vide  Cofis  of  Apftai^  and  Expencet  of  Profeft^ 

« 
S  f  z  FaSor^^ 


fiar  INDEX. 

^  Fa3or,  A  perforr  who  had  become  furety  for  a  judicial  fzftor,  anl 
afterwards  had  a  deputatioD  from  him,  could,  by  no  right  acquired 
during  the  fa^kory,  invert  the  heir's  poffeffion ;  nor  could  he  retiia 
poflcfilon  till  hi»  claims  were  paid«  but  was  to  fue  for  them  asacooidi* 
No.  85.  p.  380. 

He  was  found  liable  In  terms  of  the  a^  of  fcdenint,  51ft  Julf 
1690,  in  annual-rent  for  what  he  received,  or  might  have  reaind, 
within  one  year  after  the  fame  grew  due: — He  was  entitled  toao 
fa€ior-fee«  having  difturbed  the  pofleflion  of  the  fa^or  hj  virtue  d 
other  rights  and  titles  in  his  perfon.     Ibid. 

A  foreign  fa^or  having  advifed  his  correfpondents  that  hehaddif- 
pofed  of  a  cargo,  and  (hipped  returns  for  it,  on  both  of  wfaidiiie 
charged  commillion  ;  he  afterwards  brought  an  action  againft  the  cor- 
refpondents, alleging  that  he  had  (est  his  own  goods,  and  had  not 
received  proceeds  for  them  ;  but  he  was  not  allowed  to  prove  bd% 
contiary  to  his  correfpondence.     No.  135.  p.  534* 

The  knowledge  of  the  ihipmafter,  though  iuper-cargo  and  put 
owner,  was  not  relevant  a^inft  this  correfpondence.  IHd. 
faija  Demonfiratio.  Major-General  Th&mat  Gordon,  Laird  of  Aochia- 
toule,  was  attainted  by  a^  of  parliament;  and  the  commifBooenof 
forfeitures  feized  the  eftate  of  jilexander  Gordon,  whofe  dcfcriptkm 
agreed  in  every  thing  with  the  attainted  pcribn's,  except  the  chnftiaa 
name ;  but  upon  exceptions  taken  to  the  Court  of  Seifion,  the  iaaat 
was  annulled.    No*  60.  p.  278. 

The  attainder  and  forfeiture  of  Ak*andtr  Farquharfon  did  oot  aM 
a  perfon  of  the  fame  fumame  and  defcription,  but  bearing  the  chiif- 
tian  name  of  Pairici,  >No.  74.  p.  340* 
Fuur*  An  eftate  bcin^  fettled  by  an  heirefs  to  her  hu(band  and  hotif 
in  coniunfb  fee  and  liferent,  and  the  heirs  to  be  procreated  between 
them  in  fee,  whom  failing  to  the  huiband,  his  neare&  lawful  heiiB  and 
aflurnees,  the  huft>and  was  fiar.     No.  27.  p.  99* 

The  proprietor  of  an  eftate  burdened  with  apprifings,  djiog,  Vt 
two  lifters,  whofe  hufbands  entered  into  a  fubmiffion  for  themfehe^ 
and  as  taking  burden  upon  them  for  their  wives,  with  a  perfoo  1A0 
had  or  appeared  to  have  right  to  thefe  appriAngs ;  by  the  deCTce  aibi- 
tral  they  were  decreed  to  be  conveyed  to  the  hu(banas  and  their  wives, 
the  humands  paying  the  price ;  the  wives  were  fiars  of  thele  apprilii^' 
No.  35.  p.  144« 

A  houfe>  part  of  the  conqueil  of  a  Brft  marriage,  was  difpooed  to 
a  perfon  and  his  wife  in  conjunfi  fee  and  h'ferent,  and  to  tackini 
of  the  marriage  in  fee,  whom  failing  to  the  heirs  of  thehoftaad; 
the  huftand  being  fiar  might  fettle  the  liferent  thereof  onafecood 
wife.     No.  90.  p.  399. 

See  Forfeiture  for  Treafom,  No.  76.  p.  34a. — No.  77.  p.  34J» 
Fhr  aifolttti,  Rmited,  In  a  (bn's  marriage  contrad,  it  was  covenaoted 
on  the  part  of  the  father  that  lands  and  hereditaments  of  a  ceftata 
annual  value  were  to  be  fettled  and  affured,  fo  as  the  fame  SaoxA 
come  to  and  be  veiled  in  the  eldefl  ion  of  the  marriage,  and  odKf 
lands  and  hereditaments  to  remain  to  the  fonU  ufe,  refernog  ^ 
father's  liferent  of  pait;  the  fon  was  fiar,  and  by  his  hood  boo&d 
the  heirs  of  the  marriage.     No.  70.  p.  3S4. 

A  father  granted  an  abfolute  difpoution  to  his  fon,  which  vtf 

not  completed  by  infeftment,  or  by  making  up  fchedulei  in  tcnss 

thereof;  the  fon  afterwards  joined  with  the  father  in  makiagtwo  o^^r 

fettlements  of  the  eftatCi  and  the  father,  who  ftill  continued  in  poflcifiMf 

graotcd 
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l^ar  alfolute,  limtei. 

S anted  a  Jifpoiition  to  a  third  party  after  the  foD's  death  ;  the  Conrt 
ving  found  that  thcfe  poftcrior  difpoiitions  were  not  to  be  of  preju- 
dice to  the  fon's  creditors,  the  judgment  was  reverfed.  No.  1 1 1.  p.  493. 
A  claufe  of  return  to  the  grantor  of  a  deed,  after  failure  of  heirs 
male,  did  not  difable  the  heir  male  in  poflVflion  gratuitoufly  to  alter 
in  favour  of  his  daughters.     No.  129.  p.  564. 

Nor  did  a  fimple  dcftination  to  heirs  male  In  feveral  prior  deeds 
hinder  this.     Ibid, 
futr  and  Lifanntet.     The  Court  of  Seifion  having  found  that  a  fiar 
had  the  right  to  cut  and  fell  woods  growing  on  part  of  an  eftate  that 
1»a8  lifei^ted,  the* judgment  was  rcverfed.     No.  100.  p.  443. 

An  eftate  was  entailed  npon  a  perfon  in  liferent,  and  a  certain  feries 
of  heirs  in  lee,  with  the  burden  on  the  liferenter  of  an  aliment  to  the 
firft  fubftitute ;  the  liferenter  having  forfeited  his  liferent  efcheat  for 
treafon,  and  the  Court  of  Seifion  having,  on  a  competition  with  the 
donatory,  granted  an  aliment  to  the  fiar,  their  judgment  was  reverfed* 
No.  loi-  p.  449. 
Foreign.    A  perjfon  refiding  in  London  brought  an  a£lion  on  a  promiflcny 
note  in  Scotland,  againrft  which  ufory  warpleaded  but  repelled ;  the 
clerk  was  ordered  to  retain  the  note  in  court,  till  the  purfuer  ibould 
transfer  to  his  agent  in  Scotland  a  collateral  fecurity  in  ftock,  which 
had  been  granted  by  the  defender.     No.  iij;.  p«  51I' 
JPoretgm  decree.     A  judgment  of  the  Court  of  King's  Bench  having  been 
.  recovered  by  the  admin iftratrix  of  a  copartner  in  a  trading  company 
againft  the  ca(hier»  and  being  fued  on  in  the  Court  of  8effion,  this 
.judgment  was  fuftained,  the  purfuer  inftni6^ing  that  bis  Either  was  a 
-  copartner,  and  that  the  defender  was  cafliier,  and  had  intromiffion  to 
'  make  him  liable.     No.  38.  p.  162. 
Foreign  Deeds.     An.  alignment  of  a  bond  (both  being  executed  in  Eng« 
land,  and  in  the  Englifli  form)  intimated  by  letter  only,  found  to  be 
preferable  to  a. poftcnorarreftment.     Np.  1.  p*  ib 

The  judgment  finding  that  the  law  of  Scotland  (hovld  regulate  tUa 
caCe,  was  teverfed.     Ibid, 

It  wasno'nulKty  in  a  bond  that  it  was  executed  in  England  iodie 
Scotch  form.  No.  11  a.  p.  499- 
Forfeited  Efiaies^  Commiffionere  for  the.  By  feveral  ads  of  parltanieiit, 
the  claims  relative  to  forfeited  eftates  were  to  be  entered  before  the 
commiffioncrs  by  a  day  certain  ;  in  certain  cafes  application  was  to 
be  made  to  the  Court  of  Seifion.  A  perfon  miftakin^  his  remedy* 
applied  to  the  Court  of  Sefiion  and  obtained  a  judgment  m  his  fevoilr  ; 
but  that  was  afterwards  ( among  others)  annulled  by  the  Houfe  of 
Lords,  fur  want  of  jurifdidion  :  he  then  entered  a  claim  before  the 
truftees  which  they  refnfed  to  coni]der,a8  not  having  been  entered  with« 
in  the  time  limited ;  and  an  appeal  to  the  Court  of  Delegstes  was  aUb 
refufed,  *'  leaving  the  petitioner  in  his  circumftantial  cafe,  to  make 
•«  application  for  redrels  to  the  proper  powers."  The  judgment'  of 
the  Court  of  Delegates  was  affirmed.     No.  IT4.  p.  coy. 

Claims  upon  the  e(tate  of  an  attainted  perfon,  which  had  reverted 
to  a  loyal  fuperior,  did  not  fall  under  this  jurifdidiion,  but  remained 
to  the  ordinary  courts.  No.  122.  p  53i« 
Forfeiture.  An  eftate  being  forfeited  during  the  ufurpationf  a  bonaJUe 
creditor  of  the  then  government,  had  been  paid  his  debt  by  a  grant 
out  of  the  eftate ;  on  the  reftoration  of  the  eftate,  the  heir  of  fuch 
grantee  was  not  obliged  to  refund*    No.  25.  p.  9i»' 

6  f  2  Forfntun 
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Forfettute  for  Trealim.    Of  a  papift.    No.  57.  p.  263. 

The  %6t  I  G.  I.  c  20.  baviag  gnren  to  fubjed  fupcriort  tke 
forfeited  eftatet  of  their  ▼aflaU;  the  Earl  of  Linlithfrow  belag 
attaiDted,  forfeited  to  the  Duke  of  Hamilton  a  milU  b«U  of 
bis  graee  at  fuperior ;  but  the  earl  having  thirled  part  of  hia  cAate 
beidof  the  crown  to  tbi«  oiill,  this  thirlage  was  not  forfeited  to  the 
Duke  of  Hamilton.     No.  59.  o.  274. 

The  attainted  vaflalt  of  a  trunee  for  a  papift,  who  was  alfo  mttaint* 
edt  did  not  forfeit  their  eftaces  to  the  proteftant  heir,  wko  daimed 
them  as  remaining  loyal  under  1  G.  I.  c  20.  but  to  the  crows. 
Ko.  61.  p.  2H0. 

A  difpofition  was  made  by  a  father  in  1713.  to  a  fon  tbcn  a  few 
monthv  o]d»  of  his  eflate^  refcrvtn|^  power  to  fell  or  incnmbcr  part  for 
debts  already  contra£ked»  &c  with  concurrence  of  truftees,  and  rc^ 
fcrving  the  grantor's  liferent  $  in  17 14  the  father  renounced  this  life- 
rent. By  his  attainder  for  treafon  in  171 9,  the  eftatc  was  not  for* 
felted,  being  veiled  in  the  fon.     No.  64.  p.  290. 

A  father  executed  an  entail  in  favour  of  his  fon  ;  the  fan  being  infeft 
bafcf  was  attainted  for  treafon ;  the  procnratory  of  refignation  to  tbe 
^own  not  bavin?  been  ezecnted*  the  Court  under  an  9A  of  parliameiit ' 
d«cbring  that  the  eftates  of  vajfah  attainted  were  to  go  to  fupcriors 
continuing  layaU  adjudged  the  eftate  to  the  father ;  fcHst  tbeir  judg- 
ment was  reverfed  upon  appeal.     No.  65.  p.  298 

\n  a6t  of  parliament/ paffed  on  the  7th  of  May  17169  ena^ed, 
that  the  perfons  therein  mentioned  (bould,  under  pain  of  attaioders 
furrender  themfclves  to  a  juftice  of  the  peace*  by  a  day  certain.  A 
perfon  who  had  furrendered  by  letter  to  the  commander  in  chiefs 
before  the  psffing  of  the  adl*  and  was  dire6ied  to  proceed  to  a  place 
appotuted,  but  who*  it  was  alleged*  was  prevented  by  indilpofiiion,  and 
vi\io  never  fnrrendered  to  a  juAice  in  terms  of  the  ao,  was  ncverthckiii 
held  to  be  attainted  for  treafon.     No.  67.  p.  307* 

The  ad  1  G*  i*  c.  20  gave  to  vaifals  continuing  loyal  a  rigbt  to 
bold  tbeir  lands,  &c.  of  the  crown*  in  the  (ame  manner  as  they  were 
held  by  the  fuperior  forfeited  for  treafon  $  but  vafilt  iu  church  lands» 
who  had  not  claimed  tbe  benefit  of  the  a^  1633  and  i66i»  anDOcing 
the  fuperiorities  of  church  lands  to  the  crowa*  and  had  paid  tbdr  fira 
.  duties  to  a  fubje6l  fuperior  without  receiving  anv  new  inveftiture  from 
him»  were  not  on  the  fuperior'a  attainder  entitled  to  tbe  benefit  of 
the  fatd  adi  I  G.  i  •  c*  20.  but  found  to  hold  of  the  crown*  on  pay- 
ment of  the  fame  feu«duties,  fte.  at  paid  to  the  forfeiting  pcifon. 

No.  7(*  P*  33<* 

The  ad  i  G.  r.  c.  20.  having  enaded  that  the  lauds  of  tbofie 
guilty  of  high  treafon*  which  were  held  of  fubjed  fnperiors.  flnold 
recognofce  and  return  into  tbe  bands  of  the  fubjed  fuperior  who  cob- 
tinned  loyal;  John  Grant*  an  attainted  perfon*  held  bia  lands  of  Akx* 
ander  Mackenzie  as  his  immediate  fuperior :  this  Alexander  waa  aUb 
attainted,  and  be  held  of  Lord  Royftoun  as  his  fuperior*  Lioni  Rot* 
ftoun  holding  of  the  crown :  on  Grant's  attainder,  hia  property  did 
not  go  to  Lord  Royftoun*  but  to  the  crown.     No.  72.  p.  3t5. 

The  a^  I  G.  I.  c.  2'>.  g^ve  to  fuperiois  continuing  dutml  aad 
loya!»  the  eftates  of  attainted  vaifals  ;  to  a  fuperior  claiming  tbecftatc 
of  his  vaflal*  it  was  objected,  that  he  had  correfponded  wiui  the  Pre- 
tender, entertained  him  at  his  houfe,  and  given  htm  a  prefentof  phte: 
tbe  Court  of  Seflion,  on  the  29th  of  O^ober*  two  days  bcfort  thair 
powers  as  to  exceptions  on  the  forfeited  cftatea  expiredy  granted  tkc 

objcAon 
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FarfiUurefor  Treaftm. 

ODicAori  a  proof;  and  no  proof  haying  been  adduced,  on  the  ^  ift,  cir- 
cAiduced  the  term  againft  them,  and  dectmed  in  favour  of  the 
claimant.     No.  73.  p  337. 

A  tniil  eftate  was  forfeited  by  the  treafon  of  the  perfon  for  whom 
the  truft  was  created^  though  a  difpofition  of  the  eilate  had  been, 
granted  by  the  trufteei  to  which  the  trufter  was  not  a  party.     No.  75. 

p-  S4I- 

A  crown  yafTal  in  1 707  fold  and  difponed  his  eftate  to  an  onerona 

pnrchafer,  with  proctiratory  of  refignation,  and  other  ufual  danfeS) 

mnd  the  price  was  paid  ;  the  crown  vaffal  in  <7i5  was  attainted  for 

treafon,  and  the  purchafer,  who  had  not  previoufly  completed  his  title 

by  infeftment,  made  rtfignationy  and  took  ipfeftment  on  a  charter 

from  the  crown :  the  eilate  was  not  forfeited  by  the  attainder  of  the . 

feller.     No.  76.  p.  342.     No.  77.  p.  345. 

The  a£b  relative  to  forfeiture  for  treafon  having  faved  the  rights 
of  creditors  innocent,  dutiful,  and  loyal,  a  claim  on  a  forfeited  eftate 
by  virtue  of  a  perfonal  bond,  (which  had  been  given  up  in  the  in* 
irentory  by  the  claimant,  when  coniimied  executor  to  his  father)  was 
made  by  a  perfen  who  had  been  confined  in  prifon  on  fufpicion  of 
treafon,  but  liberated  without  trial;  this  claim  was  rejeAed  by  the 
commiffioners  of  inquiry  and  Court  of  Delegates,  but  their  judgment 
was  reverfed.     No.  79.  p.  349. 

See  Compenfatwit  No.  82.  p.  368. 
Forum  eomMtns*    The  MarchioueU  of  Annandale  refiding  in  England^ 
having  oren  appointed  by  her  hufband  executrix  for  behoof  of  ber 
children,  proved  his  will  in  that  country :  various  perfonal  creditors 
of  the  late  Marquis  having  arrefted  in  the  tenants'  hands  a  jointare 
payable  to  the  executrix  out  of  the  Scots  eftate^  and  the  Court  having 
ordered  her  to  purge  the  arreftmeuts  before  (he  drew  her  jointurCf  the 
judgment  was  reverfed,  and  ic  was  ordered  that  the  arrcftments  fliottld 
be  ioofed  without  caution  or  coniig^ation*     No.  io6.  p.  467. 
Frauds  and  CircumvaUtTH.     in  a  reduction  of  fundry  deeds  upoD  thit 
grround,  various  circumftances  found  irrelevant  or  not  proved.    No. 
13.  p.  41. 

Circumftances    fufBcient    to   reduce    deeds   upon    this   ground. 
No.  15.  p.  47. 

Being  to  reduced,  they  ftand  as  a  fecurity  only  for  the  onerous 
caufe  thereof.    Ibid. 

A  creditor  purfuing  a  judicial  fale,  entered  into  a  contra6^,  before 
the  fale,  to  fcU  to  a  third  party  at  a  certain  fum  ;  he  afterwards  at 
the  fale  purchafed  for  a  fmaller  fum,  but  wa^  obliged  to  account  for 
the  larger  fnm,  which  had  been  paid  to  him  in  terms  of  the  prior  coti* 
tra€^.  No.  69.  p.  317* 
Funeral  Expeneet.  In  a  qaeftion  between  the  heir,  and  the  afiignee  of 
the  executrix  of  H  Lord  Juftice  Clerk,  350/.  beincr  modified  as  fu$« 
cient  for  funeral  expencea,  the  judgment  was  reverfed.  No.  1 1.  p.  32* 

See  Pre/crifHon,  No  i8.  p.  61. 
GeuerMi  ^JhnaUm.'   A  general  affignation  of  a  man's  perfonal  eftate^ 
made  in  favour  of  one  who  had,  without  the  hu(band's  knowledge^ 
during  the  marriage,  granted  a  bond  to  the  wife,  blank  in  the  credit 
tor's  name,  did  not  releafe  this  bond.     No.  58.  p.  269. 

An  affienation  by  a  debtor  to  a  creditor  of  as  much  of  the  firft  and 
Ifa4ieft  of  the  reatS4»f  hit  lands  that  ilio«ld  happca  to  be  due  to  him 
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General  JJJignatttm. 
at  the  time  of  lite  dcceafe,  at  wou^  Uti^j  and  pay  a  certain  fum* 
gave  no  preference  in  a  competition  of  creditors  after  the  ^cb^^a 
death.     No.  109.  p.  483. 

HsredUas  jaceuf*     S(;c  Prefcrifitiottf  No.  129*  p- 564* 

heritable  and  moveable •  A  father  in  164 1 9  on  Lis  eldeft  fon*8  marriage* 
fettled  an  cilate  upon  him  and  the  heirs  thereof,  referving  a  power  to 
burden  ;  the  fon  was  infeft^  and  half  the  marriage  portion  paid  to  the 
father ;  but  the  wife  dying  without  iflue  within  year  and  day»  tbe 
father  granted  bond  to  the  fon  to  employ  the  Oaune  for  his  benefits  or 
to  re(lri£i  his  power  of  burdening  pro  tanio.  The  eldeft  fon  alfo  dyiaet 
the  father  fettled  the  cftate  on  the  iecond  fon,  who  granted  heritable 
fecurities  to  creditors^  upon  which  infeftmenta  were  taken  in  i666« 
and  apprifiDgft  in  1670.  His  fon  having  taken  up  tbe  fuccefiion  as 
heir  to  his  uncle,  at  the  inilance  of  creditors  the  contra^  of  marriage 
and  infeftment  were  reduced,  but  with  a  claufe  that  the  half  ef  the 
marriage  portion  which  had  been  paid  ihould  be  a  real  burden  on  the 
.  cdate.  In  a  competition  between  the  perfon  having  right  to  thia  half 
of  the  marriage  portion,  and  the  perfon  entitled  to  the  infeftmcDts  of 
16661  and  appriungs  of  1670,  the  Court  having  preferred  the  former* 
tbe  judgment  was  reverfed.     No.  39.  p.  167. 

A  bond  taken  to  a  man  and  his  wife  in  liferent,  and  to  their  daugh* 
ter  in  fee,  and  failing  her  by  deceafe,  to  the  huibaud.  his  heirs,  execo- 
tors,  or  aflignees,  found  to  be  moveable,  that  being  but  one  fub^a« 
tion»     No.  49.  p.  2x6. 

Jiol^rafb,     Whether  holograph  or  not  being  referred  to  the  oath  of 
•  the  grantor  of  a  bond,  the  terns  was  circumduced  againft  him  for  not 
deponing.     No  47.  p  209. 

HomQlogaikn.  la  a  redudlion  of  a  tack  on  the  ground  of  uoUityy  it  was 
fouqd  by  the  Court  that  the  receipt  of  rent  by  the  grantor's  heir  tat 
y^oit  than  30  years  imported  no  homologation ;  but  the  judgment  was 
reverfed.     No.  12.  p.  37. 

A  perfon  againft  whom  a  judgment  had  been  recovered  10  Englaiid 

.  ^as  fiirreixdcrcd  by  his  bail,  who  were  releafed ;  he  thereupon  exe* 

cuted  an  inflrument  purporting  that  tbe  judgment  by  fuch  difchacge 

ih^uld  not  be  relea&d.    This  ioilrument  did  not  homologate  the 

judgment.     No.  3d.  p.  162. 

A  perfon  difponed  his  eftat^  to  his  fon  burdened  with  paymcat  of 
his  debts  ;  the  fon  fold  to  an  onerous  purchafer,  who  being  focd  by 
the  affignee  of  two  bonds  granted  by  the  father,  obje&ed  ouUity  to 
thefe  bonds.  It  was  alleged  that  the  grantor  of  the  boads  had  h(^ 
mologated  the  fame  by  payment  of  interell,  &c.  \  the  Court  foond 
l^at  fuch  alleged  homoiogation  did  not  hinder  the  defender  from 
quedioning  thefe  bonds.     No.  2y  p.  372. 

A  pa)  mcnt  to  account  by  the  grantor  of  a  bond,  afters  irritaaef 
thcreqi  incurred,  was  found  in  an  action  againil  the  cautioner  for  the 

frantor»  to.  be  no  hopvalogation  or  palling  from  the  reiblutive  chi|fe. 
lo*.  I  ;2.  p  590. 
}}u/bnn4  and.  IVffe.  During  the  fubAftence  of  a  marriage  a  wife  and  her 
liit«u  hiiviug  tqual  fight  to  a  bond,  conveyed  the  (ame  to  the  hiifl)aiid. 
He  ajfl.erwards  made  his  will»  appointing  his  wife  executrix,  aod  ini- 
verfal  legatee,  for  behoof  of  the  grandchildren^  After  the  deatil  of 
the  hufband,  the  grant  formerly  made  by  her-  to  him  waa  not  leroca- 
ble>  aA  a  donafi$  mier  ^iraMiv  eP  uMrenh    No*  41.  p.  i}& 

A  bond 
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Hu/iand  and  Wife. 

A  bond  with  a  chnfe  of  annual-rent  was  granted  blank  in  the  credl* 
liar's  name,  and  delivered  to  a  wife  during  the  fabfiftence  of  her  mar- 
riagc  I  the  hufband  entailed  his  real  eftate  on  the  grantor  of  the  bond, 
and  alfo  conveyed  to  hhn  all  his  perfonal  eftate*  but  was  not  privy  to 
faid  bond:  in  a  oompetition  between  the  executor  of  the  hufband  and 
the  executor  of  the  wife*  the  huiband's  executor  was  pieferred  to  faid 
bond,  and  the  wife's  executor  was  ordered  to  refund  what  had  been  ' 
paid  to  her  in  her  widowhood.     No*  58.  p.  369. 

A  liferent  granted  to  a  wife  by  her  fon  was  not  reftri6ied  by  a 
niffive  letter*  executed  by  her  without  her  huftand's  confent*  though 

'  a  decree  of  declarator  in  abfence  had  been  obtained  thereon.  No.  6^, 
p.  390. 

A  minor  wife,  whofe  hufband  was  major,  was  reponed  on  the  head 
of  m'inonty  and  Icfion  againft  certain  deeds  executed  by  her  with  her 

.  hulbaBd's  coofent ;  but  fuch  confent  of  the  major  hufband  excluded 
hvijus  mariti  and  courtefy ;  though  it  did  not  extend  to  enforce  a  war- 
randice of  the  deeds  executed  by  the  wife,  to  which  warrandice  he 
•was  fpecially  bound.    No.  78*  p.  346. 

A  perfon,  in  his  contra6k  of  marriage  with  his  firfl  wife,  obliged 
himfelf  to  fettle  his  eftate  on  the  heir^  of  the  marriage ;  by  a  pro- 

'  curatory  of  refignation  executed  in  fametermsj  he  referved  power  Co 
grant  provifions  to  a  fecond  wife  and  younger  children)  on  v^hich  in- 

'  ieftment  foUfqwed ;  and  by  a  fecond  deed  he  a' terwards  reftrided  his 

'  wht  of  granting  provifion  to  a  fecond  wife  and  children  to  the  extent 
ofiOQyOOoi!.  Scots:  after  a  fecond  marriage  he  granted  bond  to  a 
fecond  wife  for  an  annuity  or  jointure  of  looo/.  fterling,  but  made  no 

'  provifion  for  children  of  the  fecond  9aarriage«     In  a  queftton  with  the 

*  .heir  of  the  firft  marriage  the  fecond  wife  was  declared  to  have  i^ght  to 
her  jointure  tiHihe  drew  thereout  the  fum  of  100,000/.  Scots.    No» 

SeeX^gvifiif,  No.  1^3.  p.  ^94. 

Implied  DjfcSar^  A  fisther  in  his  fon's  marriage  contra^  bound  him- 
felf to  fettle  an  eftate  upon  him  of  a  certain  annual  value ;  afterwards 
the  fi>n  cxQcotod  a  deed,  dedaring>that  the  eftate  was  not  of  fucli 
anftual  valpc^  and  granted  bond  to  his  father  to  pay,  of  allow  his  fa- 

'  ther  to  chaise,  a  lUm  on  the  eftate  for  provifions  to  his  youhger  bro- 
thers and  fiuers;  the  father  afterwards  granted  a  difpofition  to  his  fon 
in  terms  of  the  marriage-contrad ;  but  this  was  not  a  difcharge  of  the 
bond  granted  by  the  fon.     No.  70.  p.  324. 

Imdewmiiy,  Alleged  roalverfations  of  the  confervator  at  Campvere  held  to 
be  remitted  by  an  indemnity.     No.  8.  p.  19. 

Buuryfendenie  Rte  not  remitted  by  this.     No.  16.  p.  55*. 

InUiiiion*  By  roarriagvrcontrad,  the  hufband  was  bound  to  rtfign  his 
eftate  to  himfelf  and  the  heirs  male  of  ^he  marriage,  and  inhibition 
hsving  been  ufed  thereon,  he  was  difabled  to  difpofe  of  that  eftate 
gtatuitoufly  in  prejudice  of  the  heir  male  of  the  marriage.      No.   15. 

.'  p.  47.     .  •     -       ^       ^ 

IrUkmof.  A  colledor  of  taxes  -during  Cromwell's  nfarpatton,  entered 
-  inDo  ai»  agreement  with  a  perfon  who^  after  the  Reftoration,  had  a 
eooimifiiGn  to  fue,  compound,  tranfa^,  and  a^ee  on  the  part  of  the 
crown.;  to  this  commifnoner  the  coUe^or  granted*  bonds  for  certain 
fums,  and  the  commiflioner  obliged  himfelf  to  deliver  to  the  cblle&or 
iy  a  day  certain,  9i  reie&fs  from  the  crown,  otherwife  the  parties  were  to 
rcjnaui  a»  they  were  before  the  boiidd  were  granted :  this  was  no  penal 

irritaacyy 
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Jrrilatuy* 
irriuncf,  and  was  act  to  be  purged,  after  ehpfiag  of  that  day.    No. 

ymrifJMon.  Tbc  York  BuSldiogt  Company,  which  hid  porchafcd  large 
cftatcs  in  Scothnd,  was  liable  to  be  facd  in  that  counkij,  in  a  per- 
ioinl  adion  relative  to  a  tvantfrr  of  ftockt  though  (uch  tnntfer  cmU 
oaly  be  made  in  Loodoik     No.  lao.  p.  pi. 

■  ■  Commiffary  Court.    This  court  conU    not    gite    decreet    af 

preference  among  competing  creditort.     No.  85.  p.  380b 
Sec  Forum  cumpeUuty  No.  ic6.  p  4^7* 

Jm  Emgeudi.  A  lady's  jointure  btiog  fecored  en  eertaiu  heritaMe 
debtftfe  but  no  infeftanent  taken,  the  huftand'a  eftate  was  afterwards 
forfeited  durinff  the  U/urpatum ;  but  beinff  afterwards  reftored  to  his 
heir,  rtferring  the  claiais  of  the  widow  and  others,  and  ordering  tbofe 
to  refund,  who  had  received  grantrout  of  the  eftate  ;  the  affignee  of 
the  widow's  executrix  had  no  Jus  euigetuR  of  the  foma  received juider 
ihcCe  grants.     No.  25.  p.  9 1  • 

Jufiuiaru  Court  of*  Decrees  of  that  court  appealed  fmiBt  and  icrcriki, 
together  with  a  judgment  of  the  court  of  feiEon  founded  theieoo. 
No.  to.  p.  69. 

JKiugU  atmexed  Property,  A  perfoo  to  whom  part  of  the  anocsed  pro- 
perty had  been  granted,  created  a  heritable  fccority  thereoa ;  hia  €»wa 
grant  was  afterwardii  reduced,  and  the  decree  w^  confirmed  fay  au  uB, 
of  rc«annexation }  an  a€k  of  dif-annexatioa  waa  fuhfeqoently  palled, 
and  a  new  grant  of  part  of  the  premifea  made  to  the  reprefeatauve  of 
the  family  of  the  original  grantee,  thoo^  not  his  hdr  t  this  £d  not 
revive  the  heritable  fecurity  granted  by  him.    No.  5$.  p.  154. 

JSrl  Gomemmeut-  Proceedings  againft  an  epificopal  minifter,  before  the 
Tolciaiioo  A61,  lo  Ann.  c.  7.  who  had  been  impri£aiicd  fiDrexcr* 
ctfing  his  fuodion,  reverfed  on  appeaL    No.  6.  p.  11. 

Ktrk — luiru/ion  mto.    The  magillrates  of  Elgin  being  puuaeBid  and  coo« 
vided  in  the  Court  of  Jufticiary  of  an  intrufion  into  the  pari(h  chocch, 
aad  a  fine  impofed  upon  them,  the  judgment  waa  revcriod.  No.  acp.  69* 
See  Jt^icuuyf  Court  of.    Jhid. 

Kirk  Fatrimom.    The  fuperiority  of  certain  church  laiida»  whick  were 
pvehafed  from  the  croam  for  an  onerous  confidentioaf  aad  vrhich 
were  fpecially  excepted  in  thea&  1653,  ^  '3*  **  aaent  rmdkiea  of 
tredioo,''  part  of  the  general  re-annexing  acb,  found  to  be  ni  fiich 
^  parchafers,  the  vaffal  having  taken  charters  and  infeltmcota  firoaa  Ac 

ful^eft  fuperior  for  near  100  years.     No.  zo*  p.  118. 

In  1651,  certain  vaflals  in  church .  lands  advanced  money  to  the 
crown,  to  ailid  in  redeeming  a  wadfet  gpranted  to  the  Earl  of  J  jomJnn, 
the  IrfOrd  of  Ercdion,  upon  condition  that  they  Ihoidd  hnld  of  the 
erown  as  fuperior,  and  have  certain  other  privileges }  in  i6%)t  the 
fuperioritits  of  all  church  lands  were  gtatuitoafly  aaaexcd  to  the 
crown ;  aad  about  the  fame  time  vaiTals  who  (hould  advance  ascaey 
ibr  redeeming  their  feu  duties  were  allowed  by  his  asafefty  to  treat 
with  the  treafury  for  that  purpofe,  and  to  retain  their  fca  duties  h 
proportion  to  the  fums  advanced.  la  a  queftioa  between  the  ifadp 
letter,  and  the  vaibls,  who  had  advanced  money  in  1631,  it  was 
found  that  they  were  not  to  retain  their  feu  duties,  though  they 
bad  paid  money  for  privileges,  the  greater  part  of  which  had  beta 
granted  to  other  vauals  gratuitoufly.  No.  66*  p.  303. 
i>ee  Foffaturifor  Treafou,  No.  71.  p-33i* 

X^gitim,  Portions  to  children  in  a  cpntraft  of  marriage*  if  not  b  ex« 
preficdy  did  not  exclude  their  legttxm.    Not  133*  p.  594. 

Upoa 


INDEX.  6st 

Upon  a  wife's  renoaDcing  her  thirds,  hsf  the  ooatnft  of  narnagty 
the  oivifioD  of  the  perfonal  eiiate  was  bipartite^  one  half  Wgiduiy  m 
other  half  dead's  part.     No.  134.  p.  594. 

Provifiovs  to  children^  in  this  cafe,  did  not  come  off  the  whole 
head  of  the  esecHtrf  as  a  debt ;  but  the  legitim  was  firft  to  be  am* 
poted  in  paf  ment  of  their  portions ;  the  reft  was  to  be  taken  as  « 
debt  from  the  dtrad's  part»  if  neceflary.     JbuL 
Bonds  fall  under  legitim.     Ibid, 

Lit  jfSbipetukni.     A  defence  of  fu  aEKfendau  was  repelled^  where  tli€ '. 
purfoer  psoduccd  an  order  difmiffing  his  Chancery  futt,  which  was  the' 
fubje^  of  this  defence^  and  a  declaration  under  his  hand|  difclaimiog 
•  all  furtbcrprDceedings  in  that  fuit.     No.  131.  p.  58a* 

Litigioiu.  The  aflignee  of  a  younger  brother  fued  an  elder  bro« 
ther  bound  to  aliment  the  younger,  for  inter^ft  on  his  bond  of  pro- 
vifion  I  the  mother  having  alimented  the  younger  fon  em  fieta^^ 
a  fum  paid  by  the  eldeft  fon  to  the  mother's  fecond  hufband,  and  dif- 
cbarge  uken  for  the  younger  brother's  aliment  fendmte  Ikcf  did  not 
influence  the  caufe*    No.  137.  p«  61 1. 

Member  of  ParKameni,  In  an  aAion  to  reduce  the  ele£Hon  of  certain 
magiftrates  of  a  royal  burgh,  on  account  of  the  imprifonment  of  cer^^ 
tain  of  the  eled^ors  by  the  provQft,  wha  was  a  member  of  parUamevt  s 
the  provoft's  privilege  of  parliament  could  not  Ijfi  pleaded  to  ftop  the 
declarator  againft  tEe  other  defenders^  as  not  eleAed  by  a  fu£S^ient . 
quorum.    No.  102.  p.  45s. 

Neither  cotdd  the  provoft's  privilege  of  parliament  ftop  the  purfoer 
from  infifting  upon  the  reafon  of  redudion,  that  fome  of  the  eleflora 
were  unwarrantably  imprifoned  by  the  provoft.    IbUL 

Minor.  A  tacky  which  in  the  recital  bore  to  be  granted  by  a  minor, 
with  confenc  of  curators,  but  was  figned  by  the  laodilord  only, 
having  been  followed  by  long  pofieflion,  was  fuftaiaed*    No.  ia« 

A  minor,  though  with  confent  of  his  curators,  could  not  gratut* 
4oufly  alter  the  fettlements  of  his  eftatc.     No.  129.  p*  s^4« 
Sec  Hmfbandand  Wife^  and  Courtefy,  No.  78.  p.  346. 

Mmornom temthir pUcitare*  The  maxim  did  not  bar,  in  a  redudion 
upon  the  head  titdo/e  in  the  minor's  father.     No.  xo.  p.  28. 

Jfjfiiomer,     Sec  Faffa  Demtmfiraiio^  No  6o.  p.  27  9.     No.  74.  p.  340. 

Jaulmal  CMraS*  A  creditor  by  adjudication  with  an  unexpired  legal, 
and  without  infeftment,  entered  into  an  agreement  with  two  ouer 
creditors,  by  which  he  confented  that  they  flionld  be  paid  before 
him;  ia  a  competition  between  a  fiaguhir  fuoceilbr  of  this  ac^iidgert 
with  notice,  and  the  reprefentatives  of  thofe  two  creditors,  it  was 
found  that  the  preference  in  the  contra^  was  perpetual,  and  that  aa 
it  concerned  a  perfonal  fubjed,  on  which  no  infeltment  had  foUowedt 
it  was  tfkOmi  wprnk  the^fingular  fucceCTors  of  the  grantors.    No. 

At  compromifitijf  ^  traafaftion  relative  to  Sonth-fea  ftock,  one  of 
the  parties  granted  aa  obligation  to  the  other  to  pay  him  a  certain 
fum  with  tms  proviib,  that  whereas  the  obligee  intended  to  fue  twa 
of  the  direAors  to  nsake  void  his  own  barvain,  if  he  fucceededt  the 
obligor  was  to  be  free  of  his  obligation.  Hie  obligee  having  got  an 
abatement  by  compromifc  from  the  diredors,  the  obligor  was  entitled 
t#  a  proportioQal  abatcmenu    No*  113*  p*  503. 

Mmwd 
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MmwJ  MigaAon.     A  huflmnd  hsTtng  granted  a  bond  of  provifioil  ta 
.confidnration  of  a  di^fitroii  executed  b^  bis  wtie»  and  (be  baring  cao- 
•cdlrd  tbe  difpofition,  tbit  cincelling  dtffolved  tke  obligations  of  tie 
bofld.     No.  128.  p.  561. 

Biegoiiormm  Gejhr,  The  refpondent  bavi ng  fent  OBoney  hj  tbc  appdbst 
t»bc  by  a  third  perfon  laid  out  in  ftock  in  the  refpondcnt^a  o«m 
vame ;  on  tbc  death  of  this  third  perfoD»  the  appeUant  cookl  not 
warrantably  lay  out  the  rcfpoodent^s  money,  in  bis^  the  appeUant'aj 
own  name.     No.  99.  p.  ^138. 

Non-^Ktrf,     A  fvpenor  havmg  obtained  a  general  deebrator  of  noii* 

*  entry  again  ft  his  Taflk),  his  agents  in  a  fubfequent  ranking,  reftrided 
the  niperior's  intereft  fo  as  to  be  ranked  pofterior  to  the  credtlora  annu- 
al-renters :  on  a  redo^^ton  by  the  fupenor*  on  the  bead  of  kfion*  and 
abfence  relfuhBaf  eaufa^  the  ranking  was  fuilained.    No.  22.  p.  80. 

F^Omn  IllUttmn,  An  eftate  was  fettled  by  a  father  upon  bis  fon  and  bis 
.  k<iirs»  fvferving  a  liferent  to  a  certain  amount,  and  by  the  fon's 
aBarriage*contra£l  the  eflate  was  by  corenant  to  be  of  a  certain  an- 
Biial  value:  two  years  after  the  marriage  the  fon  declared  by  »  deed 
that  tbc  eftate  was  not  worth  fo  much  per  anmumf  but  that  this  was 
dbflc  topleafe  his  wife's  friends ;  knd  he  granted  bond  to  pay,  or  alk>w 
lis  father  to  charge  a  fum  opon  the  eftate,  for  provifions  to  his 
ywinger  brothers  and  fifters,  which  fhould  be  in  full  of  legitim :  tb» 
'  was  M>t  ccnira  Jidttn  tMbuhrum  nupilalivm.     No*  70.  p.  324. 

Pkfi/i,  An  eftate  held  in  the  name  of  a  truftee  for  the  Earl  of  Sea- 
lorth,  a  papift,  was  forfeited  to  the  public  by  the  earl's  attainder  for 
trcafoiL,  and  could  not  be  takdn  op  by  the  proteftant  heir.  No.  57. 
p.  263. 

The  ack  of  parlnmenti  1  G.  i.  c.  20.  gave  to  loral  fuperiors  tke 
eftates  of  tKetr  vafTala  attainted  of  treafon  ;  fix  Tafl&ls  of  a  truftee  for 
the  Earl  of  Seafortb,  a  papift,  were  attainted .  and  the  Earl  bimfelf 
laving  been  alfo  attainttd,  thefe  eftates  were  claimed  by  the  proteftaat 
leir»  to  whom  they  were  decreed  by  the  Court  of  Scffio&t  but  their 
jadgment  was  reverfed.     No.  6\,  p.  fl^O. 

A  child,  a  few  months  old,  though  bom  of  popifh  parents, 
Bigbt  take  an  eftate  by  difpofition  trom  his  father.  No.  64.  p.  2^ 
A»  eftate  dcfcended  to  t\v<o  be?!^  portioners ;  the  ekleft,*a  papfti 
ly  her  firft  marriage  had  a  fon  a  proteftant ;  in  a  contra^  on  her 
iseond  marriage  ftie  covenanted  to  fettle  the  eftate  on  her  bufband  aad 
tbc  heirs  mate  of  that  nrarriage.  A<ter  her  fecond  hiifl>and*s  deaths 
tic  cldeft  fon  of  that  marriage  granted  a  difpofition  of  the  eftate  to  a 
'  tlird  party,  no*  titles  had  hitherto  been  made  op  by  tits  Ion  of  tke 

•  itcono  marriage,  nor  by  his  mother  $  but  the  difponoe  now  gave  them 
»  charge  to  enter  heirs,  and  thereupon  got  a<^udicatidn.  It  was  not 
jus  icr^i  to  the  proteftant  heir  of  the  Srft  mainagc  to  objc6b  agamft 
this  di^ofitiofl.     No.  125.  p.  547.' 

P^piftsy  on  wlom  the  fucceiiion  to  beritabte4bbjrftt  devolved  be* 
fDve  the  ad  1 700,  were  nevertkelefs  precluded  firooa  ferving  beifs  after 

*  that  a£l  paffed,  virtthout  taking  t^formtila: '  IBU. 

An  ooerous  pnrchafer  from  a  papift  coald  dot  be  »  a  better  fitua- 
non  than  ihe  papift  htmfelf.     IhU. 

A  ^triotitoptfbly  educated,  and  who  n^cr  took  'the  fermuiay  bdd 
to  be  a  papuk.     Ibid, 

An  objedion  that  a  queftion  was*  not  Moved  of  .'tbc  difponer*s  po- 

peiy»  and  that  be  never  took  the  formula^  during  his  UTci  waaiepctted* 

Jhid. 
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The  a^  of  parliament  3  G.  i.  c.  i8*  did  aot  extend  to  pipifts  in 
Scotland.     Ibid. 

ParetU  and  Child,    See  T^or  and  PnfiL  *No.  68.  p.  312. 

I^qMve  Tstk.  A  perfon  granted  an  entail  of  his  eftate  to  his  Ton,  and 
DIB  heirs  male  whatfoetery  with  the  burden  of  hts  debts.  The  Con 
granted  a  back  bond  in  confideration  thereof  to  pay  the  father^s  debts  : 
after  the  death  of  the  father  and  fon,  the  daaghters  conveyed  the 
eftate  real  and  perfonal  of  their  father  and  brother^  to  a  creditor^ 
withbut  making  np  any  tide  thereto ;  and  the  creditor  granted  bond 
to  prbte^  them  from  what  they  had  done^  and  the  debts  of  tiietr 
father  and  brother ;  the  heir  male  of  entail  having  got  back  the  eftate^ 
fued  the  faid  creditor  for  debts  of  the  father,  as  a  vitious  intrometter. 
In  which  he  obtained  decree ;  and  the  Court  alfo  found  the  moveable 
debts  due  to  fuch  intrometter,  to  be  extinguilhed  ;  but  their  judgment 
was  reverfed,  and  the  creditor  ordered  to  account  for  adaal  inttomif* 
lions  only.     No.  124.  p.  539. 

■  Apparent  Har.    One  paffing  by  an  apparent  heir  three  years  im 

pofieffion,  was  not  liable  to  implement  fuch  apparent  heir's  gratultoua 
bond  of  tailzie.    No.  129.  p.  564. 

Peer*    An  alleged  truft  referred  to  the  oath  of  a  peer.    No.  63.  p.  2^7. 

Penalty.    A  bond  of  provision  by  a  father  contained  a  claufe  of  anmial-    • 
rent,  but  no  penalty  on  failure :  in  an  adlion  of  damages  for  not  punc- 
tual payment  of  intereft,  and  expences  thereon  incurred,  the  defeooe 
that  the  bond  contained  no  termly  penalty  was  over-ruled,  and  the  de« 
fender  was  found  liable  in  damages  and  expenees.     No.  137.  p.  61 1^ 

Perfinud  and  Real.  A  difpofition  was  made  of  an  eftate  to  one  perfom 
in  life«rent,  and  to  others  in  fee,  with  the  burden  of  payment  of  ti%e 
mintor's  debts  which  were  not  fpectfied ;  in  a  competition  bet«i«e« 
tae  giantee  of  the  liferent  efcheat  of  the  liferenter,  and  the  creditort 
of  the  grantor  of  the  difpofition,  the  Court  found  that  thefe  debt*  - 
were  real^  and  did  aSed  the  eftate  \  but  their  judgment  was  reverfcd* 
No.  80.  p.  35^. 

A  grantor  of  a  deed  declared,  that  if  children's  portions  were  not 
paid  in  his  lifetime,  perfons  whom  he  named  might  appoint  a  faSor 
after  his  death  to  receive  certain  rents,  and  pay  fuch  portions ;  thefe 
portions  were  real  debts  afifeding  the  eftate.     ibid. 

A  difpofition  was  granted  by  a  father  to  his  fon  of  the  paternal 
eftate,  burdened  with  aU  debts  contraded,  or  to  be  contraded  by  the 
father ;  in  a  queftion  between  an  onerous  purchafer  of  the  eftate  frooa 
the  fon,  and  an  aftignee  of  two  perfonal  bonds  granted  by  the  (aid 
difponer,  the  Court  found  that  thefe  debts  were  a  real  burden  upon 
the  fubje6t  difponed;  but  their  judgment  was  reverfed.    No.  Sj. 

See  Muhud  ContraS.    No.  69    p.  317. 
Perfonal  and  Tranfnufible,    A  fum  appointed  by  a  father  to  be  paid  to 
his  fon,  his  heirs,   executors  or  ailignees,   at  a  day  certain,  waa 
tranfmiffible  by  the  fon,  though  he  died  before  that  day.     No.  70*  .> 

P-  324- 
Prefcriplitm.     Furnifliings  to  a  funeral  did  not  form  fuch  a  continuation 

of  accounts  as  to  bar  the  triennial  prefcription  of  accounts  incurred 
befor^  the  death  of  the  deceafed.     No.  11.  p*  32. 

The  accounts  of  funeral  expencei  paid  by  the  affigpiee  of  an  cxecu* 
frix  without  the  three  years,  were  prefcribed  where  the  afSgnce  vraa 
Sol  contradori  but  where  flie  was  contra&or  did  not  prefcribe.    No* 
V    1%,  p.  6i*-  ...   * 
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Prffcrlpthn, 

An  affignation  of  a  bcmd  being  challcngedy  the  lon^  prefcription 
was  pleaded ;  hut  it  was  found  that  the  prefcription  of  40  years  was 
not  to  be  counted  from  the  Mate  of  fnch  affigrnation,  but  from  the 
time  of  receiviDg  the  money  thereon.    No  41.  p.  178. 

A  bafe  infeftment  was  taken  by  a  fon  on  difpofitions  from  kia 
father  in  1653  ^^^  '^5^  •  ^"  ^^^  ^^^  father,  after  the  fon*s  death, 
re&gned  the  lands  by  a  procuratory  of  rcfigoatton,  and  took  new 
charters  from  the  crown  under  which  the  lands  were  held,  till  17159 
wit  hoot  making  up  titles  under  the  fon's  bafe  infeftment ;  an  ob- 
jection of  prefcription  to  this  bafe  infeftment  was  repelled ;  and  it 
was  found  that  the  lands  being  RiU  in  bsre£iate  jacatte  of  the  fon,  a 
title  to  them  could  only  be  made  up  by  a  fervice  to  him.  No.  119. 
p.  564^ 

An  irritancy  in  a  bond  was  not  cut  oflF  by  the  lapfe  of  40  years, 
after  an  alleged  homologation.     No.  133.  p.  590. 
Frefumpitou*     A  bond^  on  prefumptions,  held  to  be  cxtinguiflied.    No. 
z^,  p.  84. 

From  circumftances  of  prefumption*  a  perfon  appointed  fador  by 
the  father  was  made  to  count  and  reckon  for  property,  which,  with 
the  fador's  confenr,  had  been  conveyed  by  a  weak  dder  brother  to 
another  perfon.     No.  28    p.  lO^. 

A  perfon  being  fued  m  1715  by  the  widov/  of  one  to  whom,  to 
2697,  he  had  granted  a  bond  of  penfion,  for  the  confideratian  of 
managing  the  grantor's  law  affiiirs ;  though  the  penfion  was  nerer 
demanded  by  the  grantee  during  his  ltfe»  the  bond  was  fufUuned  and 
the  money  decerned  for.    No.  4^.  p.  209. 

In  1691  a' colonel  ^ve  his  lieutenant- colonel  a  draft  on  his  agent 
for  250/.  and  paid  him  $c/.  in  money,  far  which  a  receipt  was 
granted ;  in  a  flatement  of  all  the  officers'  accounts  in  1692,  no 
notice  was  taken  of  the  tranfadion  of  the  preceding  year,  buc  the 
Ueotenant  colonel  acknowledged  to  have  received  7  j/.  1 2/.  %d,  of  what 
was  due  to  him,  and  he  and  the  other  officers  affigned  their  claims  to 
the  colonel,  to  be  folicited  by  htm :  in  an  a^ion  after  the  death  of 
the  parties  in  171 9,  it  was  found  that  the  draft  for  250/.  was  not  to  be 
held  to  have  been  paid  by  the  drawee,  unlets  this  was  otherwife  in* 
ftruAed  ;  and  that  the  50/.  paid  by  the  colonel  in  1691,  was  not  to 
be  held  included  in  the  75/.  12/.  8 J.  acknowledged,  in  1692,  to  have 
been  received.     No.  62.  p.  282. 

Children's  provifions  not  claimed  till  after  a  forfeiture,  and  the  lapfe 
of  feveral  years  after  a  locality  might  have  been  made  effeftual  to 
pay  them,  were  not  prcfumed  to  have  been  paid.     No.  80.  p.  3;5« 

A  locality  granted  as  a  provifion  to  an  cldeft  fon  was  held  to  be 
revoked  by  a  deed  of  revocation  found  in  the  grantor's  repofitoriet 
after  his  deaths  though  not  publifhed  or  recorded.     No.  94.  p.  417- 

Bonds  of  penfion  granted  to  an  advocate,  (afterwards  prefident  of 
the  Court  of  Scflion  )  during  his  continuance  to  be  an  advocate,  were 
fned  on  after  his  death  by  his  fon  as  wholly  remaining  due,  after  the 
lapfe  of  a  good  many  years  from  their  dates ;  and  were  fuftaioed  tiD 
-  the  date  of  the  grantee's  becoming  prefident  of  the  Court  of  Seffiooy 
his  fon,  the  puifuer,  giving  his  oath  of  credulity  on  the  dd>ta  ac* 
claimed.     Nos.  ii^,  117,  iiH.  p.  514. 

In  a  redu£iion  of  a  mother's  fettlements,  brought  br  her  foo  and 
keif  againft  a  fifter  who  was  benefited  by  them  on  the  mund  that 
the  fifter  had  had  accefs  to  the  repofitories  of  the  deceafed,  and  took 
what  deeds  (he  chofe^  and  might  have  dcftroyed  the  reft;  the  fifter  hnte 
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Trefiimf/tum» 
iutcd  in  deFence  that  the  deeds  were  given  to  her  by  her  mother*  ft 
was  neceilary  for  the  purfuer  to  prove  that  the  defender's  intromiffioii 
was  unwarrantable.    No.  ii6.  p*  SS'* 

The  deeds  produced  were  prefomed  to  contain  ^he  laft  w3l  of  the 
deceafed.    Ibid. 

A  circumftantial  proof  brought  by  the  purfuer,  that  the  deceafed 
had  declared  that  (he  had  made  other  fettlements,  and  of  embezzle* 
ment  on  the  part  of  the  defender  was  found  infufficient.     Ihiid% 

In  a  proving  of  the  tenor,  m  regard  the  purfuer's  counfel  did  not 
deny  that  the  deed  was  in  her  hands  cancelledy  and  refufed  to  give 
their  oaths  of  calumny  thereon,  the  defender  was  aflbilzied*     No.  i  a8« 

See  Provtfimu  to  Hart  and  CbllJrem.    No.  94.  p.  41 7* 
Tinor.     No.  128.  p.  561. 
■'   ■  ■  Donatio  non  tr^funutur*    A  difpofitton  by  a  father  to  his  foo, 
JbHowed  by  a  (aline  which  was  not  regiftcred,  made  to  preferve 
the  eftate  from  the  penalties  oi  a  teft  ad,  might  be  wammtably  can* 
celled.    No.  a,  p.  4. 

By  marria^-contrad  a  wife  was  provided  to  the  houfehold  furni* 
tare ;  the  hutband  afterwards  granted  her  a  bond,  and  the  liferent  of 
a  hottfe  was  fettled  upon  her  \  thefe  did  not  fall  under  the  maxim^ 
but  fubfifted  as  feparate  and  diftinfi  rights.    No.  i8.  p.  6i« 

Where  a  difpoution  had  been  made  by  a  father  to  his  ion,  followel 
with  infeftment  taken,  but  not  recorded,  nor  doathed  with  pofleffiont 
a  daughter  was  intitlcd  to  take  up  the  fee  as  heir  to  her  &ther*  No* 
17.  p.  §9. 

Marriage  provifions  prefumed  to  be  compenfated  by  the  grant  and 
acceptance  of  a  pofterior  provifion.     No.  8o«  p-  Jj;. 

Two  deeds  of  mortification  for  educating  children  at  a  pariAi 
fchool  were  found  in  the  grantor's  nepofitories  after  his  death  \  the 
one  bore  date  four  years  after  the  other*  but  was  in  (ame  terms  with 
the  firft,  with  this  alteration  only,  that  a  larger  fum  was  mortified^ 
and  a  greater  number  of  boys  to  be  educated :  the  Court  having 
found  Uiat  both  fubfifted  as  dillin&  deeds,  the  judgment  was  reveried! 
No.  84.  p.  377.  ^ 

The  Court  having  alfo  refufed  a  proof  by  the  inftrumentary  wit- 
nefles  of  the  donor's  intention,  their  judgment  was  reverfed^  and 
liberty  given  to  examine  the  inftrumentary  witnefTes*     Ibid, 

Dccinons  precifely  funilar  given  by  the  Court  below,  and  Court  of 
Appeal)  in  the  cafe  of  two  other  deeds  of  mortification  granted  by 
the  fame  P^uty  to  King's  College,  Aberdeen.  No.  80.  o.  397. 
Prixe.  A  French  privateer  having  captured  a  Scotch  mip,  took  t 
quantity  of  goods  out  of  her,  and  fome  money  from  the  (hipmafter, 
and  upon  payment  of  a  ranfom  agreed  upon,  alb  wed  the  (hip  to  de- 
part with  a  ranfom  brief;  the  privateer  having  continued  upon  the 
coaft,  and  being  there  captured  by  a  Britifli  (hip  of  war,  the  goods 
and  money  taken  by  force,  as  well  as  tlie  ranfom  money,  were  to  bo 
reflored  by  the  captors.  No.  32.  p.  130. 
Procefs,  In  a  competition  between  two  pertpos  feverally  claiming  to  be 
heirs  to  an  eftate,  the  inquell  refufed  to  retour  either  of  them.  One 
of  thefe  parties  called  the  other  as  a  defender  in  an  a&ion  of  re« 
duftion  and  declarator ;  a  third  claimant  then  craved  to  be  admitted 
us  a  defender  in  that  aAion,  ftating^himfelf  to  be  in  the  fame  degree 
pf  propinquity  with  the  other  defender,  which  the  purfuer  acknow* 

ledged. 
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Procefi, 
led^.  The  Court  having  refafed  to  admit  this  third  party  as  a 
defender  in  that  a^'on,  the  judgment  was  rererfed*  No.  98.  p.  436. 
''  In  the  reduftion  of  a  bond,  bearing  to  be  for  money  lent>  on  the 
ground  of  no  onerous  caufe,  the  defender  acknowledged  that  the  con- 
uderation  was  the  future  transfer  of  South-Sea  ftock,  and  ftated  that 
fuch  transfer  was  afterwards  made  accordingly  to  the  purfoer's  order. 
This  quality  in  the  condefcenda&ce  did  not  proveagainfl  the  purfaer. 
Nov  112.  p.  499. 

In  a  pTocefs  rebtive  to  the  advance  of  a  fum  of  money,  the  purfaer 
fet  forth  the  tenor  of  an  obligation  granted  by  himfelf  to  the  defender's 
Rither»  for  a  Jepofitum  made  br  the  latter*  and  feveral  letters  as  in  the 
defender's  hands ;  in  terms  of  the  a6k  of  federunt*  the  defender  was 
held  as  coofefled  00  the  tenor  libelledi  m  he  neither  confefied  nor  de- 
nied the  fame.     No.  131.  p.  58a* 

See  Ufury,  No.  115.  p.  5ii* 
->—  M  and  Comnuffion*  A  purfuer  oppofed  the  granting  of  an  aft  and 
commiifion  for  examining  the  defender,  a  peer,  m  London,  in  a  mat- 
ter referred  to  his  oath,  on  the  ground  that  he  being  old  and  poor 
could  not  follow  the  examination ;  the  commiifion  was  nevertheleis 
granted.    No.  88*  p.  394. 

'Decreg,  In  a  decree  an  alleged  former  decree  having  been  (bunded 
on,  as  the  ground  thereof,  and  fuch  decree  not  having  been  pro- 
•ouncedy  the  fccond  decree  was  nnU.     No.  8(.  p.  380. 

-  Exfencet  of.    See  Co^  -of  Apfeal  and  Expaua  ef  Procefs. 

'  Ittctdeai  3tSgi9Ke»  In  mutual  aaions  relative  to  the  property  of  a  com- 
naon,  feveral  witneiTes  on  both  Odes  were  examined  upon  an  ^6L  and 
commiiSon ;  and,  after  a  fecond  diligence,  others,  who  had  not  before 
appeared,  were  alfo  examined :  one  of  the  parties  gave  in  a  new  lift 
of  witnefles»  praying  for  a  new  aft  and  commiffion,  and  to  have 
ibme  witnefles  re-examined  on  commiifion,  who  had  already  dc« 
poned  before  the  Court,  but  this  was  refufed.     No.  56.  p.  2J9. 

Utfinka,  After  extrafting  a  decree,  with  a  rcKnration  therein 
of  icvcral  claims,  the  objeftion  of  hs  JuuUt,  and  that  thefe  points 
were  not  contained  in  the  original  fummons,  was  fuftatned  by  the 
Court ;  but  their  judgment  was  reverfed  u^kmi  appeal,  and  it  was 
found  that  the  aflignee  of  an  executrix  mght  m/ifi  for  thefe  claims. 
No.  II.  p.  32. 

Notwithflanding  this  reverfal,  it  was  found  in  a  new  adHoD*  that  it 
was  Hill  competent  to  plead  prefcription  to  thefe  claims.  No.  18. 
p.  61. 
Promtffory  noie*  It  was  objcfted  to  a  promiflbry  note  granted  in  L«ondon» 
that  it  was  not  holograph  nor  figned  before  witneffes,  and  that  theic-' 
fore  the  ftgning  and  payment  of  the  monty  ought  to  be  proved ;  but 
the objeftions were  repelled     No.  1 1  ^.  p.  j ii. 

A  partial  payment  was  to  be  dedufted,  firft  out  of  the  intereft  and 
afterwards  out  of  the  principal.     Ibid, 
trwf.    Could  the  malveriations  of  a  public  officer  be  ^xorti  fer  fif»^ 
lares  tefleif    No.  8.  p-  19. 

A  deed  found  to  be  fraudulently  altered,  upon  ocular  infpe€b'on  of 
its  different  pieces,  and  a  letter  from  one  of  the  perpetrators  of  die 
fraud.     No.  10.  p.  29. 

A  debt  held  to  be  fubftantiated  againft  a  cautioner  by  the  oath  of 

the  perfoQ  for  whom  he  was  boundi  in  mtother  caofe*    No.  42. 

p.  x9i» 
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Whether  holography  or  not  being  referred  to  the  oath  oP  the  grantor 
of  a  bond,  the  term  circumduced  againft  him  for  not  deponing.  No. 
47,  p.  209. 

The  court  haWng  allowed  a  party  to  report  a  proof  led  in  the  fame 
natter  at  iflaey  but  in  another  caufe,  at  the  inftance  of  another  party 
againft  him,  in  which  his  prefent  opponents  Sd  cmnpearf  thejudgyient 
was  reverfed.     No.  67.  p.  307. 

A  perfon  fent  money  to  London  by  another,  to  be  by  a  third  laid 
out  in  ftock  in  the  name  of  the  perfon  fending  the  money  ;  this  third 
perfon  having  died,  the  perfon  fending  the  money  received  a  letter 
from  his  fon,  inforoung  him  that  the  bearer  of  the  money  had  laid  out 
the  fame  in  ftock  in  his  own  name,  and  gave  the  otiier  his  option  to 
ftand  to  th«  bargain  or  not ;  this  letter  was  held  to  be  proof  of  fuch 
option  tendered.     No.  99.  p-  458. 

In  a  redu&ion  oa  the  head  of  ufury,  the  eonrt  ha^ine  refufed  to 
examine  a  menial  fervant  of  the  defender,  who  was  a  fubfcribing  wit« 
nefs  to  the  agreement  alleged  to  be  ufurious^  the  judgment  was  reverfed 
of  confenl.     No.  107.  p.  47 1« 

The  grantee  in  a  bond  having  propofed  to  examine  a  cautioner 
therein  as  a  witnefs  with  regard  to  the  tranfaAion  for  which  the  bond 
was  gpranted,  confenting  that  what  he  deponed  to  (hould  not  be  of 
prejudice  to  him ;  the  court  refufed  to  admit  him>  but  the  judgment 
was  reverfed  of  oonfenC.    Ibid, 

In  a  fpuileie  brou^t  againft  the  leader  of  a  party  on  the  king's 
fide  durin?  the  rebeUioo,  perfons  belonging  to  that  party  were  vdid 
witnefles  for  the  defender.     No.  108%  p.  477. 

A  foreign  fa£ior  fuing  merchants  in  Scotland »  alleging  that  hif 
claim  was  known  to  and  approved  of  by  the  (hipmafter,  having  refufed 
to  refer  this  to  the  (hipmafter's  oath,  a  proof  by  witnefles  was  refufed. ' 
him.     No.  123.  p.  534. 

See  Prefumplion,  No.  ia6.  p«552* 
Prowfiomt  to  Heirt  and  ChUdren.  A  mother  being  put  in  poffcflion  of 
her  eldeft  fon's  forfeited*  eftate  for  aliment  to  younger  children  ;  in  a 
queftion  with  the  fon  after  reftoratibn  of  the  eftate,  it  was  found  that 
the  mother's  intromiffions  above  the  current  intcrefl  of  the  children's 
portions*  went  in  difcharge  of  former  intereft  and  current  intereft,  but 
not  in  payment  of  principal,  or  of  future  intereft.     No.  16.  p«  $$• 

A  portion  being  left  to  a  daughter,  with  a  provtfo  that  flie  (hould 
not  difpofe  of  or  encumber  the  lame,  or  intereft  thereof,  till  the  times 
of  payment  were  elapfed ;  (he  might  neverthelefs  affign  the  fame  in 
truft,  to  have  aa  a&ion  carried  on  to  recover  the  intereft.     No*  17* 

p.  59-      ...  , 

A  fpecial  provifion  in  a  marriage-contraf):  of  fums  of  money  to  be 

laid  out  on  land,  or  other  good  fecurity,  and  alio  of  conqueft  in  lands, 
heritages,  fifliings,  fums  of  money  and  others,  to  the  heirs  of  the  mar- 
aiage,  went  to  w  the  children,  and  not  to  the  eldeft  ibn  only.  No.  yo. 

P*  399*. 

A  difcharge  of  provifions  granted  by  two  of  thefe  children  to  their 

iather,  in  conGderation  of  a  certain  fum  of  money  paid  to  them,  ope- 
rated 10  his  £ivour  with  regard'  to  the  remainder  of  their  providonsy 
and  not  in  favour  of  another  child  who  did  not  difcharge^^   Ibid, 

A  fathp-  executed*  a  deed  in  fa^rour  of  his  heir,  giving  him  a  locality 
erer  part  of  his  eftate,  and  afligning  the  ucks  to  him  with  warrandtce 
6mi  b6^  «a4  dcedi  and  a  power  of  revocation  by  tvrii  under  thf 
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Provjiont  lo  Hetrs  and  Children, 
j^tantor'i  hand:  the  fii-ft  year  the  father  tnirked  the  rents  of  the  aII<V 
cated  laodt  in  his  rentals,  as  to  be  paid  to  his  fon ;  the  next  year  this 
vras  not  done,  and  the  faAor  received  a  letter  from  the  father  to  paj 
no  more  of  the  fon's  bills  ;  the  allocation  was  not  thereby  revoked : 
but  a  deed  of  revocation  found  in  the  grantor's  repofitories  a.tcrbii 
death,  though  not  publiflied,  or  recorded*  revoked  the  allocatioo. 
No.  94.  p.  417. 

Certain  creditors  being  preferred  to  a  fum  fet  apart  for  children*! 
provifions,  the  creditors  were  ordained  upon  recovering  payment,  to 
convey  their  rights  to  the  children,  to  enable  them  to  operate  relief 
00  other  fuhjeft*  of  the  debtor.'    No.  136.  p.  607. 
Sec  E/ckeatf  No,  136.  p.  607. 

hv/Sand  and  Wlfe^  No.  93,  p.  4I  i. 
Inkihilhn^  No    i^.  p.  47- 
LegtUm^  No    133.  p.  594. 
PrtfumpttoHj  No.  80.  p.  355. 
fuUich  Officer.     The  office  of  conferx'ator  at  Campverc,  held  by  a  grrfol 
under  the  great  ftal  to  a  father  and  his  fon  jointly,  being,  on  com- 
^  plaint  of  the  father's  malver  fat  ions,  granted  to  a  third  perfon  without 

declarator ;  this  new  grant  was  void.     No.  8.  p.  19- 

.  A  grant  or  patent  of  the  cfficc  of  king's  printer  in  Scotland  was  made 
to  a  perfon  and  his  heirs,  and  his  partners,  affignecs,  and  fubfUtutcs ;  he 
Afterwards  afligned  to  two  others  each  one-third  of  the  patent :  thefe 
aiTignees  and  the  original  grantee  had  each  right  to  a  third  (hare  it 
the  grant  of  the  office,  equal  in  all  refpefts,  and  each  might  ufctkc 
title  of  one  of  his  majefty's  printers.     No.  4j    p.  197. 

Certain  objc£lions  hnade  to  one  of  the  aifignees,  that  the  original 
grantee  had  not  taken  the  oaths  required  by  law  within  the  tioseli* 
mited  for  that  purpofe,  having  afligned  in  the  intermediate  period  ;— 
that  this  grant  was  made  durmg  the  fubGdence  of  a  former  grast, 
though  to  commence  after  expiration  of  fuch  former  one ; — and  that 
it  contained  claufes  and  powers  ( fome  of  which  had  been  renounced) 
that  were  dated  to  be  unufual  and  contrary  to  law  ;  found  not  relevant 
to  reduce  the  fame.    Ibid. 

A  new  patent  having  been  obtained  during  the  currency  of  tht 
former,  without  any  reduftion  thereof,  and  having  been  founded  oa 
in  this  adion,  the  decree  vras  ordered  :o  be  extraded  without  preju- 
dice to  the  grantees  in  the  new  patent,  to  infift  on  the  gift  in  their  ^ 
Tour  as  accords.     lUd. 

The  court  having  lound  that  the  partners  in  the  firft  patent  might 

print  bibles,  &c.  and  difpofe  of  the  lame  In  any  part  of  hii  nu0fi 

united  kingdom  or  eUc^here ;  upon  appeal,  thcfe  words  were  ordered  to 

be  omitted  in  the  judgment  of  affirmance.     Ib'.d. 

j^alifiedOath.     An  oath  received,  though  objeded  to  as  contaioiflg 

quah'ties.     No.  2.  p.  4. 
RittUting  and  Sale.      Not  relevant  to  reduee  a  decree  of  ranluogi  that 
poftcrior  to  the  date  of  the  ^decree  the  iiitercfts  of  certain  creditors 
were  produced,  and  ranked,  and  yet  no  new  decree  put  up  la  tbf 
minute  book.     No.  zz.  p.  8o. 

A  perfon  who  had  purchafed  lands  at  a  publick  fale,  at  to  years 
purchafe  of  a  proved  rental,  afteni'ards  claimed  dcdu&ions,  idy  Se- 
caufe  the  teinds  were  held  by  a  tack  from  the  college  of  Aberdeco, 
then  near  expired ;  2d,  bccaufe,  as  he  alleged,  the  rent  was  too  hisrhly 

ftatcd  by  one  Chalder  1  3d,  bccaufe  he  was  kept  out  of  lua  purcUfe 

%  for 
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MimtJiig  anJ  Safe, 
for  tix  ycarsy  during  which  term  the  perfon  in  pofTcflion  of  it  ac^ 
counted  for  the  rents  which  were  Itfs  than  the  intereH  of  the  price. 
4ih,  A  dedud^ion  of  certain  expencea  he  had  been  put  to,  in  adjuCb* 
ing  the  debts  due  by  the  eiUtc.  In  this  cafe  the  purchafcr  had  been 
employed  as  agent  to  condu6t  the  fale.  The  court  having  refufed 
thc£e  d<idu6kionfl,  aud  aUowcd  the  fellers  30/.  of  expcnces.  Thc^. 
judgment  was  affirined.     No.  34.  p.  139. 

EJtC€gnkt9m.     Sec  F^rjature  for  Trmfon,    No.  7a.    p.  335. — No.  73. 

P    3,17-  ,  ... 

RcduSion.     In  an  a^iofi  where  vanous  objc^iona  were  made  to  the  pun* 

fuer's  titky  the  court  having  ordered  produ6^ion  to  be  made,  and  ai^- 

terwards  granted  certification  ;  the  judgment  was  reveifed,  and  it  wat 

ordered,  that  the  defenders  (hotild  not  take  a  term  for  produ^iun, 

'  ontii  the  purfuer  had  made  out  his  title,  upon  which  he  U}unded  his 

fnic.     No.  104.  p.  459. 

The  defenders  in  a  redudl^on  im probation  having  ohje<^cd  to  the 

purfuer's  infeftmeat,  which  was  taken  at  the  caftlc  of  Banff  by  dif- 

peaXatton  ifi  a  charter  iii  1625,   that  by  a  pofterior  charter  che  caftlc 

was  digoined  from  the  barony ;  the  court  found  that  objedion  qot 

relevant  to  hinder  the  taking  of  terms  for  produ£iion,  referring  this 

nutter  after  produ^ton  ;  but  their  judgntent  was  reverfed.     No.  I2i« 

IChA  defenders  made  another  obje^ion,  that  the  purfuer  claimed 
tmdcr  a  charter  to  heirs  male,  wliereas  a  fubfequent  charter,  as  they 
offered  to  prove,  had  been  granted  to  heirs  general :  tlie  court  gave 
the  fame  judgment  on  this,  as  on  the  former  obje^iioo  ;  but  their  judg* 
foent  was  alfo  reverfed.     Hid, 

And  it  was  ordered,  that  in  the  further  progrefs  of  the  caufe,  the 
court  fliould  not  oblige  the  appellants  to  take  a  teim  for  produ6i>on, 
until  the  purfuer  made  out  his  title,  on  which  he  toundid  his  fuit. 
Kd.  • 

HegiftralUm^  A  deed  reftri^^ing  an  unlimited  power  of  granting  provi* 
(ions  to  a  fecond  wife  and  younger  chiklren,  which  iinhoiitcd  power 
was  contained  in  infeftments  upon  record,  was  found  vah'd,  thou^k 
not  regiftered,  in  a  -queilioa  between  the  heir  and  a  fecond  wife. 
No.  93.  p.  4M. 
Reptrfeutaiiim.  The  hen*  male  of  a  inarriagc,  to  whom  aa  edatc  was 
provided  by  marriage-contrad,  being  fcrvcd  hares  mafcu  ^ui  et  provi'* 
JioMf  was  found  by  the  court  liable  to  warrant  hi^  father^s  deedjs ;  but 
the  judgment  was  reverfed.     No.  is.  p*  47- 

A  difpoiition  was  made  by  a  per(bn  to  one  oF  his  daughters,  and 

die  heirs  of  her  body,  whom  failing  to his  heirs  and  aiSgnees; 

upon  this  difpofition  the  daughter  was  in^ft,  and  dying  without 
iitue,  her  £iler  was  ferved  ianquam  legUsma  H  propinquiar  hares  to  the 
/ather  and  her  $  the  fervke  ought  to  have  been  as  heir  of  pro vi lion. 
No.  44..  p.  192. 

The  cideft  foo  of  a  fnarriage  was  retoured  kgltimut  H  profinqviar 
heru  to  his  father  cum  heneficw  inventaru.  In  the  inventory  he  gave 
tip  not  only  the  lauds  fettled  upon  him  in  his  mother's  contra^ft  of 
marriage,  but  alfo  certain  other  lands,  and  afterwards  brought  a  re* 
^odiou  of  the  provifions  in  a  fecond  contraf^  of  marriage,'  alle«ring 
that  he  was  fervod  heir  of  provilion,  tlte  narrative  of  the  retour  deiign- 
%|g  hm  hxk  procreated  between  a  certain  father  and  mothers  it  n^as 
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Reprefeniattom, 

found  that  he  was  fenred  heir  of  Uoet  and  as  fadi  could  not  qncftioi 
an  J  of  his  father's  deeds.    No.  ^o^  p.  tat. 

AiZr.  Bj  an  agreement  for  the  fale  of  an  eftate,  the  difpofitioo  was  to 
be  dekTered  bj  a  day  certain,  and  the  price  to  be  paid  ten  days  iko' 
wards ;  but  the  feller  was  not  obliged  to  deliver  the  diCjpofition  ti 
heritable  fecurity  was  granted  for  the  price.    No.  134.  p.  6oi. 

The  eilate  being  much  encumbered*  the  creditors  were  prefened  to 
the  price    upon    affigning   their  debts  with    abfolute  wamndiot. 

Safitu.  The  court  having  repelltd  an  objedion  made  to  a  fkfinc  wrtftea 
bookways.  that  the  witnefics  had  only  ligned  the  laft  page,  the  judg- 
ment was  revcrfed.     No.  lai.  p.  515. 

Sec  Rf^i/lraisottf  No.  129.  p.  564. 
$tquefiraiiou.  A  fequcftration  granted  of  an  eftate,  where  a  perfea  vai 
m  pofleffion  by  Virtue  of  a  tack  granted  by  his  father  for  payment  of 
debts,  by  adjudications  with  expired  legals,  and  by  a  difpolition  firom 
an  elder  brother,  which,  though  reduced  for  fraud  and  chmmves- 
tion,  was  ftill  to  fland  as  a  fecurity  for  the  onerous  cauie  tbereot 
No.  28.  p.  10^. 

A  fequcftration  irregularly  obtained  fet  afide.     No.  80.  p.  3$^* 

An  eilate  of  a  perfon  attainted,  which  had  reverted  to  a  lo^al  fofW- 
rior,  was  fequeft rated  at  the  inftance  of  competing  creditors,  adjodg* 
ers  prior  to  the  forfeiture.  No.  122.  p-  531. 
icrvue  and  Confirmation*  The  Court  of  Seflion  having  refufed  to  aDov 
to  the  alRgrnee  of  an  executrix  in  a  queftion  with  an  heir  ferved  em 
heneficlof  the  expences  of  an  adion  before  them,  relative  to  the  right  of 
confirmation,  between  the  executrix,  and  the  father  of  fach  hctr,  the 
judgment  was  reverfed.     No.  li.  p.  32. 

The  expences  of  confirmation,  though  not  fpedany  conveyed  to 
this  affignee,  but  paid  by  her,  were  found  to  exhauft  the  cxecntrj. 
No.  18.  p.  61. 
tirvice  of  Hekn.  An  eftate  having  been  difponed  to  a  father,  and  iA 
ing  him  to  his  eldeft  fon,  and  the  heirs  male  of  his  body,  with  otbtf 
fubftitutions ;  and  the  eldeft  fon  having  furvived  the  father  was  iafeft 
thereon,  and  died  afterwards  without  krviag  heir  to  him ;  the  court 
found  that  the  right  to  the  eftate  was  not  fully  vefted  in  the  foa 
without  a  fervice  to  his  father,  but  the  judgment  was  reverfed. 
No.  III.  p.493- 
Sccieiy*  One  partner  difclaiming  money  due  to  the  partnerihip,  which 
in  confequence  of  fuch  difclamatioo  was  not  paid,  they  had  recmuic 
again  ft  him.    Nos.  3  &  4.  p.  8. 

The  minutes  of  a  meeting  of  a  companv,  fobfcribed  by  the  pnkt, 
bore,  that  certain  members  fold  to  another  their  (hares  of  the  jcNOt 
ilock  at  a  certain  price ;  the  perfon  to  whom  the  fhares  were  ib 
affigned,  afterwards  entered  to  the  management  of  the  whde  coocenii 
and  applied  the  profits  to  his  own  uie ;  it  was  found  that  be  was 
obliged  to  pay  to  each  partner  the  fums  mentioned  in  fafd  mioiitei 
though  it  was  objefked  that  the  minute  was  crazed  in  fome  fenteoces; 
and  Uiat  there  was  locm  psnkeniis  till  a  more  formal  affignation  was 
snade.    No.  54.  p.  249. 

The  affignee  was  alfo  ordered  to  firee  the  other  partners  from 
she  debts  of  the  fociety,  and  pay  them  intcrefl  oq  the  foms  b^  ^^^' 

iUJ. 

SJidftt 
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ail       SMum  a  fro  rata.      A  debtor  granted  bond  wich  a  caationer,  and 
afterwards  a  bond  of  corroboration  with  a  different  cautioner;  the 
fjw  money  was  paid  by  the  cautioner  in  the  corroboration ;  bat  he  had 

/gi  only  relief  againft  the  cautioner  in  the  original  bond  for  one  half  of  the 

j^^  funi  paid*     No.  105.  p.  465. 

.^.^       South  Sea  Compauy.'^M  7  G.  i.^ai,  2.    An  heriuble  bond  was  granted 
'^P  in  confideration  of  transferring  a  fum  of  South  Sea  ftock,  at  the  then 

^,  tiext  opening  of  the  booh ;  by  a  feparate  obligation  the  gprantec  was  en- 

titled to  transfer,  at  faid  opening  or  any  time  thereafter  on  3  days  ad* 
,j^  n)ertijement ;  by  faid  a^  of  parliament^  all  contradis  for  the  fale  of  Hock, 

Ik:  °^^  performed  by  a  certain  day,  were  to  be  regiftered,  or  otherwife 

^  void ;  the  ftock  was  not  transferred  at  the  opening ;  the  bond  was 

regtilered  in  due  time,  but  not  the  feparate  obligation :  the  court 
^j^  found  that  it  was  relevant  to  reduce  the  bond,  that  the  transfer  was  not 

.^^  made  in  terms  thereof ;  and  the  defence  on  the  feparate  agreement  was 

^  repelled,  the  fame  not  having  been  regiftered  in  terms  of  the  a& :  but 

^«  by  agreement  of  parties,  the  bond  was  reftrided  to  a  f mailer  fum,  and 

the  interlocutors  reverfed.     No.  130.  p.  577. 
See  Mutual  Contra fff  No.  113.  p.  503. 
Ufwyf  No.  107.  p.  471. 
SpuU%tem     Certain  perfons  who  were  prefent  with  the  rebels*  under  the' 
command  of  Lord  Seaforth,  when  a  fpuilzie  was  committed,  were 
liable  conjunctly  and  feverally  mfoitdum  for  the  damages  committed 
^  by  the  faid  party.     No.  96.  p.  43 1 . 

^  The  amount  of  the£e  damages  afcertain^d  by  the  oaths  of  the  pur* 

^^,  fuers.     Jb'tdi 

j  Iiitereft  allowed  from  the  day  after  the  rebels  left  the  premlfct 

^  fpuilzied.     Ibid. 

The  court  in  a  fpuilzie  brought  again  ft  the  leader  x>f  a  party  on  the 
king's  fide  durine  the  rebellion,  having  found  him  liable  in  damages 
without  hearing  him  on  the  relevancy;  their  judgment  was  reverfed, 
and  they  were  ordered  to  hear  the  defender  on  the  relevancy.  No.  108. 

oP-^'77-  ....  .  .  , 

Sttpendm     A  parifh  being  disjoined,  the  ftipend  formerly  modified  on  the 

whole,  vras  allocated  on  the  original  remaining  parilh,  notwithftanding 

the  ufe  of  payment  had  remained  for  50  years^  and  the  fame  after  the 

disjundion  as  before.     No-  24.  p.  88. 

It  was  not  necefiary  to  call  the  heritors  of  the  new  pari(h  as  parties. 

Ib^. 

Though  it  was  objected  to,  that  the  ftipend  was  above  the  maximum 

of  1633.  c.  19.  it  was  allocated  and  decreed  to  be  paid.     Ibid. 

Succefflon.  A  tutor  in  lieu  of  a  perfonal  bond  payable  to  his  pupil, 
having  taken  a  heritable  bond  payable  to  the  pupil  and  her  iflfuej  whom 
failing  to  three  aunts  her  next  of  kin  nonmuUtm^  and  the  furvivor  of 
them ;  the  three  aunts  having  furvived  the  pupil,  neither  confirmed 
nor  ferved  themfelves  heirs,  but  one  of  them  who  furvived  the  others 
afligned  the  heritable  bond :  in  a  queftion  between  the  afiignees.  and 
the  heir  of  the  pupil,  who  was  then  alfo  her  neareft  in  kin,  the  affigna* 
tion  was  eftabltfhed.     No.  49.  p.  216. 

Superior  and  VaffaL  The  court  having  found  that  a  fuperior  was  bound 
to  enter  an  univerfity  having  right  to  an  adjudication,  as  his  valTal, 
the  judgment  was  reverfed,  and  it  was  ordered  that  the  fuperior  (hould 
admit  (ijch  proper  perfoQ  for  vaiFal,  as  the  univerlity  fhould  nominate. 
No.  40.  p.  17), 

T 1 3  ^  TaihUn 
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TatlzH.  An  hcfr  of  entail  prohibited  from  alienating  gratuttonflf^ 
where  the  prohibitorT)  irritanty  and  refolutive  claofcs  were  referred  to 
as  contained  in  another  entail.     No  21.  p.  76. 

At  making  an  entail  the  inftitute  re<onveyed  to  his  father  an  eftate 
formerly  fettled  upon  him,  and  he  and  his  wife  difcharged  an  oblin^ 
tion  upon  the  father  contained  in  their  contract  of  marrtagCy  the  infti- 
tute nevcrchelefs  could  not  gratuitoufly  alter.     IBui. 

It  being  found,  that  in  refpei^  an  entail  with  prohibitory  c1anfa» 
.contained  no  irritancy  of  the  right  of  the  contravener»  the  debts  of  the 
heir  in  pufleflion  did  equally  affc6t  the  eilate  with  the  debts  of  hb 
authi^rs;  the  judgment  was  reverfed.     No.  29.  p.  no. 

An  entail  executed  prior  to  th,e  9^&.  1685  fu^ained,  though  ob- 
jedlioM  made  that  it  was  not  regiHered  in  terms  of  that  aA.     /AidL 

A  father  infeft'  in  an  eftate  in  life-rent,  and  a  fon  enfeft  in  fee» 
jointly  entailed  the  eftate  in  the  fon's  contrad  of  marriage,  with  pro- 
hibitory, irritant,  and  rcfulutive  claufes,  and  with  power  to  the  father 
and  fu.i  jointly  to  alter;  the  entail  was  infert  in  the  regifter  of  tailaies 
II per)  the  joint  fupplication  of  the  father  and  fon,  but  no  reiignatioa 
was  made,  nor  iiifcftment  taken  thereon:  the  iriitandes  and  claoiiES 
not  to  aUer  were  binding  upon  the  fon  after  the  father's  death)  cvea 
fuppoPing  the  fubilitotion  were  grattiitous.     No.  46.  p.  203. 

A  fon  received  right  Xfi  an  eftate  from  his  father,  and  the  foa 
aftcTwards  executed  a  procuratory  of  rcfignation  for  an  entail  of  the 
eftate,  with  prohibitory,  irritant,  and  refolutive  claufes  to  himfelf  in 
lifcrrent  and  to  his  father  in  fee,  and  failing  of  him  to  the  heirs  male 
to  be  procreated  of  his  own  body,  and  failing  of  them  to  other  heirs 
of  entail :  this  procuratory  was  recorded  in  the  regifter  of  tailzies^ 
and  inhibition  ufed  againft  the  grantor,  but  n*  charter  or  {afinc  takea 
thereon  :  it  was  found  that  thtre  being  no  antecedent  onerous  caufe 
for  making  this  entail  efpecially  in  favour  of  heirs  to  be  begotten  and 
bom,  and  feting  it  remain td  in  the  terms  of  a  perfonal  right,  without 
being  perfected  by  charter  or  fafine^  it  was  revocable  by  the  maker 
thertot  with  confent  of  his  father  the  firft  inftitute.  No*  51. 
p.  2x6. 

A  father  executed  an  entail  in  favour  of  his  fon  ;  the  ion  incnrrrd 
an  irritancy  in  favrur  of  the  father  for  not  relieving  him  froiA  debts 
within  a  certain  period;  but  before  declarator  was  attainted  of  trca* 
fon :  the  court  found  that  the  efbte  returned  to  the  father,  though 
there  was  no  declarator  of  the  irritancy,  and  that  the  irritancy  was 
not  purgeable.  Upon  appeal  the  judgment  was  found  nuHg  tie  court 
having  nojuri/Jidion.     No.  65     p.  298. 

A  tailzie  executed  in  1716,  not  recorded  in  the  regifter  of  tailziett 
^  fuftained  in  1725,  as  a  title  whereon  to  ferve  heir  of  provifion.     No. 

lag.  p   564-      .  .  . 

7V;W/.  Prorogations  of  tacks  of  teinds,  where  an  augmentation  of 
ftrpcnd  was  froalli  i  educed  from  fix  19  years,  to  one  19  yean. 
No.  7.  p.  16 

Grouitdd  fufticient  on  >('hich  to  reduce  a  decree  of  ereAton  of  a  new 
parifh.     No.  19    p-  6?. 

The  rcafons  of  reduction  ought  to  have  been  advifed  before  order* 
ing  a  new  proof  and  perambulation.    JbiJ, 

An  ad  ion  of  valuation  being  fuffered  to  fall  afleep,  the  minifter  let 

a  tack  of  certain  teinds  to  the  magiftrates  of  a  royal  burgh,  and  the 

a6b'on  being  wakened,  thcfe  magiftrates  ou^ht  to  have  been  called  <t 

partief'     No.  26.  p.  q6« 

A  dccref 
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A  decree  of  Taluntion,  obtained  on  a  miftake  as  to  the  rental,  fet 
aiide,  and  the  mtflake  refilficd.  No.  26.  p.  96. 
fmor.  The  tenor  of  a  )o(l  deed  of  remuneration  to  a  wife  over  certaiQ 
lands,  for  part  of  her  jointure  fecured  upon  other  lands  renounced  hj 
'  her,  found  to  be  proved,  by  an  inftrument  of  fafine,  a  deed  in  which 
the  remuneratory  deed  was  recited,  and  a  (lender  proof  by  witneflea. 
No  43.  p.  187. 

It  was  not  neceffary  to  prove  the  eafiu  omiffionh  in  this  cafe. 
Ihid, 

The  defender  having  claimed  a  proof  that  the  purfner,  his  motheft 
in  hw  minonty  had  iotromiilioii  with  all  hia  father's  writings, the  fame 
was  refuftd.     Ibid, 

The  court  having  reduced  a  decree  of  proving  the  tenor  of  a  bond 
in  1698,  and  a  decree  of  adjudication  on  the  bond  prior,  and  de- 
cree of  mails  and  duties  fubfequent  to  the  proving  of  the  tenor,  for 
the  reafon  that  it  had  not  been  proved  who  were  the  writer  and 
witneffes ;  their  judgment  was  reverfed,  and  the  reafons  of  redufiion 
repelled.     No.  4S.  p.  211. 

In  an  a^ion  by  a  mother  again  (I  her  fon  for  proving  the  tenor  of 
ft  deed  executed  by  her  iu  her  hufband's  lifetime,  the  purfuer  having 
the  difptffition  in  her  own  hands  cancelled,  and  having  never  ratified 
the  fame  judicially,  it  was  prefumed  to  have  been  cancelled  by  her- 
felf,  and  (he  was  not  allowed  to  prove  the  tenor  thereof.     No«  128. 
p.  561. 
Tefiament,     A  teftamcnt  executed  in  extremis  reduced,  where  the  tefla- 
tor's  hand  was  fupported,  and  afliAcd,  in  writing  the  latter  part  of 
his  name.     No.  9.  p.  26. 
Tbirfage.     See  Forfeiture  for  Treafotty  No.  ^9.  p.  ayA. 
Treafon.   Obligations  granted  by  a  perfon  in  prifon  before  trial    The£arl 
of  Winton,  while  in  prifon,  previous  to  his  trial  and  attainder  for  hi^rh 
treafon,  granted'  receipts  bearing  to  be  for  money  advanced  to  him, 
but  thefe  were  not  allowed  in  whole.     No.  1 19.  p.  518.  ^ 

It  was  found,  however,  that  he  was  entitled  to  be  alimented  out 

of  his  cftate  at  that  period,  and  to  apply  money  to  the  cxpences  of 

his  tnal  and  for  his  maintenance  in  prilon  for  3  months ;  and  for  fuch 

expences  the  fum  of  2972/.  3/.  was  modified.     Ibid, 

See  Forfeiture  for  Treafon  pnjjim, 

Treafury  and  Exchequer.     Appeal  from  a  judgment  of  the  commlllioners 

ou  No.  3.  p.  8. 
Truft,  A  fecond  fon  having  accepted  from  his  father  a  tack  of  the 
family  eftate  for  payment  of  debts,  and  having  afterwards  obtained 
from  his  elder  brother  a  difpofition  of  that  eftate  ;  in  an  adlion  at  the 
inflance  of  the  fon  of  this  elder  brother,  (whom  the  court  had  found 
to  have  been  ferved  heir  mah)  the  truftee  was  obliged  to  count  and 
clear  the  onerous  caufe  of  faid  difpofition.     No.  15.  p.  47. 

A  difcharge  granted  by  an  executrix  to  a  manager  for  her  under  a 
will,  who  had  a  falary,  of  all  his  receipts  and  intromifilons*  was  not 
fufficient  to  difcharge  him  from  the  intromiiiioh  with  a  bond,  which 
the  deceafed  had  difponed  to  his  widow  and  executrix,  for  the  good 
of  his  grandchildren.     No.  41.  p.  178. 

Though  the  allignation  of  the  bond  bore  to  be  for  an  onerous  caufe, 
in  the  circamdances  of  the  parties,  as  executrix  and  truitee,  it 
was  held  in  a  quedion  near  50  years  from^  the  'date  of  this  af" 
^i^tiation,  that  it  did  not  prove  the  onerouft  caufe  thereof.    Ibid. 

Tt4  CircuoilUncct 
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CtrcitmStnces  inferring  the  truft  of  a  difpofition  bcarmg  to  be 
table  and  irredeemable,  and  upon  which  infcftment  had  fottovrcdt 
No.  53.  p.  214. 

The  truft  being  declared,  the  trnftee  was  ordered  ta  eontinue  in 
pofleffion  till  it  was  redeemed,  or  prored  that  the  debt  was  piid. 
JhU. 

After  fcveral  interlocutors  holding  the  appellant  as  coofcfied  for  sot 
deponing)  the  appeal  was  brought  that  he  might  be  reponed  to  hk 
oath ;  but  the  interlocutors  were  affirmed.     Md, 

An  eftate  held  in  truft  for  a  papift  was  forfeited  by  his  attatadcr  fiv 
treafon,  and  could  not  be  taken  up  by  the  protefiant  heir.     No.  57. 

The  attainted  vaf&ls  of  the  tniftee  of  an  attainted  papift 
did  not  forfeit  their  eftates  to  the  proieftant  heir^  who  claimed  thciB 
as  a  loyal  fuperior  under  i  G^  i.  c.  20*  but  to  the  crowo.  No.  61. 
p  a8o. 

A  perfon  who  had  coavcyed  his  feu  to  his  foperior's  fon*  hariog 
contended  that  the  conveyance  was  dcpofited  with  a  truftee,  tiU 
certain  conditions  were  fulfilled  ;  after  obtaining  the  oath  of  the  fupe- 
rior, was  alfo  allowed  the  oath  of  his  fon»  the  difjponee.  No.  6}. 
p.  287. 

In  a  fubfequent  appeal  on  the  fame  fubjefk^  the  fon  having  deposed 
that  he  perfonally  gave  noconfideration  for  ihe  deed,  and  that  it  was  sot 
delivered  to  him,  but  that  every  thing  was  tranfafied  by  his  iatber, 
and  that  he  never  heard  of  any  conditions  or  truft ;  it  wis  foaod 
that  the  depofitions  did  not  fopport  the  allegations  of  tnsft.    No.  SS. 

P-  «^94- 

Certain  alleged  qualifications  of  truft  feond  to  be  irrelefaBt 
No.  97.  p*435. 

Trufte^  chofen  by  creditors,  who  had  a  falarr  for  thcar  trouble, 
having  thrown  the  debtor  into  prtfon  en  a  caption,  but  aftennrdt 
liberated  him  without  applying  to  the  creditors  for  their  confent ;  tlie 
debt  being  afterwards  loft,  it  was  relevant  to  make  thefe  tntilccs 
liable  to  the  debt,  that  they  confented  to  the  debtor's  liboatioB. 
No.  103.  p.  457.  \ 

The  creditors  of  a  truflce  could  not  affe&  the  truft  eftatc  No.  136^ 
p.  607. 
ffffor  and  PupiL  Acceptance  of  the  office  of  tutory  found  not  proyej 
by  tutorial  inventories,  which  were  not  jiidiciaMy  figned»  and  wanted 
writer's  name  and  witncffes,  unleis  poJterior  a^s  of  adminiftntios 
were  proved  :  nor  by  a  miftive  letter  not  holograph,  confentiiig  to 
lend  the  pupil's  money.     No.  33.  p.  134. 

Certain  ads  of  admin Iftration  found  not  fufficieot  to  inler  the  tc% 
^epta nee  of  the  office.     Ibid. 

A  tutor  having  taken  a  heritable  bond,  in  corroboration  of  a  per* 
fonal  one,  payable  to  the  pupil  and  her  iflue,  whom  failing  to  three 
aunts,  her  next  in  kin,  nomiW/isi,  it  was  found  that  he  aded  w« 
rantably.    No.  40.  p  216. 

Lord  Saltoun  navmg  left  4000/.,  payable  at  the  firft  term  after  his 
deceafe  to  the  eldeft  fon  of  th^  mafter  of  Saltoun,  and  failing  him  to 
the  grantor's  heirs  of  entail ;  and  baring  appointed  an  onck  of  the 
pupil  to  be  hia  tutor  and  curator,  with  a  falary  during  non-age,  whh 
power  to  uplift  the  principal  and  intereft»  to  employ  the  money  in  the 
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Twior  and  PupS, 
purchafe  of  lands^  Sec. ;  the  pupil's  father,  the  heir  and  executor 
of  the  grantor  of  the  proTifioiiy  was  not  obii^ed  to  pay  over  the  money 
to  the  uncle  without  fecunty  t  but  to  pay  it  to  the  Court  of  Seffiont 
who  were  ordered  to  lay  it  out  in  the  manner  dire^ed  by  the  grant. 
No.  68.  p.  3^2 
Vu  it  Mehu.  During  the  dependance  of  a  declarator  of  trufty  the  tmftee 
having  arrefted  the  purfuer,  and  while  under  caption  having  taken  front 
him  a  difcharge  and  renunciation  of  all  truft,  and  of  the  a6^ion  of  reduc-* 
tion  ;  this  dilcharge  was  reduced  upon  the  head  of  vis  it  nutus ;  and 
the  defender  was  ordered  to  pay  6c/.  Scots  of  expences,  befoie  be 
could  be  further  heard  in  the  principal  caufe.     No.  52.  p.  234. 

A  difpofition  was  prrantcd  by  a  woman  to  her  beir  at  law, 
referring  her  own  life*rent  and  the  courtefy  of  a  future  huf- 
bandy  and  declaring  that  it  (hould  not  affedl  the  heirs  of  her  owi» 
body;  and  was  followed  by  a  more  formal  difpofition  a  few  days  after- 
wardsy  on  which  infeftment  followed  :  flie  brought  an  a£tion  for  re« 
duflion  on  the  ground  that  being  under  arrcfl  in  London,  at  the  fuit 
of  a  creditor,  her  heir  the  difponce  had  refufed  to  bail  her,  unlefs  fhe  ' 
executed  the  deed  firft  mentioned ;  and  that  the  bailiff  threatening 
to  carry  her  to  Newgate,  (he  gave  her  confenc,  and  executed  this 
deed  after  bail  was  granted,  but  before  fhe  left  the  bailiff's  houfe: 
the  court  reduced  the  deed,  and  all  that  followed  thereon ;  but  their 
judgment  was  reverfed.  No.  86.  p.  387. 
Union,     Stc  ReJudson,  No.  I2[«  p.  525. 

UJury*  During  the  rapid  rife  or  South-Sea  ftock  an  agreement  wat 
entered  into  on  a  Sunday,  to  fell  a  certain  quantity  of  flock,  at 
^  per  cent*  above  the  price  of  the  preceding  day,  the  price  not  to  be 
payable  till  a  year  after  transfer  of  the  ftock ;  and  an  heritable  bond 
was  afterwards  granted  in  confequence  of  the  transfer  for  payment 
of  the  agreed  price  on  a  day  certain :  this  bond  being  reduced  on 
the  head  of  ufury,  the  judgment  was  reverfed  of  confent.  No.  107* 
p.  471. 

A  defender  having  alleged  ufury  againft  a  promiffory  note  granted 
to  the  purfuer,  the  purfuer,  a  goldfmith  or  banker,  refidine:  m  Lon- 
don,  was  ordered  to  confefs  or  deny  the  fadis,  and  a  commiflion  wai 
granted  to  Lord  Chief  Jufttce  King  to  take  extracts  from  his  books* 
No.  115.  p,  511. 

In  a  loan  of  money  negotiated  by  drawing  on  a  foreign  merchant, 
and  re-drawing  on  London,  the  borrower  agreed  to  pay  exchange  and 
re-exchange  ;  though  this  amounted  to  more  than  legal  intereft^  it  was 
not  ufury.  No.  131.  p.  582. 
fi^rit.  An  obje6lion  made  to  a  receipt,  that  it  was  void,  being  neither 
holograph,  nor  having  the  folemnitics  required  by  the  ads  of 
parliament  relative  to  the  telling  of  writings,  was  not  fuftained« 
No.  62.  p*  282. 

Was  a  deed  written  and  executed  at  Dublin,  which  bore  to  be 
written  **  by  Edward  Dudgeon,  Gentleman,''    valid  ?     Ibid. 

A  deletion,  and  a  marginal  note  (igned  by  the  grantor,  neither 
of  which  were  noticed  in  the  tcding  claure,  having  been  held  to  be 
null*  the  judgment  was  reverfed.     No.  81.  p.  364. 

The  writer  of  a  bond  was  thus  defigned,  *^  Patrick^  Gordon^ 
5 f  (eryant  to  Mr.  Alexander  Dunbar  ij*'  ;h^  Court  of  Seffion  found 
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this  •  iniTttt^.  This  was  brov^ht  before  the  Cbtxrt  eF  Appeal,  bat 
was  not  decided^  the  appeal  being  decided  apoa  a  ground  fuperfediog 
that  queftion  between  the  parties*     No.  83.  p.  372. 

A  bond  reduced  as  Titiated,  where  after  the  ium,  the  word  ^  poaods** 
was  written  upon  an  erazure,  and  the  penalty  was  in  merks  j^^ru^toi 
flfth  part  of  the  principal*  if  it  had  been  merks,  but  not  ifpoundst  ai 
ft  ftood  in  the  bond  d^imed  on.  This  bond  had  been  allowedt  as  it 
ftoody  for  a  compenfation  in  an  adion  between  the  father  of  the  per* 
lioM  claiming  on  it  and  a  third  party,  upwards  of  30  years  before,  Imt 
was  not  then  produced.    No.  i  10.  p.  488. 

An  obje&ion  of  raaure  in  fubpmulal^  repelled.      No.   114* 
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